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Leonard  v.  Whitb. 

[1  llAM.8.] 

ArruKtMBAMom  or  Gsamt. — ^A  gnnt  of  a  griat-miU  being  made^  with  fhi 
appnrtanaiices  thereon,  the  soil  of  a  way  immemorially  med  for  the  pnr- 
poee  of  acoeas  to  the  mill  from  the  highway  will  not  pose. 

Tbbpabs  for  breaking  and  entering  the  plaintidTs  oloae,  and 
1)eating  and  driying  away  a  horse  and  yoke  of  oxen,  the  prop- 
erty of  the  plaintifT.  It  appeared  that  Asaph  Leonard  being 
aeiaed  in  fee  of  an  ancient  grist-mill,  which  stood  seyeral  rods 
distant  from  the  highway,  and  of  the  land  between  the  mill  and 
the  highway,  oyer  which  land  there  was  a  way  immemorially 
used  for  the  purpose  of  access  to  the  null,  conyeyed  to  the 
defendant  and  his  wife  certain  land,  including  that  on  which 
the  gxist-mill  stood,  except  two  thirds  part  of  the  mill,  which 
he  reeenred  to  himself.  This  conyeyance  was  made  in  that 
manner,  **  with  the  appurtenances  thereon."  And  after  the 
decease  of  Asaph,  his  deyisees  conyeyed  to  the  defendant  all 
their  interest  in  the  grist-mill,  '*wiih  all  the  priyileges  and 
appurtenances  thereunto  belonging/'  The  way  from  the  road 
to  the  mill  was  the  loctu  in  quo.  Pursuant  to  the  direction  of 
the  court,  the  jury  found  for  the  plaintiff;  and  a  new  trial  waa 
mored  for  on  tiie  ground  of  misdirection. 

BU88,  for  the  defendant,  urged  that  the  way  haying  been  used 
immemorially  with  the  mill,  the  soil  thereof  passed  by  the  deed 
as  appurtenant  to  the  mill:  Co.  Lit.  6,  b.;  Com.  Dig.  tit.  Grant, 
E.  9.  By  the  grant  of  a  messuage  cum  ierria  pertinenUU,  land 
occupied  continually  with  the  house  passes:  Oro.  Elis.  118;  Bae> 
Ab.  tit  Grants,  I.  4. 
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Eooher  and  Laihrop,  for  the  plaintiff. 

By  Ck>iirt9  Ssdowiok,  J.  It  is  not  contended  in  this  oase,  on 
the  part  of  the  plaintifi,  tiiat  the  oonteyanoe  mentioned  in  the 
report  does  not  operate  as  the  grant  of  an  easement  for  the 
aocommodation  of  the  mill,  by  means  of  the  way  which  has  been 
mentioned;  bat  it  is  contended  that  it  cannot  be  considered  as 
a  grant  of  the  soil  over  'vrhioh  the  way  passed;  and^  on  the 
other  side,  it  is  insisted  that  the  deed  ought  to  be  considered  as 
a  grant  of  the  land. 

It  is  agreed  that  the  locvts  in  quo  is  not  within  the  lines  deeig- 
natiog  the  limits  of  the  grant.  And  as  the  seisin  of  the  defend- 
ant and  his  wife  in  the  land  is  put  in  issue,  the  question  is 
whether  the  soil  was  conyeyed  by  the  expression  "  vdth  the 
appurtenances  thereon."  An  appendant  or  appurtenant  is  a 
thing  used  with,  and  related  to,  or  dependent  upon  another 
thing  more  worthy,  and  agreeing  in  its  nature  and  quality  with 
the  thing  whereunto  it  is  appendant  or  appurtenant:  Oo.  Lit. 
121,  b.  122,  a.  The  way,  then,  as  an  easement,  might  be 
appendant  or  appurtenant  to  the  mill;  but  the  soil  over  which 
the  way  went  could  not.  An  appendant  is  that  which,  beyond 
memory,  has  belonged  to  another  thing  more  worthy,  and  which 
agrees  with  that  to  which  it  is  related  in  its  nature  and  quality; 
and  an  appurtenant  is  that,  the  commencement  of  which  maybe 
known:  Go.  Lit.  121,  b.;  Com.  Dig.  Appendant  and  Appurte- 
nant, A.  Appendanoes  and  appurtenances  will  pass  hj  the 
words  "  with  the  appurtenances  thereunto  belongiiig,''  or  bj 
other  tantamount  expressions. 

By  the  grant  of  a  messuage,  cum  pertmentm^  a  shop,  annexed 
to  it  for  thirty  years,  does  not  pass,  unless  it  be  found  to  be  a 
parcel  of  the  messuage:  Oro.  Oar.  17.  By  the  grant  of  a  house 
or  land,  cum  pertinentiia,  another  house  or  land  does  not  pass, 
unless  it  be  found  to  be  a  parcel:  1  Lev.  181.  By  the  grant  of 
a  mill,  cum  periinerUiis,  the  close  where  the  mill  is,  or  the  kiln 
there,  does  not  pass  without  some  further  expression:  1  Sid. 
211;  1  Ley.  181.  Land  cannot  be  appendant  to  land:  1  Bol. 
230, 1.  60.  Nor  can  it  be  appendant  to  a  meadow  or  messuage: 
Plowd.  Oom.  170  b.  So  a  meadow  cannot  be  appurtenant  to  a 
pasture,  nor  a  pasture  to  a  wood:  Plowd.  vin  supra. 

From  these  authorities,  it  is  evident  that  the  deed  in  question 
did  not  convey  the  soil  over  which  the  way  went,  to  the  defend- 
ant and  his  wife,  and  therefore  will  not  support  the  issue  on  his 
part.  Nor  can  the  defendant  better  avail  himself  of  the  deed 
of  the  devisees  of  Asaph  Leonard  to  him,  inasmuch  as  it  is  a 
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conveyance  to  bimeelf  alone,  whereas  his  plea  sets  np  a  joint 
seisin  in  himself  and  his  wife;  and,  farther,  this  last  deed  is 
subject  to  the  same  objections  as  that  which  has  been  already 
considered,  there  being  no  pretense  that  the  soil  in  the  lo(m8  in 
quo  was  conyeyed  by  this  latter  deed,  except  as  appurtenant  to 
the  sabject  of  the  grant. 

We  are,  for  the  reasons  which  hare  been  given^  all  of  opinion 
that  the  direction  and  the  finding  of  the  jtiiy  upon  this  issue, 
were  right. 

Judgment  on  the  yerdict. 


Penhallow  v.  Dwight. 

[71CAM.84.] 

LfTT— Fowsa  ov  Ohkobl — in  the  leyy  of  an  ezeeatioii,  m  ofllMT Burlaw- 
fnUy  enter  pramises,  oat  down,  seiao  and  aell  aa  peraonal  aatate^  oam  or 
other  prodnct  of  the  aoil  there  growing;  when  ripe,  and  in  a  fit  state  to 
be  gptthned. 

Tbsspass  for  breaking  and  entering  plaintijBT's  dose  and  cut- 
ting and  carrying  away  the  com  there  growing.  The  case  was 
submitted  on  an  agreed  statement  of  facts,  setting  forth  that 
the  defendant  at  the  time  was  a  constable  of  the  town  where  the 
kfCUB  in  quo  was  situated;  that  he  entered  the  close,  cut  and 
carried  away  the  plaintiff's  corn  there  growing,  then  fully  ripe 
and  fit  to  be  gathered;  and  that  he  claimed  authority  so  to  do, 
by  virtue  of  an  execution  directed  to  him,  and  issued  against 
the  plaintiff  in  favor  of  one  Parsons.  The  question  was  as  to 
the  defendant's  right  to  levy  on  the  grovring  com  then  ripe. 

Mvord,  for  the  plaintiff. 

Dickinson,  for  the  defendant. 

By  CouBT.  As  the  defendant  had  the  right,  and  indeed  was 
obliged,  by  the  duty  of  his  office,  to  enter  the  close  of  the 
plaintiff,  and  to  seize  any  personal  property  of  the  plaintiff 
whereby  he  might  satisfy  the  execution  he  then  held  against 
the  plaintiff;  the  only  question  is,  whether  com,  then  in  a 
proper  state  to  be  gathered  but  found  standing,  might  lawfully 
be  cut  down  and  disposed  of,  to  raise  the  money  due  upon 
the  execution.  And  we  have  no  doubt  that  corn,  or  any  other 
prodnct  of  the  soil,  raised  annually,  by  labor  and  cultivation, 
is  personal  estate;  and  would  go  to  the  executor,  and  not  to 
the  heir,  on  the  decease  of  the  proprietor.    It  is  therefore 
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liaUe  to  be  seized  on  execution,  and  may  be  sold  as  other  per- 
sonal estate. 

An  entry  for  the  purpose  of  taking  unripe  oom,  or  other 
produce  which  would  yield  nothing,  but  in  fact  be  wasted  and 
destroyed  by  the  very  act  of  seyering  it  from  the  Bmi,  would 
not  be  protected  by  this  decision. 

Let  the  defendant  have  judgment  for  his  ooste. 


Thk  stM  WM  eited  and  apfKTOTed  in  CI«dUr«  BflMibT.  «/«^ 
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ITICam.88.] 

Balb  bt  Factob. — ^Where  it  was  the  naage  at  a  partionlar  place  for  a  fMiior 
to  aell  on  credit^  and  one  haying  had  goods  oonsignad  to  him  sold  on 
three  months'  credit,  taking  in  payment  the  puichaser^s  promissoiy 
note  to  himself  and  the  porchaaer  afterwards  hecame  bankrapt,  it  was 
held  that  the  factor  was  not  liable  for  the  yalue  of  the  goods  sold. 

Action  against  the  defendant  to  recoyer  the  yalue  of  a  pipe 
of  gin,  the  property  of  the  plaintiff,  sold  by  the  defendant  as 
factor  of  the  plaintiff.  It  appeared  that  defendant  had  taken 
the  promissory  note  of  the  purchaser  of  the  gin  in  payment 
theref or,  and  that  before  the  maturiiy  of  the  note  the  maker 
became  bankrupt;  that  plaintiff  gaye  no  orders  whether  to  sell 
for  cash  or  on  credit,  and  that  it  was  the  custom  in  Boston, 
where  the  sale  was  effected,  for  factors  to  sell  on  credit  at  the 
risk  of  their  principals  unless  an  additional  premium  waa 
allowed  for  taking  the  risk  upon  themselyes.  Eyidence  to 
proye  that  it  was  customaiy  to  take  promissoiy  notes  where 
credit  had  been  giyen  by  the  factor,  was  rejected.  The  judge 
directed  a  yerdict  for  the  plaintiff  for  the  yalue  of  the  gin, 
after  deducting  the  amount  of  defendant's  commissions,  be- 
cause the  factor  had  receiyed  a  negotiable  note  in  payment. 
A  motion  for  a  new  trial  was  then  made  on  the  ground  of  mis- 
direction  of  the  judge. 

Bigdow,  in  support  of  the  motion. 

Lincoln,  contra,  contended  that  the  &otor,  haying  had  no  in- 
structions to  sell  on  credit,  ynia  immediately,  upon  the  sale, 
chargeable  with  the  yalue  of  the  goods,  as  the  negotiable 
promissory  note  taken  was  payment:  4  Bac.  Ab.  Merchant,  B; 
2  Mod.  100;  Buls.  101;  and  that  an  action  for  money  had  and 
receiyed  was  the  proper  remdy :  Barclay  y.  Oooch,  2  Esp.  671. 
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Vammxb,  J.  The  pluiiitiif  would  inflU  fhfti  a  fieUnr,  under 
ihe  euoamsltticefl  of  this  ease,  had  no  aaChoritj  to  trust  ihe 
pundiaaer;  and  that,  having  so  done,  he  became  immediately 
ehaigeaUe  to  the  principal  for  the  price.  But  the  law-mer- 
ehant  clearly  contradicts  this  principle,  it  being  well  settled 
that  a  factor  may  sell  npon  credit,  without  taking  upon  himself 
the  debt,  unless  he  is  restricted  from  so  doing  by  the  orders  of 
his  principal.  And  this  principle  is  reasonable,  and  for  the 
benefit  of  those  who  send  their  goods  to  market;  for  otherwise 
they  would  be  frequently  sold  at  a  sacrifice,  or  remain  unsold  at 
the  expense  of  the  owner. 

But  even  if  this  were  not  settled  law,  it  is  Yery  clear  that  the 
usage  of  the  market,  where  the  goods  are  sold,  would  bind  the 
owner;  for  he  is  presumed  to  be  conusant  of  that  usage,  and  it 
he  is  silent  in  his  directions  to  his  factor,  aa  to  the  terms  of  the 
sale,  he  is  considered  as  intending  to  be  goyemed  by  the  usage. 
Then,  if  the  factor  had  authority  in  this  case  to  sell  on  credit, 
at  the  risk  of  his  principal,  there  being  no  complaint  of  negli- 
gence, carelessness,  or  want  of  skill  in  making  his  bargain, 
either  of  which  might  have  made  him  liable  to  the  owner,  not- 
withstanding his  general  authority,  the  question  arises,  whether 
the  mode  in  which  the  defendant  gave  the  credit  in  this  case, 
has  fixed  the  debt  upon  him.  A  promissory  negotiable  note, 
payable  to  himself,  was  taken;  and  this  is  the  point  upon 
which  the  judge,  at  the  trial,  thought  the  liability  of  the  defend- 
ant reated.  But  I  do  not  see  why  this  should  change  the  na- 
tore  of  the  case. 

The  relation  between  the  principal  and  factor  remains  the 
aame  aa  if  the  factor  had  taken  a  note  not  negotiable,  or  had 
ehaxged  the  article  sold  in  his  book,  and  had  made  the  purchaser 
debtor  to  himself,  which  he  certainly  might  have  done,  keep- 
ing an  account  at  the  same  time  between  himself  and  the  princi- 
pal. That  the  note  was  negotiable  was  fayorable  to  the  prin- 
cipal, because  it  could  easily  be  assigned  by  the  factor  to  him. 
It  is  considered  by  the  law  as  taken  in  trust  for  the  principal, 
and  if  the  factor  should  refuse  to  assign  it  on  demand,  doubt- 
less he  would  be  liable  in  an  action  by  the  principal. 

It  is  said  that  a  negotiable  note,  giyen  for  the  amount  of  an 
account  for  goods  sold,  discharges  tiie  original  contract.  This 
is  true,  as  settled  in  this  commonwealth,  between  the  Tender 
and  yendee;  but  it  surely  does  not  follow,  that,  because  the 
factor  has  changed  an  account  on  his  book  into  the  more  simple 
and  conyenient  eridence  of  debt — a  note  of  hand,  that  for  this 
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oau06  oalj,  ho  has  buzdened  himadf  wUh  a  dabt  for  wUeh  ha 
received  no  ooaadaiattldon. 
I  am,  thozafocie,  of  opinion  ihat  Uiaie  ought  to  ba  a  new  triaL 

Sewall^  J.  If  I  was  satisfied  that,  upon  eetaUished  prin- 
ciples, a  taotor  who  sells  the  goods  of  his  principal  upon  credit, 
and  receiyes  a  promissoiy  note  for  the  amount  of  the  sales,  pay- 
able to  himself  and  negotiable,  became  thereby  immediately 
accountable,  as  if  he  had  sold  for  money,  I  should  think  a  new 
trial  ought  not  to  be  granted.  But  I  am  not  satisfied  that  this 
is  the  law.  I  think  the  rule  in  this  respect  must  depend  upon 
the  particular  usages  of  commission  merchants,  and  that  the 
law  upon  this  subject,  as  to  the  authority  of  the  factor,  and  the 
extent  of  his  liabiliiy  is  referable  to  known  and  established 
usages;  where  the  parties  rely  altogether  upon  the  general  rela- 
tion and  implied  duty  of  a  merchant  and  factor,  no  directions 
or  agreement  baring  been  expressed  between  them,  or  proyed 
in  the  case. 

I  think  usage  is  competent  eridence,  in  a  case  of  this  nature, 
to  show  the  implied  intentions  and  understanding  of  the  parties. 
As  eridence  to  the  effect  of  proving  a  usage  of  selling  upon 
credit,  and  of  taking  negotiable  promissory  notes,  payable  to 
the  commission  merchant,  was  offered  in  this  case  and  rejected 
at  the  trial,  I  think  there  ought  to  be  a  new  trial;  learing  it  for 
the  present  undetermined  how  far  the  usage  will  justify  the 
conduct  of  the  defendant  in  the  case  at  bar*  It  is  yezy  certain 
that  no  usage  can  justify  the  defendant  in  any  willful  negli- 
gence in  securing  the  property  of  his  principal.  And  if  his  con- 
duct has  been  such  as  to  show  that  he  had  receiyed  and  treated 
the  note,  given  for  the  gin,  as  his  own  demand,  he  may  be  liable; 
notwithstanding  a  usage  to  sell  upon  credit,  and  to  take  notes 
in  payment,  should  be  fully  proved. 

Pabsons,  C.  J.,  stated  the  nature  of  the  action,  and  the  sub- 
stance of  the  judge's  report,  and  proceeded:  Without  consider- 
ing how  far  the  eridence  comports  with  the  declaration,  which 
point  is  not  before  us  on  the  report,  I  shall  confine  my  opinion 
to  the  direction  of  the  judge. 

The  court  will  take  notice,  as  a  part  of  the  law-merchant,  that 
a  factor  may  sell  goods  at  a  reasonable  credit,  at  the  risk  of  hia 
principal,  when  he  is  not  restrained  by  his  instructions,  nor  by 
the  usage  of  the  trade.  He  is  not,  however,  authorised  to  give 
credit  to  any  but  persons  in  good  credit,  and  whom  prudent 
pe  >ple  would  trust  with  their  own  goods.    If,  through  caroloaa 
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nes8,  want  of  reasonable  inquizy,  he  sell  on  oiedit  to  a  man  not 
in  good  credit,  and  there  be  a  ioM,  the  faetor  most  bear  it. 

When  a  factor  sells  on  credit,  he  may  take  from  the  purchaser 
some  instrument,  by  which  the  pnrohase  may  appear,  with  the 
price  and  the  tini#  of  payment,  and  on  which  the  purchaser  may 
be  charged  in  an  action  at  law.  And  it  is  yexy  clear  that  he  is 
not  obliged  to  disclose  to  the  piurchaser  the  name  of  his  prin- 
cipal, or  eyen  to  state  to  him  that  he  sells  as  factor.  Upon  these 
principles  he  may  take  a  promissory  note  payable  to  himself; 
and  when  the  principal  lires  in  a  foreign  country,  it  may  be 
most  conyenient  for  him  to  have  the  security  payable  to  himself, 
so  that  he  may  sue  it  in  his  own  name.  When  the  security  is 
in  the  name  of  the  factor,  he  holds  it  in  trust  for  his  prinoipaL 
If  the  principal  demand  it,  offering  to  pay  the  commission,  and 
the  factor  refuse  to  assign  it,  he  then  becomes  answerable  for 
the  money.  Bo  if  the  money  be  lost  by  his  negligence,  in  not 
seasonably  demanding  it,  the  factor  is  responsible  for  his  negli* 
gence. 

Upon  these  principles  it  seems  very  dear  that  in  this  case, 
if  the  defendant  had  taken  a  note  to  himself  not  nogotiable,  to 
secure  the  payment  of  the  money,  he  would  have  been  a  trustee 
of  such  note  for  the  plaintiff;  and  if  the  money  could  not  be 
recovered  without  any  laches  on  the  part  of  the  defendant,  he 
would  in  law  be  discharged.  But,  in  this  case,  the  defendant 
took  as  security  a  negotiable  note  in  his  own  name.  And  it  is 
said  that  such  note  is  payment,  by  which  the  purchaser  is  dis- 
charged from  the  principal;  and  consequently,  that  the  defend- 
ant  assumed  the  debt  on  himself,  and  is  at  all  events  answer- 
able. It  must  be  admitted  that  in  this  state  it  has  been  settled 
by  a  series  of  decisions,  which  can  be  traced  back  sixty  years, 
that  where  a  negotiable  note  is  given  to  secure  the  payment  of 
money  due  by  a  simple  contract,  the  simple  contract  is  holden 
to  be  satisfied,  or  merged  in  tha  note;  lest  the  debtor,  on  the 
simple  contract,  should  be  holden  to  pay  it  to  the  creditor,  and 
afterwards,  as  promisor  of  the  note,  be  holden  to  pay  its  con* 
tents  to  an  innocent  indorsee.  But  the  discharge  of  the^ebt, 
due  by  the  simple  contract,  is  the  consideration  for  the  nego- 
tiable note.  When  a  factor  shall  receive  a  negotiable  note  in 
payment  for  goods  sold  on  commission,  as  the  consideration 
arises  from  the  sale  of  his  principal's  goods,  the  note  may  be 
holden  in  trust  for  tbe  principal.  But  if  it  be  so  holden  in 
trust,  and  the  principal  demand  the  note,  offering  to  pay  the 
eonusission,  and  the  factor  refuse  to  assign  it,  without  a  right 
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of  reonning  to  himself ,  this  is  a  breach  of  his  trust  which  will 
make  him  answerable.  He  is  also  answerable  if  he  negotiate 
the  note  for  his  own  use,  or  if  the  money  be  lost  by  his  neglect 
of  demanding  it  of  the  parties  to  the  note.  Although  a  nego- 
tiable note  may  change  the  remedy  against  the  purchaser  on 
credit,  it  he  fail  to  pay,  yet  the  relation  between  the  principal 
and  factor  may  not  be  affected.  If  the  law,  or  the  usage,  were 
not  so,  the  disadvantages  to  the  principal  would  be  great.  No 
factor  would  ever  take  a  negotiable  note,  as  security  in  his  own 
name,  unless  'for  an  extra  compensation  as  guaranteeing  the 
payment.  By  taking  such  a  negotiable  note,  the  principal  is 
not  obliged  to  wait  for  his  money  until  due;  but  the  factor  may 
immediately  discount  the  note  and  receiye  the  money.  Bat 
when  the  principal  lives  abroad,  such  discount  is  impracticable, 
unless  by  sending  the  note  and  having  it  retiumed  indorsed  by 
him.  Another  great  benefit  of  a  negotiable  note,  in  the  name 
of  the  factor,  is  that  he  may,  on  the  credit  of  it,  make  ad- 
vances to  his  principal,  which  is  often  desired  before  the  money 
is  due.  And  the  advances  are  easily  procured  by  the  factor^s 
discounting  the  note.  But  if  the  note  is  in  the  name  of  the 
principal,  the  factor  cannot,  on  the  credit  of  it,  make  any  ad- 
vances to  his  principal. 

For  these  reasons  I  am  satisfied  that  the  principle  holden  by 
our  courts,  that  a  negotiable  note  is  a  bar  to  an  action  on  a  sim- 
ple contract,  which  is  the  consideration  of  the  note,  does  not 
necessarily  and  absolutely  affect  the  relation  between  a  faotox* 
and  his  principal,  as  to  the  authority  of  the  former  to  take  a  ne- 
gotiable note,  in  his  own  name,  in  trust  for  the  latter. 

Whether,  in  deciding  this  point,  we  can  judicially  take  no- 
tice of  the  usage  in  Boston,  to  which  place  the  plaintiff  sent  hia 
goods  to  be  sold  on  commission,  may  be  questioned.  But  a 
general  usage  in  any  place,  by  which  sales  on  commission  axe 
regulated,  may  be  given  in  evidence.  For  it  is  a  reasonable 
and  legal  presumption,  that  every  man  knows  the  usage  of  the 
place  in  which  he  traffics,  whether  by  himself  or  his  factor,  and 
if  the  usage  be  not  illegal,  he  is  bound  by  it.  If,  then,  it  be 
the  well  known  and  uniform  usage  in  Boston  for  the  factor  to 
take  negotiable  notes  in  his  own  name  as  a  security  for  the  pay- 
ment for  the  goods  of  his  principal,  sold  on  credit,  but  in  tmst 
for  his  principal,  such  usage  must  bind  the  principal,  unless 
he  give  his  factor  instructions  repugnant  to  it,  and  such  usage 
may  be  proved  to  a  jury.  Now  I  am  satisfied  that  such  is  the 
usage  in  Boston,  and  I  believe  in  evexy  commercial  city  in  the 
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United  StateB,  where  goods  are  sold  bj  factors  on  commission. 

In  applying  these  observations  to  the  case  before  ns,  there 
aeems  to  be  no  imputation  in  the  report,  whatever  may  appear 
to  be  the  case  on  another  trial,  of  laches  in  the  defendant,  in 
selling  the  plaintiff's  gin  on  credit  to  Ohapin,  nor  in  collecting 
the  money.  Chapiu  failed  before  the  money  was  payable.  But 
the  defendant  took,  as  security  from  Chapin,  his  negotiable 
note  payable  to  himself  or  his  order.  It  is  not  pretended  that 
the  defendant  was  to  guarantee  Chapin's  payment,  or  that  he 
had  any  commission  on  that  account.  The  only  point  is, 
whether  the  defendant,  by  receiving  from  Ohapin  his  note  pay- 
able to  himself,  or  his  order,  made  himself  liable  in  all  events 
io  the  plaintiff*,  for  the  payment  of  the  money  due  on  the  note. 

Hy  present  opinion  is,  that,  on  general  principles  of  the  law- 
merchant,  independent  of  any  usage  in  Boston,  the  defendant 
did  not  make  himself  thus  liable;  but  if  there  be  any  doubt  as 
to  these  general  principles,  evidence  of  the  general  and  uniform 
usage  in  Boston,  where  the  plaintiff  sent  his  goods  for  sale  on 
commission,  that  the  factor  takes  negotiable  notes  for  payment 
in  his  own  name,  but  in  trust  for  the  principal,  may  be  legally 
given  in  evidence.  Upon  these  grounds  I  am  satisfied  that  the 
verdict  ought  to  be  set  aside  and  a  new  trial  granted. 

Sbdowick,  J.,  delivered  a  dissenting  opinion. 
New  trial  ordered. 


IS  a  praDunent  oaie  on  the  law  of  tBcton,  etpeoiaUy  in  r^gwd  tonaago 
■ffBcting  nles  by  them.  On  this  pointy  Whartcm,  in  his  work  on  Agency, 
MC  102;  noticing  this  cue,  lays:  "As  the  usage  of  aparticnlar  bnsmess  at  a 
paiticnhff  place  is  sapposed  to  be  incorporated  in  the  contract^  if  the  nsage  is 
for  salee  nndsr  the  particolar  droiimstanoea  to  be  made  on  credit^  the  agent 
ia  justified  in  complying  with  this  nsage^  if  he  nae  due  precaatian  as  to  the 
vndee."  The  case  is  included  in  American  Tisading  Cani^  to  wUoh  an 
iMtraetive  note  is  appended. 
SaeaainiilaroaBab  VanAUnY.  Vcmderpoolt  pot/L 


HsiOIENWAT   V.  StONI. 

[7KAM.SS.1 

tavr  AKD  SiVBBAXi  NoTS.— Where  a  piomissoiy  note  fead%  "I  pnniM  te 
pay,**  etc,  and  is  subaoribed  by  two,  it  ia  their  Joint  and  aevsnlnotsb 

Assumpsit.  The  declaration  contained  two  counts  upon  two 
several  promissory  notes,  indorsed  to  the  plaintiff.  The  ques- 
tion in  the  case  arose  upon  the  second  count,  in  which  the 
plaintiff    eclared  upon  a  note  made  by  the  defendant,  payable 
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to  one  Stone  or  order^  on  demand^  with  interest,  bearing  date 
March  9^  1804,  and  indorsed  by  Stone  to  the  plaintiff.  In  sap- 
port  of  this  count,  a  note  of  the  same  date  "was  received  in  evi* 
dence,  against  defendant's  objection;  the  note  read :  '^  I  promise 
to  pay  Frederick  M.  Stone,  or  order/'  etc.,  and  i^as  signed  bj 
one  Chadwick  and  the  defendant.  Conflicting  evidence  was 
introduced  whether  the  note  had  not  been  transferred  before 
March,  1805,  and  that  defendant  had  adjusted  it  with  Stone, 
paying  him  money  in  part,  and  giving  a  note  for  the  balance. 
This  question  was  submitted  to  the  jury,  who  found  for  the 
plaintiff;  the  verdict  being  subject  to  the  opinion  of  this  court. 

Bigelow,  for  the  defendant,  contended  that  the  note  pro- 
duced was  a  joint  obligation,  and  would  not  support  the  sepi^ 
rate  action  against  Stone. 

By  CoTJRT.  The  defense  set  up,  respecting  the  payment  of 
the  note  in  question,  was  a  legal  one,  and  the  direction  of  the 
judge  upon  it  was  right.  If  the  promisee,  while  he  held  the 
note,  was  satisfied  that  the  note  was  discharged  by  a  subsequent 
indorsement,  no  right  passed  to  the  indorsee,  and  he  could 
maintain  no  action  upon  it:  Baker  x,  Wheaton,  6  Mass.  509  [4 
Am.  Dec.  71].  As  to  the  fact.s,  there  was  evidence  on  both 
sides,  and  it  was  properly  left  to  the  juiy  to  decide  on  its 
effect.  They  have  decided  for  the  plaintiff;  and  we  cannot  say 
that  their  decision  was  against  the  weight  of  evidence. 

As  to  the  other  objection,  if  this  note  is  not  several,  as  well 
as  joint,  then  it  will  not  comport  with  the  declaration.  But 
we  are  satisfied  that  a  note  of  this  description  is  both  several 
and  joint.  It  is  the  note  of  both  and  each  of  the  subscribers, 
and  therefore  was  rightly  admitted  in  evidence.  Upon  the 
whole,  there  does  not  appear  any  good  ground  on  which  a  new 
trial  ought  to  be  granted:  March  v.  Ward^  Peake's  N.  P.  180. 

Judgment  on  the  verdict. 


Bond  v.  Ward. 

[7  Xam.  us.] 

Dorr  ov  Bubbov  in  uaxjsq  Lew.— Whenever  a  ah&nS  has  ntmaa  te 
doubt  vhether  goods  are  the  property  of  the  debtor,  he  may  insbt  oa 
the  creditor  describing  tbem  to  him,  and  also  on  being  indemnified  lor 
any  mistake  he  may  make  in  carrying  out  the  direction  of  the  creditor. 
But  if  he,  without  making  such  claim,  undertake  to  execute  the  prooeH 
as  well  as  he  can,  he  is  liable  for  not  attaching  the  debtor's  goods  when 
in  his  power,  if  a  loss  result  to  the  creditor  by  his  neglect. 
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LuBQjrr  09  OtncKR. — II  fhe  goods  of  a  ttnmger  are  in  poMwdon  of  the 
debtor,  end  so  mixed  with  the  debter's  goods  that  the  officer,  on  dne  in« 
qniiy,  cannot  distingatih  them,  the  owner  can  maintain  no  action  against 
the  officer  for  taking  them  nntil  notice^  and  a  demand  of  his  goods^  and 
a  lefiBsal  or  delay  of  the  officer  to  xedeliyer  thenu 

AcnoK  on  the  case  against  the  defendant,  a  sheriff,  for  the 
negligence  and  misfeasance  of  his  deputy.  A  Terdiot  was 
talen  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon 
an  agreed  statement  of  facts.  The  plaintiff  sued  out  a  writ  in 
an  action  against  one  Goulding,  which  was  placed  in  the 
deputy's  hands  Saturday  evening,  with  directions  to  attach 
personal  property  sufBcient  to  secure  the  debt,  if  he  could  find 
enougb;  if  not,  to  attach  real  estate  sufficient,  etc. ;  the  deputy, 
after  expressing  doubts  whether  sufficient  real  and  personal 
estate  could  be  found,  "  took  the  writ,  saying  he  would  attend 
to  the  business  immediately,  and  would  secure  the  debt,  if  it 
were  possible;"  on  the  Monday  following  the  deputy  went  to 
Goulding's,  who,  being  a  tanner,  proposed  to  the  deputy  to 
attach  certain  hides  in  the  yats  and  take  a  lease  of  the  yats 
until  the  hides  were  tanned,  to  which  the  deputy  agreed;  but 
without  sendng  the  attachment  went  with  one  Heywood,  who 
also  had  a  writ  against  Goulding,  but  issued  subsequent  to  the 
plaintiff's,  and  leyied  Heywood's  writ  upon  certain  articles  of 
husbandry  pointed  out  to  the  deputy  by  Heywood,  and  before 
unknown  to  the  deputy;  on  returning  to  Goulding's  house  to 
attach  the  hides  at  plaintiff's  suit,  the  deputy  found  that  they 
had  been  levied  upon  in  the  meantime  at  the  suit  of  other 
creditors;  in  the  house  was  furniture  belonging  to  Goulding, 
and  liable  to  attachment  to  the  amount  of  one  hundred  dollars, 
but  the  same  was  mixed  with  other  furniture  belonging  to  some 
women  staying  there;  the  deputy  might  have  learned  about  the 
articles  of  husbandly  by  making  reasonable  inquiiy  before  sery« 
ing  Heywood's  writ;  and  in  fact  no  attachment  of  any  estate 
of  Goulding's  was  made  at  the  plaintiff's  suit,  whose  exeoation 
against  him  is  wholly  unsatisfied. 

Dana^  for  the  plaintiff. 

Billow  and  F,  Blake,  contra,  objected;  that  the  deputy  had 
committed  no  fault;  that  he  had  received  no  indemnity  from 
the  plaintiff,  nor  any  directions  to  attach  any  particular  chat- 
tels; that  the  deputy  could  not  distinguish  the  furniture  belong* 
ing  to  Goulding;  that  the  goods  attached  for  Heywood  had 
been  shown  to  the  deputy  by  him,  and  he  was  entiUed  to  have 
his  writ  served;  that  the  officer  was  not  obliged  to  discover 
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these  articles;  and  that  he  was  not  obliged  to  attach  the  hides 
and  turn  tanner:  Dalt.  Sheriff,  145;  Lane  t.  Jackaon,  5  Mass. 
157;  Watson  Y.  Ibdd,  Id.  271;  Duncomb  y.  Beeve,  Cro.  Eliz.  783; 
WiUon  y.  Ducket,  2  Mod.  61;  Yin.  Ab.  Distress,  H.  pi.  7,  41. 

Bj  Court,  Pabsons,  0.  J.  (after  giving  a  summary  of  the  facts, 
and  of  the  several  objections  made  by  the  defenduit's  connsel). 
We  shall  consider  these  objections  in  their  order,  after  making 
some  observations  on  the  duty  of  an  officer  having  a  writ  to 
serve.  And  it  is  our  opinion,  that  when  there  is  any  reasonable 
ground  to  induce  an  officer  to  believe  that  in  making  an  attach- 
ment or  in  seizing  upon  execution,  he  may  mistake  and  expose 
himself  to  an  action  for  damages,  by  attaching  or  seizing  goods 
not  the  property  of  the  debtor,  he  may  insist  on  the  creditor's 
showing  him  the  debtor's  goods,  and  also  on  being  indemnified 
for  any  mistake  he  may  make  in  conforming  to  the  creditor's 
directions.  But  we  are  also  satisfied,  that  if  the  officer  does 
not  request  the  creditor,  his  attorney  or  agent,  to  show  him  the 
debtor's  goods,  or  to  indemnify  him;  but  agrees  to  execute  the 
precept  of  the  writ  as  well  as  he  can,  he  is  answerable  to  the 
creditor  if  he  does  not  attach  the  debtor's  goods,  which  he 
might  have  found  and  attached;  if  the  creditor  be  injured  by 
his  neglect. 

Now,  in  the  case  at  bar,  the  deputy  sheriff  did  not  request  the 
plaintiff,  or  his  agent,  to  show  him  the  debtor's  goods  or  to  in- 
demnify him;  but  expressly  declared  on  Saturday  evening,  that 
he  would  attend  to  the  business  immediately,  and  secure  the 
debt  if  it  were  possible.  He  therefore  took  on  himself  the  dis- 
covery and  attachment  of  sufficient  effects  of  the  debtor,  if  prac- 
ticable. GK>ulding'B  furniture  was  in  his  actual  possession,  in 
his  dwelling-house;  he  ought,  therefore,  to  have  attached  thai 
furniture,  and  if  he  had  attached  some  furniture  of  other  persona 
which  was  in  Goulding's  house  and  mixed  with  his  when  the 
right  ovnier  claimed  his  part,  the  deputy  sheriff  might  have  re- 
stored it  vnthout  subjecting  himself  to  an  action  by  the  plaintiff. 
And  if  the  goods  of  a  stranger  are  in  the  possession  of  a  debtor, 
and  so  mixed  with  the  debtor's  goods,  that  the  officer,  on  due 
inquiry,  cannot  distinguish  them,  the  ovmer  can  maintain  no 
action  against  the  officer  until  notice  and  a  demand  of  his  goods, 
and  a  refusal  or  delay  of  the  officer  to  redeliver  them.  It  is  there- 
fore our  opinion  that  the  defendant  is  answerable  for  the  neg- 
lect of  his  deputy  in  not  attachiug  the  debtor's  furniture.  The 
effects  attached  on  Hey  wood's  writ,  were  discovered  and  shown 
to  the  officer  by  him,  and  if  the  officer,  using  due  diligence  and 
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making  all  reasonable  inquiiy  and  Beaxoh,  would  not  hare  been 
able  to  discoyer  them  until  after  Heywood  had  made  the  dis- 
eoveryand  shown  them  to  the  oflScer^  to  be  attached  at  his  suit, 
we  should  be  strongly  incUned  to  belieye  that  the  officer  would 
be  protected  against  the  payment  of  damages  for  giving  the 
preference  to*Hey  wood's  writ,  in  his  attachment  of  these  goods. 
But  the  officer  undertook  to  attend  to  the  business  immediately, 
and  it  is  agreed  that  if  he  had,  he  might  have  discovered  and 
attached  these  goods  on  Monday,  before  he  received  Heywood's 
writ.  He  was  therefore  guilty  of  a  neglect  in  not  making  an 
attachment,  which  is  to  the  plaintiff's  prejudice,  and  in  our 
opinion,  the  defendant  must  answer. 

The  not  attaching  the  hides  in  the  vats  of  Goulding,  deserves 
a  distinct  consideration.  The  sheriff  is  not  answerable  for  any 
default  of  his  deputy,  unless  it  be  a  default  in  executing  the 
powers  lawfully  derived  from  the  authority  of  the  sheriff,  under 
which  his  deputy  acts.  For  when  a  deputy  undertakes  any 
business  not  resulting  from  the  duties  of  his  office,  the  sheriff  is 
not  responsible;  for,  in  this  respect,  he  is  not  the  deputy  of  the 
■heriff.  How  far  the  deputy  was  guilty  of  laches  in  his  office, 
in  not  attaching  the  hides,  is  the  remaining  question.  The 
practice  of  attaching  the  effects  of  a  defendant,  and  holding 
them  to  satisfy  a  judgment,  which  the  plaintiff  may  recover, 
when  perhaps,  judgment  may  be  for  the^  defendant,  is  unknown 
to  the  common  law,  and  is  founded  on  our  statute  law,  ex- 
plained by  a  usage  founded  in  the  ordinances  in  force  under  the 
colonial  charter.  At  common  law  an  attachment,  as  part  of 
the  service  of  process  in  a  civil  suit,  is  a  species  of  distress  in 
which  the  effects  attached  were  the  ancient  vculii  or  pledges: 
Gilb.  Dist.  21.  When  the  defendant  did  not  appear  on  a  sum- 
mons to  answer  to  the  plaintiff,  an  attachment  issued,  and  his 
chattels  were  seized  by  the  sheriff  to  compel  his  appearance, 
but  when  he  had  appeared,  he  was  entitled  to  his  chattels  in 
the  same  plight  in  which  they  were  attached;  if  he  did  not  ap- 
pear, but  made  default,  the  chattels  attached  were  forfeited. 
By  the  statutes  now  in  force,  there  is  no  express  provision  that 
an  attachment  may  go  before  a  summons;  but  the  form  of  a 
writ  of  attachment  against  the  goods  and  estate  is  prescribed  as 
an  original  process,  and  the  attachment  of  goods  and  estate,  by 
rirtae  of  such  process,  is  recognized,  and  the  sheriff  is  obliged 
to  hold  them  attached  untU  judgment,  and  for  thirty  days  after, 
if  the  plaintiff  have  judgment,  that  the  estate  attached  may  be 
to  satisfy  his  judgment:  Stat.  1784,  c.  28.    However. 
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by  {h#  ooloDial  ordjaaaoes,  Colony  Laws,  pagii  7,  it  was  ordered 
that  it  should  be  at  the  liberty  of  eveiy  plaintUr  to  take  out 
either  a  summoas  or  an  attachment  against  the  defendant.  But 
under  the  colonial  charter  the  attachment  was  for  some  time 
merely  a  distress,  to  compel  an  appearance  and  an  answer;  and 
when  the  duty  was  performed  the  distress  was  returned.  After- 
wards an  ordinance  passed,  Id.  144,  which,  reciting  as  an  in- 
conyeuience  of  releasing  the  goods  attached  on  the  appearance 
of  the  party,  that  the  plaintiff  when  recoyering  judgment  might 
not  find  them  to  seize  on  execution,  ordered  that  the  attach- 
ment should  remain  until  the  judgment  was  satisfied,  provided 
the  execution  was  sued  out  and  executed  in  one  month  after 
judgment.  This  practice  was  sanctioned  by  the  provincial  act 
of  13  Will.  3,  c.  11,  and  is  now  law  by  the  statutes  in  force. 

But  what  goods  might  be  the  subject  of  attachment,  or  dis^ 
tress,  must  be  determined  by  the  common  law;  no  direction  on 
this  point  being  given  by  any  statute.  At  common  law  all  dis- 
tresses, as  well  those  to  compel  appearance  as  to  perform  any 
other  duty  must,  when  the  duty  is  performed,  be  restored  in  the 
same  plight  in  which  they  were  taken.  For  this  reason,  goods 
coald  not  be  distrained  which,  in  consequence  of  the  distress, 
could  not  be  returned  in  the  same  plight  in  which  they  were 
taken;  as  sheaves  of  com,  or  hay,  in  a  cock  or  bam;  because 
they  would  be  injured,  as  the  grain  of  the  sheaves  would  be 
shattered.  But  the  sheaves  or  hay  in  a  cart  might  be  distzained 
in  the  cart,  because  by  removing  them  with  the  cart  no  damage 
might  happen  to  them:  Gilb.  Diet.  34-5.  From  the  application 
of  this  maxim  to  ^een  hides  in  vats,  it  is  manifest  that  such 
hides  could  not  be  distrained,  as  they  would  be  materially  in- 
jured by  being  removed,  and  if  the  defendant  should  recover 
judgment  they  could  not  be  returned  to  him  in  the  same  plight 
in  which  they  were  taken  from  him.  The  deputy  sheriff  was 
therefore  guiliy  of  no  laches  in  not  attaching  and  removing  the 
hides  from  the  vats. 

But  the  plaintiffs  counsel  has  argued  that  he  might  have  per- 
mitted them  to  remain  in  the  vats  untQ  tanned,  as  the  debtor 
offered  him  a  lease.  The  deputy  was  not,  however,  by  the 
duties  of  his  office,  obliged  to  take  a  lease,  or  to  cause  the  hides 
to  be  tanned.  Without  the  debtor's  consent  he  could  not 
lawfully  do  it,  and  with  his  consent  he  would  have  acted  by 
authority  derived  from  the  debtor,  and  not  from  the  sheriff,  and 
the  sheriff  is  not  responsible,  because  his  deputy  did  not  do 
what  by  law  he  was  not  obliged  to,  unless  under  color  of  his 
office  he  does  what  the  law  prohibits.    We  are,  therefore,  of 
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opinion  that  the  defendant  is  not  answerable  to  the  plaintiff^  be- 
cause the  deputy  shenff  did  not  attach  the  green  hides  in  the  vats. 

In  the  aigmnent,  the  plaintiffs  counsel  have  compared  the 
sttfti^hing  of  these  hides  io  the  attachiDg  of  perishable  articles 
or  of  liTS  oabtle,  which,  it  was  contended,  might  lawfuUjr  be 
attached.  There  is  no  direct  analogy  between  the  cases;  for 
goods  perishable  in  their  nature,  may  not  perish  until  after 
judgment,  and  certainly  they  may  not  be  injured  by  the  mere 
attaching  and  remoying  of  them.  The  same  observation  applies 
to  live  cattle.  But  if  the  articles  in  fact  perish  from  their 
intrinsic  nature,  or  the  officer  is  at  expense  in  sustaining  the 
cattle,  on  whom  the  loss  shall  fall,  or  by  whom  the  expense 
shall  be  re-imbnzsed,  are  questions  to  be  settled  when  they  are 
regularly  before  us. 

In  the  case  of  Proctor  v.  Bice,  in  Middlesex,  where  the  defend- 
ant had  recovered  judgment,  and  the  chattels  attached  were 
returned,  he  was  allowed  to  maintain  trover  against  the  plaintiff, 
and  recover  the  damages  sustained  by  the  temporary  loss  of  the 
goods  attached,  according  to  the  injury  he  had  suffered  by  that 
loss.  But  inconveniences  may  result,  and  certainly  have 
xesolted,  from  our  practice  of  attachments,  wh^e  the  suit  has 
been  pending  a  long  time,  whether  the  plaintiff  or  defendant 
has  prevailed,  and  these  inconveniences  have  been  greater 
when  the  goods  attached  hare  been  live  cattle  or  perishable 
wares.  If  the  legislature  were  to  authorize  the  defendant  to 
disflolye  the  attachment,  on  giving  security  to  the  value  of 
the  goods  attached,  as  is  the  case  at  common  law;  or  if  the 
defendant  refused  to  authorize  the  officer  to  sell  them,  and 
retain  the  proceeds  subject  to  the  attachment,  these  incon- 
Teniences  might  be  avoided.  On  the  wisdom  or  expediency  of 
such  provisions,  the  legislature  inust  determine.  The  value  of 
the  furniture,  which  the  deputy  of  the  defendant  might  have 
attached,  is  agreed  to  be  one  hundred  dollars,  and  the  value  of 
the  goods  attached  on  Heywood's  suit  is  stated  in  the  case  to 
be  one  hundred  and  fifty  dollars.  On  these  two  sums  interest 
is  to  be  computed  from  the  return  day  of  the  plaintiff's  execu- 
tion against  Goulding  to  this  time;  and  the  amount  must  be 
inserted  in  the  verdict  instead  of  the  sum  there  found,  and  on 
the  verdict  thus  amended  the  plaintiff  is  to  have  judgment. 

This  is  regttded  m  an  important  caae  on  the  duties  and  liabilitieB  of  officen 
in  the  levy  of  attachmenta  and  execntiona:  See  Freeman  on  Executions,  sees. 
254.  275,  and  Lang  v.  Neville,  36  CaL  469,  citing  the  case;  and,  laying  down 
similar  principles,  Chamberlain  t.  Belkr,  18  N.  Y.  117;  Marsh  v.  Gold,  2  Pick. 

Am.  nsc.  Voxn  V— 8 
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Hastings  v.  Dickinson. 

17  Mam.  15S.] 

Bab  ov  Dowkb. — ^A  jointure  whether  made  before  or  after  maniago  was  no 
bar  to  dower  at  common  Uiw,  nor  by  statute  in  England  or  here^  nnleai 
it  be  a  freehold  estate  in  lands  for  the  life  of  the  wif e^  to  take  effect  at 
the  husband's  death.  Accordingly,  where  by  a  marriage  settlement  a 
Jmsband  covenanted  that  his  wife  should  have  an  annuity  out  of  his  es- 
tatCy  in  consideration  whereof  she  covenanted  not  to  demand  dower  in 
Ills  esitatCy  it  was  held  that  she  was  still  entitled  to  her  dower. 

DowsB.  The  case  waa  submitted  upon  an  agreed  statement 
of  facts:  Demandant  was  ODce  the  wife  of  Thomas  Hastings^ 
who  was  seised  of  the  property  in  question  during  coyerture; 
her  husband  mortgaged  the  premises  to  Elizabeth  Batchy  then 
•ole,  but  afterwards  Dickinson's  wife,  and  they  entered  upon 
the  lands,  after  Thomas'  decease,  for  condition  broken.  Prior  to 
the  marriage  of  the  demandant  with  Thomas  a  marriage  settle- 
ment was  executed,  by  which  she  agreed  never  to  demand  her 
dower  in  the  estate  of  which  he  should  die  seised  and  pos- 
sessed; and  he  ''  in  consideration  of  the  premises  "  covenanted 
for  himself,  his  heirs,  etc.,  *that  she  should  receive  in  money, 
six  per  cent,  on  one  fourth  of  his  estate  after  payment  of  his 
debts,  or  at  the  rate  of  one  dollar  a  week,  if  the  six  per  cent, 
was  not  an  equivalent,  this  annuity  to  continue  during  her  life. 
Certain  provisions  in  Thomas'  will  for  her  benefit  she  renounced. 
His  estate  was  insolvent. 

Eilliard,  for  the  defendants,  contended  that  the  settlement 
was  a  bar:  6  Bac.  Ab.  Covenant  A:  Id.  Release,  H;  1  Oraise  on 
Beal  Property,  Jointure,  c.  1,  p.  201,  202,  203. 

Fay,  oonira. 

By  Court,  Pabsons,  C.  J.  If  the  marriage  settlement  in  this 
case  is  a  bar  to  the  demandant's  action,  this  effect  most  be  de- 
rived from  the  supposed  jointure  settled  on  the  intended  wife 
before  marriage  with  her  consent,  within  the  provisions  of  the 
statute  of  27  Hen.  8,  c.  10,  which  have  always  been  in  force 
here,  or  from  her  covenant  never  to  claim  or  demand  dower 
operating  as  a  release.  As  to  the  first  ground,  it  is  well  known 
that  at  common  law  a  jointure  made  to  a  wife,  before  or  after 
marriage,  was  no  bar  to  her  dower;  because  the  dower,  being  a 
freehold  estate,  could  not  be  baired  by  any  collateral  satisfao- 
tion:  Co.  lit.  36  b.;  4  Co.  1.  A  jointure,  therefore,  which  will 
be  a  bar  of  dower,  must  be  within  that  statute.  But  no  joint- 
ure is  by  that  statute  a  bar  of  dower,  unless  it  be  a  freehold  ea- 
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tate  in  lands,  tenements,  or  hereditaments,  for  the  life  of  the 
wife  at  leaBt,  and  which  shall  take  effect  in  possession  or  profit 
immediately  on  the  hushand's  death. 

Bj  comparing  a  jointure  of  this  description  with  the  provision 
for  the  demandant  in  the  marriage  settlement  before  us,  there 
seems  to  be  no  color  for  admitting  that  provision  to  be  a  joint- 
ure within  the  statute,  as  it  is  a  mere  personal  annuity.  Tbe 
statute  also  makes  provision,  when  the  widow  ia  evicted  of  her 
jointure,  which  has  been  regularly  settled  upon  her,  that  she 
may  be  let  in  to  daim  her  dower  in  other  lands  of  her  husband's, 
B8  the  consideration,  on  which  she  was  barred,  has  totally  failed. 
As  in  this  case  the  insolvency  of  the  husband  has  deprived  the 
widow  of  the  contemplated  annuity,  if  it  were  possible  to  con- 
sider this  annuity  as  a  freehold  estate,  yet  within  the  equity  of 
this  statute,  she  ought  to  be  admitted  to  her  claim  of  dower, 
the  consideration  of  her  covenant  having  Wholly  failed.  This 
leads  us  to  the  second  ground,  viz. :  that  the  demandant's  cov- 
enant ought  io  have  the  effect  of  a  release  of  dower.  But  this 
effect  cannot  be  admitted  on  any  correct  legal  principle.  It  is 
tme  that  a  covenant  never  to  prosecute  an  existing  demand  shall 
operate  as  a  release,  to  avoid  circuity  of  action,  but  as  a  re- 
lease of  a  future  demand,  not  then  in  existence,  is  void.  Now, 
in  this  case,  .the  settlement  being  executed  before  the  marriage, 
the  demand  of  dower  had  no  existence,  the  same  not  being  in- 
choate. On  this  principle,  if  there  be  any  relief  against  the 
widow  on  her  covenant,  it  must  be  by  action.  But  when  we 
examine  the  settlement,  it  is  manifest  that  she  covenants  on  the 
consideration  that  the  provision  made  for  her  is  performed. 
But  this  consideration  has  failed  through  the  insolvency  of  the 
hnshand;  there  is,  therefore,  no  legal  or  equitable  remedy  against 
her  or  her  covenants. 

On  this  view  of  the  subject,  the  tenants  must  be  oaUed,  and 
the  demandant  must  have  judgment  to  recover  her  dower,  and 
her  damages  to  be  assessed,  with  her  legal  cotts. 

Tenants  defaulted. 


RiDDLS  V.  PR0PRIBT0B8. 

IT  Xam.  UQ.] 

luvurr  09  OoBKXRAxraN.— In  aa  action  agunst  the  proprietasef  a 

w1m»  wm  boand  by  their  aot  of  inoorponition  to  oooitmot  their  onal  m 
deep  and  wide  that  mfto  of  a  certain  deicriptioii  oonld  psM  tiuon^ 
iHkoa  theee  oonld  psM  the  riTer  with  whioh  it  mm  connected;  it  mm 
held  that  they  were  liaUe  to  the  owner  of  a  raft  of  snoh  deeoription,  lev 
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"•likli  ihigr  bad  reoeiTed  toll,  for  all  the  dattuigea  fae  smrtained  in  oaa* 
aeqiieiMe  of  the  oaaal  not  being  anfficiettt  to  allow  the  paaaage  of  the  lafl^ 
without  evidence  that  it  ooald  have  passed  the  river. 
TEMBFABa  AGAINST  CJoBPORATiON.— An  aotion  of  trespass  on  the  case  will  lie 
against  a  corporation  aggregate,  for  a  neglect  of  a  corporate  duty  hy 
which  one  sustains  damage. 

AonoN  on  the  case.  The  declaration  charged  that  by  ''An 
act  to  incorporate  Dudley  Atkins  Tjng,  esq.,  and  o&ers,  for 
the  purpose  of  rendering  Merrimac  riyer  passable  with  boats, 
rafts  and  masts,  from  the  divisional  line  of  New  Hampshire 
and  Massachusetts  to  the  tide-waters  of  said  riyer,  by  the  name 
of  the  proprietors  of  the  locks  and  canals  on  Merrimac  riyer," 
it  was,  among  other  things,  enacted  ''that  the  said  proprietars 
shall  erect,  make  and  foreyer  maintain  such  dams,  canals,  and 
locks,  and  shall  so  clear  the  passages  of  the  river  aforesaid 
from  the  northerly  line  of  this  commonwealth  to  the  tide- 
waters of  said  river,  as  that  masts,  rafts  and  floats  of  timber, 
not  exceeding  twenty-flye  feet  in  width,  and  one  hundred  feet 
in  length,  may  pass  securely  down,  and  that  boats,  not  draw- 
ing more  than  three  feet  of  water,  may  pass  securely  up  and 
down  at  all  seasons  of  the  year,  when  the  other  parts  of  the 
said  river  are  passable  for  the  same;"  that  on,  etc.,  the  plaintiff 
was  possessed  of  a  certain  raft,  not  exceeding  tweniy-fiye  feet 
in  width,  nor  one  hundred  feet  in  length,  lying  near  the  head 
of  the  canal  belonging  to  the  defendants,  which  raft  he  was 
desirous  of  taking  through  the  canal,  and  for  the  passage  of 
which  he  had  paid  the  toll  due  and  payable  to  the  defendants; 
that  the  other  parts  of  the  riyer  were  passable  for  the  raft;  yet 
the  defendants,  unmindful  of  their  duty,  did  omit  to  open  and 
dig  the  said  canal  of  a  depth  sufficient  for  boats,  rafts,  etc.,  to 
float  upon,  and  did  permit  the  same  to  remain  in  a  ruinous  and 
decayed  state,  and  out  of  repair,  and  the  passage  to  become 
and  remain  choked  and  filled  up,  whereby  plaintiff's  raft  in 
passing  through  grounded,  and  was  greatly  injured  and  damni- 
fied, and  plaintiff  put  to  great  cost  in  endeavoring  to  force  the 
raft  through  the  canal,  etc.  It  appeared  that  after  the  raft 
went  aground,  plaintiff  returned  home  with  his  men,  intending 
to  wait  until  there  was  sufficient  water  to  remove  his  raft,  and 
that  during  his  absence  a  storm  arose  which  occasioned  the 
loss  of  a  quantity  of  wood.  Evidence  as  to  the  question 
whether  there  was  sufficient  water  below  to  have  carried  the 
raft  to  the  tide- waters  was  rejected;  the  judge  saying  that  it 
was  immaterial  what  was  the  state  of  the  waters  below;  that  it 
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was  the  duty  of  the  proprietors  to  keep  their  canal  in  proper 
order;  and  that  receiying  the  toll  amounted  to  an  undertaking 
that  the  canal  was  passable.  The  jury  were  also  instructed  to 
consider  the  loss  occasioned  by  the  storm  in  their  estimate  of 
damages.  Upon  a  verdict  for  the  plaintiff,  a  motion  for  a  new 
trial  was  made  for  misdirection  to  the  jury,  and  also  in  arrest 
of  judgment. 

Charming  and  Steams,  for  the  defendants.  To  support  an 
action  by  an  individual  for  a  public  nuisance  there  must  be  a 
direct  and  immediate  injuxy:  Garth.  194;  Co.  Lit.  66,  a;  Hubert 
V.  Oraves,  1  Esp.  148.  Here  the  injury  was  consequential,  and 
due  to  the  negligence  of  the  plaintiff  in  leaving  his  raft  unpro- 
tected: Virtue  v.  Bird,  2  Lev.  196.  The  allegata  and  probata 
are  inconsistent:  HuUman  v.  Bennett,  5  Esp.  227;  The  direc- 
tion to  the  jury  was  incorrect.  The  action  in  the  present  form 
is  not  maintainable  against  corporations:  Bro.  Oorp.  63;  22 
Ass.  67;  Brownl.  175;  Ld.  Baym.  152;  10  Co.  32;  6  Mod. 
183;  Salk.  192;  22  Ass.  41:  1  Beeves,  Hist.  C.  L.  346.  A  com- 
mon passage  is  the  same  as  a  common  highway:  4  Mod.  294; 
and  for  an  injuxy  occasioned  by  its  being  out  of  repair  case 
will  not  lie:  Co.  Lit.  56,  a;  1  Esp.  148;  1  Mall.  Mod.  Ent.  40Q, 
402;  AMy  v.  WkUe,  6  Mod.  60. 

W.  M.  Biiohardson,  oofUra, 

By  Court,  Pabsons,  C.  J.  The  cause  was  tried  on  the  general 
issue,  and  a  verdict  was  found  for  the  plaintiff  agreeably  to  the 
judge's  direction. 

The  defendants  have  moved  for  a  new  trial  for  the  misdirec- 
tion of  the  judge  in  a  matter  of  law;  and  they  have  also  moved 
in  arrest  of  judgment  for  the  insuiBciency  of  the  declaration. 

It  appearing  from  the  judge's  report,  that  while  the  raft  re- 
mained stuck  fast  in  the  canal,  a  storm  came,  by  which  some 
wood,  forming  part  of  the  raft,  was  lost,  and  some  witnesses 
swore  that  there  was  water  enough  iu  the  river  for  the  raft  to 
pass  to  the  tide-waters;  but  others  swore  that  there  was  not 
water  enough  for  the  raft  to  pass  over  Hunt's  falls;  the  judge 
directed  the  jury  that  they  should  give  in  damages  the  value  of 
the  wood  lost,  and  that  the  receipt  of  the  toll  was  sufficient  evi- 
dence against  the  proprietors,  that  the  water  was  sufficient  for 
the  raft  to  pass. 

The  defendants  have  urged  that  the  wood  lost  ought  not  to 
be  estimated  in  assessing  the  damages,  for  two  reasons:  1.  That 
the  loss  of  the  wood  is  not  alleged  as  any  part  of  the  dama^^. 
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This  objection,  we  think,  ought  not  to  preyail.  The  allegation 
JB,  that  by  the  sticking  fast  of  the  raft  it  was  greatly  damaged 
and  injured.  But  a  raft  may  be  injured,  not  only  by  being 
broken,  but  also  by  a  loss  of  a  part  of  the  materials  of  which  it 
is  composed.  The  allegation  is  therefore  sufBcient;  2.  That 
the  loss  of  the  wood  was  owing  to  the  plaintiff's  own  neglect. 
If  this  were  true,  he  certainly  ought  not  to  have  recoyered 
damages  for  that  loss.  The  defendants  have  cited  the  case  of 
Virlue  v.  Bird,  as  supporting  this  objection.  There  the  plaint* 
iff  had  contracted  with  the  defendant  to  haul  a  load  of  wood  to 
T.,  and  there  dellyer  it  at  some  convenient  place,  which  the  de- 
fendant should  appoint.  The  plaintiff  complained  that  through 
the  neglect  of  the  defendant  to  appoint  a  place,  his  cattle  re- 
mained so  long  as  to  be  greatly  injured.  But  the  action  did 
not  lie,  because  the  defendant  might  have  unharnessed  his  cat- 
tle, or  might  haye  laid  the  timber  in  any  conyenient  place  he 
thought  proper.  But,  in  the  present  case,  what  relief  was  in 
the  plaintiff's  power,  which  he  improperly  neglected?  Ought 
he,  when  his  raft  was  aground,  to  have  taken  )iis  lumber  on 
shore,  and  have  abandoned  his  attempt  to  pass  the  canal?  Or 
might  he  not  have  prudentiy  waited  for  more  water  to  enable 
him  to  pass?  In  our  opinion,  his  conduct  was  prudent,  not 
only  as  it  regarded  his  own  interest,  but  also  the  interest  of  the 
proprietors;  as  the  expense  of  transporting  the  whole  contents 
of  the  raft  by  land  to  the  bottom  of  the  falls  must  have  been 
considerable.  However,  while  prudentiy  waiting,  a  storm  came, 
by  which  the  wood  was  lost.  This  misfortune  must  fall  on 
the  defendants;  as  it  did  not  arise  from  the  imprudent  neglect 
of  the  plaintiff.  It  is  also  objected,  that  the  plaintiff  ought  to 
have  been  holden  strictiy  to  prove  that  the  other  parts  of  the 
river  were  passable  for  his  raft,  notwithstanding  the  defendants 
had  received  the  toll.  But  we  are  of  opinion  that  when  the 
defendants  received  a  toll,  which  they  could  not  lavrfully  re- 
ceive unless  the  other  parts  of  the  river  had  been  passable  for 
this  raft,  they  shall  not  be  admitted  to  allege  any  illegalily  of 
their  own  in  their  own  defense. 

Notwithstanding  the  general  daigr  of  the  proprietors  to 
render  the  river  navigable  for  these  rafts,  and  for  boats 
from  the  northerly  line  of  the  state,  to  the  head  of  the 
tide  over  Patucket  and  Wickasio  falls,  and  also  over  Hunt's, 
Tamum's  aad  other  falls;  yet  it  also  appears  that  if  the  pro- 
prietors neglected  for  a  certain  time  to  make  the  locks  and  canals 
over  Patucket  and  Wickasic  falls,  their  powers  as  to  these  falls 
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were  yacated;  while  their  powers  as  to  those  other  falls  re- 
mained. So  if  the  other  falls  were  not  made  navigable  at  a  cer- 
tain time,  their  powers  respecting  them  failed,  and  their  other 
powers  remained. 

Now,  we  cannot  presnme  that  any  of  these  powers  had  become 
▼oid  without  evidence.  The  objection  therefore,  that  Hunt's 
falls  were  not  passable  is  immaterial;  for  it  was  the  dntj  of  the 
proprietors  to  keep  Hunt's  falls  navigable.  Neither  of  the  ob- 
jections to  the  verdict  can  therefore  prevail. 

We  now  oome  to  the  motion  in  arrest  of  judgment,  which  has 
been  made  on  two  grounds.  The  first  is,  that  it  is  not  the  duty 
of  the  defendants  to  keep  the  canal  in  repair,  sufficient  for  the 
passage  of  zafts  and  boats  of  the  description  mentioned  in  the 
declaration.  This  ground  is  endeayored  to  be  maintained  on 
the  supposition  that  the  powers  granted  to  the  corporation  were 
a  privilege  which  might  be  waiyed  or  exercised  at  its  discretion. 
But  we  think  this  supposition  is  not  correct.  When  the  act  of 
incorporation  first  passed,  it  was  optional  with  the  proprietors 
whether  thej  would  or  would  not  take  the  benefit  of  it;  but 
after  they  hxid  made  their  election  bj  executing  the  powers 
granted  and  claiming  the  toll,  then  the  duties  imposed  by  the 
tenth  section,  to  make  the  canals,  etc.,  attached;  from  which 
they  cannot  be  discharged,  but  by  a  seizure  of  the  franchise  into 
the  hands  of  the  government,  or  by  a  repeal  of  the  act  with 
their  assent.  But  further  to  maintain  this  ground,  the  defend- 
ants have  aigued  that,  from  the  plaintiff's  own  showing,  it  is 
not  the  duty  of  the  corporation  to  keep  this  canal  in  repair.  By 
the  statutes  relating  to  this  subject,  if  the  corporation  did  not 
open  this  canal  in  seven  years  for  the  passage  of  rafts  and  boats, 
then  their  powers  as  to  this  canal  ceased.  Now,  the  plaintiff 
alleges,  say  the  defendants,  that  when  the  injury  complained  of 
happened,  which  was  more  than  seven  years  from  the  passing 
of  the  statutes,  the  proprietors  had  then,  and  for  a  long  time 
before,  neglected  to  open  and  dig  this  canal. 

If  we  were  obliged  to  adopt  the  construction  of  the  plaintiff's 
allegation,  on  which  the  defendants  insist,  the  objection  ought 
to  prevail.  But  attending  to  other  parts  of  the  declaration,  we 
find  it  averred  that  this  canal  belonged  to  the  proprietors,  and 
that  they,  unmindful  of  their  duty,  neglected  to  open  and  dig 
the  same  of  a  sufficient  depth,  and  permitted  it  to  remain  in  a 
decayed  state,  and  out  of  repair,  and  the  passage  to  become  and 
remain  choked  and  filled  up.  We  are  now  considering  the 
declaration  after  a  verdict;  and  the  fair  construction  of  this  alle^ 
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gation  is,  not  that  they  neyer  opened  and  dug  the  canal  saffi- 
oiently,  but  that  they  neglected  to  open  it  by  digging  and 
removing  the  collection  of  matters  which  choked  it  and  ob- 
structed the  passage.  We  are,  therefore,  satisfied  that  the 
motion  in  arrest  cannot  preyail  on  the  ground  we  have  been 
oonsidering. 

The  other  ground  is,  that  no  action  lies  against  a  corporation 
for  a  breach  of  its  duty,  by  any  person  specially  injured  by  the 
breach;  and  that  the  only  remedy  is  by  information  or  indict- 
ment. This  point  has  been  argued  by  defendant's  counsel  with 
much  ability;  and  has  had  all  the  attention  we  could  giro  it,  in 
the  short  time  the  constitution  of  this  court  has  allowed  us. 
The  argument,  when  compressed,  is  that  corporations  having 
only  a  legal,  and  not  a  natural  body,  no  capUUur  lies  against 
them;  that  in  all  actions  of  trespass  and  trespass  on  the  case, 
where  the  general  issue  is  not  guilty,  if  judgment  be  against  the 
defendant,  a  part  of  the  judgment  at  common  law  is  an  entiy  of 
a  capiatur;  that,  therefore,  no  such  actions  lie  against  a  cor- 
poration at  common  law;  and  the  statute,  taking  away  the 
necessity  of  the  entry  of  a  capiatur,  does  not  authorize  an  action 
which  did  not  lie  before. 

That  a  process  to  take  the  body  of  a  corporation  does  not  lie, 
is  certainly  true;  but  the  defendants  must  show  that  in  all  actions 
of  trespass  a  capiatur  against  the  defendant  may,  from  the 
nature  of  the  action,  be  entered.  In  21  Edw.  4,  7, 12,  27,  67, 
it  is  hclden  that  a  corporation  cannot  be  beaten,  nor  beat,  nor 
commit  treason  or  felony,  nor  be  imprisoned  for  a  disseisin  witl 
force,  nor  be  outlawed,  nor  a  capias  yn.  debt  be  awarded  against 
them.  These  principles  result  ttom  the  nature  of  an  aggregate 
corporation. 

But  the  defendants  have  relied  on  an  opinion  of  Thorp,  J.,  in 
22  Ass.  pi.  67.  He  there  says  that  trespass  does  not  lie  against 
a  corporation  aggregate  by  its  corporate  name,  for  a  capiat  and 
exigent  do  not  lie  against  it.  That  a  ccqpias  and  exigent  do  not 
,  lie  against  a  corporation  is  CTident;  but  that  no  action  of  tres- 
pass lies  is  questionable.  For  it  is  agreed  that  a  corporation 
may  be  fined  on  indictment,  and  the  fine  levied  by  distress;  and 
why  may  not  a  corporation  be  amerced,  and  the  amercement 
collected  in  the  same  manner?  This  has  led  us  to  look  into  the 
ancient  law  on  this  subject;  and  we  find  Thorp's  opinion  over- 
ruled, as  to  certain  trespasses.  In  31  Ass.  pi.  19,  a  corporation 
are  holden  answerable  in  assize,  as  a  disseisor  with  force.  In  8 
H.  6, 1, 14,  6,  an  aggregate  corporation  was  holden  answerable 
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in  irefipaas  for  disixaiiuiig  the  plaintLSTs  cattle,  until  be  paid  a 
toll  which  he  was  not  bound  to  pay.  Seyeral  other  cases  are 
mentioned  in  Th.  Dig.  lib.  4,  c.  13,  as  txespaas  against  a  cor- 
poration for  disturbing  the  plaintiff  in  the  profit  of  his  liberties; 
or  for  disturbing  him  in  holding  a  leet.  It  is,  therefore,  yeiy 
clear,  from  the  examination  of  the  old  books,  that  some  actions 
of  trespass  might,  at  common  law,  be  maintained  against 
aggregate  corporations.  And,  as  in  these  actions  no  capicUur 
could  be  entered,  the  omission  of  this  entiy  can  be  no  objection 
to  actions  of  trespass  on  the  case.  The  foundation  of  the 
defendants'  argument  seems  to  fail  them. 

Let  U8  now  leaTO  the  ancient  cases  and  resort  to  the  maxims 
of  the  common  law,  which  are  founded  in  good  sense  and  sub- 
stantial justice.  It  is  one  of  these  maxims,  that  a  man  specially 
injured  by  the  breach  of  duty  in  another,  shall  have  his  rem- 
edy  bj  action.  If  the  breach  of  duty  be  by  an  indiyiduali  there 
is  no  question;  and  why  should  a  cozporation,  receiving  its  cor- 
porate poweis  and  obliged  by  its  corporate  duties  with  its  own 
consent,  be  an  exception,  wheu  it  has,  or  must  be  supposed  to 
haTe,  an  equiyalent  for  its  oon^jBnt?  We  distinguish  between 
proper  a^^gate  corporations  and  the  inhabitants  of  any  dis- 
trict, who  are  by  statute  inrested  with  particular  powers  without 
their  consent.  These  are  in  the  books  sometimes  called  quari 
corporations.  Of  this  description  are  counties  and  hundreds, 
in  England;  and  counties,  towns,  etc.,  in  this  state.  Although 
quasi  corporations  are  liable  to  information  or  indictment,  for  a 
neglect  of  a  public  duty  imposed  on  them  by  law;  yet  it  is  set- 
tied  in  the  case  of  Buasel  y.  Inhdbiianta  of  the  County  of  Devon,  2 
T.  B.  667,  that  no  priyate  action  can  be  maintained  against 
them  for  a  breach  of  their  corporate  duty,  unless  such  action  be 
giyen  by  statute.  And  the  sound  reason  is,  that  having  no  cor- 
porate fund,  and  no  legal  means  of  obtaining  one,  each  cor- 
porator is  liable  to  satisfy  any  judgment  rendered  against  the 
corporation.  This  burden  the  common  law  will  not  impose  but 
in  cases  where  the  statute  is  an  authority,  to  which  every  man 
must  be  considered  as  assenting.  But  in  regular  corporations, 
whidi  have  or  are  supposed  to  have  a  corporate  fund,  this  rea- 
son does  not  apply.  Among  the  modem  cases,  there  is  one 
which  seems  in  its  principles  to  apply  directly  to  the  case  before 
us.  It  is  the  case  of  The  Mayor  of  Lynn  v.  Turner,  Cowp.  86, 
Tomer  sued  the  corporation  of  Lynn  Begis  for  not  repairing 
and  cleansing  a  certain  creek,  in  which  the  tide  ebbed  and 
flowed,  as  from  time  immemorial  they  had  been  used,  by  which 
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he  lost  the  use  of  his  nayigation.  The  declaration  contained  a 
number  of  counts,  in  one  of  which  the  special  damage  alleged 
was  that  the  plaintiff  was  obliged  to  cany  his  com  round  about. 
At  the  common  pleas,  judgment  on  nU  dicU  was  rendered  on  all 
the  counts.  For  the  plaintiff  in  error  it  was  argued  that  the 
creek,  as  described,  was  a  highway;  and  as  in  one  of  the  counts 
no  special  damage  was  alleged,  the  action  did  not  lie.  But 
Lord  Mansfield  and  the  court  said  that  a  creek  in  which  the  tide 
ebbed  and  flowed  was  not  necessarily  a  highway;  that  the  cor- 
poration were  bound  by  prescription,  and  it  might  be  the  yeiy 
condition  or  terms  of  their  charter.  And  the  judgment  was 
affirmed.  By  this  decision  it  is  settled  that  case  will  lie  against 
a  corporation  for  neglecfc  of  a  corporate  duty,  by  which  the 
plaintiff  suffers.  How  far  a  special  damage  must  be  alleged  we 
need  not  now  decide. 

For  the  proprietors,  in  support  of  their  motion,  a  reference 
was  made  to  the  scTcral  statutes  creating  our  turnpike  corpora- 
tions, in  which  an  action  is  given  to  any  person  specially  injured 
by  a  neglect  in  repairing  the  road.  This  provision  was  cumu- 
lative, and  introduced  ex  inqjori  cauiela  by  the  framers  of  the 
bills,  and  is  no  objection  to  our  present  construction  of  the  law. 

There  appears  to  us,  upon  the  whole,  no  sufficient  ground  to 
stay  judgment;  and,  as  the  exceptions  to  the  verdict  cannot 
prevail,  the  plaintiff  must  have  judgment. 

Judgment  on  the  verdict. 

There  ii  no  longer  a  donbt  that  private  corpoiaiionB,  in  the  same  w*Mtiwi> 
aa  an  individual,  are  liaUe  for  their  torts  at  the  gait  of  any  one  aiiffering 
damage  thereby.  The  deoiaion  in  this  ease  has  been  aabaeqnentiy  referred  to 
aa  settling  the  law  on  thia  aubject,  and  for  thia  reason  it  oocapiea  a  promi- 
nent place  in  the  law  of  corporations.  See  Angell  &  Amea  on  Corpoxation8i 
aeotions  83,  311,  383,  629,  772,  773.  At  section  383,  it  is  there  stated,  "An 
action  on  the  case  will  lie  against  a  corporation  for  a  neglect  of  a  ooiporate 
duty,  as  for  not  repairing  a  creek  which  they  were  boond  to  repair.  So  in  an 
action  against  the  Snsquehannah  Turnpike  Co.,  for  the  valne  of  a  hone  killed 
by  a  bridge  on  the  road,  it  waa  held  that  the  defendanta  were  liable  in  an 
action  on  the  caae,  aa  they  had  not  uaed  ordinary  care  and  diligence  in  the 
oonatmction  of  their  bridgea:  6  Johna.  90.  So  alao  an  action  waa  tnamtfa^i^ 
in  Maaaaohnaetta  against  a  canal  company,  for  damage  aofbred  by  the  plaintiff 
in  oonaeqaence  of  the  locka  not  being  kept  in  repair.  So  alao  in  Penn^pi- 
vania,  in  an  action  of  treapaaa  on  the  caae  for  atopping  a  water-oomae,  where 
the  defendanta  were  incorporated  aa  a  turnpike  company,  and  who  canaed 
the  water  of  a  rivnlet  to  overflow  the  plainti£f'a  tanyard;  it  waa  held  that  tlia 
action  would  lie,  and  that  the  defendanta  were  guilty  of  a  wrong.  In  this 
caae  it  waa  atrongly  objected  that  a  corporation  could  not  be  guilty  of  a  tort; 
but  Tilghman,  C.  J.,  aaid  that  thia  doctrine  waa  fallacioua  in  principle  and 
miachievona  in  ita  conaequencea."    The  caae  here  referred  to  ia  ChabMU  ffUl 
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T,  Co,  ▼.  RttUer,  4  8eig;  &  IL  6;  where  a  Teiy  thoroiigh  exunmation  is  giveD 
to  the  caaeo,  and  the  anthority  of  the  principal  case  is  recognized.  See 
fother  on  this  pomt»  upholding  the  aame  doctrine:  Thayer  ▼.  Bottton,  19  Pick. 
516;  Tarbcnmgh  v.  B<snk  qf  Bnglamd^  16  East^  6;  SmiUi  v.  Birmingham  Oaa 
Co.,  1  Ad.  &  £L  526. 

TjABniTTT  ov  CiTiBSy  Towii8»  XTa — ^A  better  examination  of  this  question 
cannot  be  found  than  in  a  late  decision  of  Chief  Justice  Gray,  in  Hill  v. 
Bo9Um^  122  Mass.  344^  where  the  authoritiee  are  exhaustively  exandned,  and 
the  principal  caae  considered.  In  this  case  it  was  held  that  a  child  attendmg 
a  puUie  school  in  a  school-house  provided  by  a  city,  under  the  duty  imposed 
upon  it  by  general  laws,  cannot  maintain  an  action  against  the  dty  for  an 
injury  suffered  by  reason  of  the  unsafe  condition  of  a  stair-case  in  the  school- 
house  over  which  he  was  passing.  After  an  examination  of  many  English  cases 
and  preoedentB,  he  proceeds:  "In  a  case  in  this  court»  in  1810,  in  which  an 
setioa  was  inAintained  against  a  corporation  chartered  to  maintain  a  canal, 
and  to  take  tolls  thereon,  for  suffering  its  canal  to  be  out  of  repair,  whereby 
the  plaintiff's  raft  stuck  fast  and  was  injured.  Parsons,  C.  J.,  said  tha^ 
although  quaH  corporationa,  such  as  oonnties  and  hundreds  in  England,  and 
eoonties  and  towns  in  this  state,  were  liable  to  information  or  indictment  for 
a  neglect  of  a  public  duty  imposed  on  them  by  law;  yet,  it  was  settled  in  the 
ease  of  Busa^U  v.  Mm  qf  J>ewm,  2  T.  B.  667,  that  no  private  action  could  be 
maintained  against  them  for  a  breach  of  their  corporate  duty,  unless  such 
action  was  gjven  by  statute:  BiddU  v.  Proprietors,  7  Mass.  169.  Two  years 
later,  the  question  was  directly  presented  for  judgment  in  an  action  at  com- 
mon-law against  a  town,  for  a  personal  injury,  caused  by  a  defect  in  a  high- 
way, of  which  the  town  had  not  had  the  notice  required  to  charge  it  under 
the  statute.  It  was  argued  for  the  plaintiff  that  none  of  the  objections  which 
prevailed  in  BtMell  v.  Men  of  Devon  applied,  because  here  the  town  was  a 
eocporation  created  by  statute,  capable  of  suing  and  being  sued,  was  bound 
by  statute  to  keep  the  public  hig^wi^  in  repair,  was  called  upon  to  snswer 
only  for  its  own  de^ult^  and  had  a  treasury  out  of  which  judgments  recovered 
sgidnst  it  might  be  satisfied;  and  that  the  objection  that  a  multiplicity  of 
actians  would  be  the  consequence  of  levying  Ihe  execution  on  one  or  more 
inhahitantB  of  the  town,  could  have  no  effect^  because  it  would  equally  apply 
to  every  action  against  a  town  or  parish,  and  yet  such  actions  were  every  day 
bran^t  and  supported.  But  the  court  arrested  judgment,  saying,  'It  is  well 
settled  that  the  common  law  gives  no  such  action.  Corporations  created  for 
their  own  benefit  stand  on  the  same  ground,  in  this  respect,  as  individuals. 
But  quari  corporations,  created  by  the  legislature  for  purposes  of  pubHo 
policy,  are  subject,  by  the  common  law,  to  an  indictment  for  the  neglect  of 
dntiaa  enjoined  on  tiiem;  but  are  not  liable  to  an  action  for  such  neglect, 
ulaBB  the  aotion  be  given  by  some  statute:' "  Mower  v.  LeieeeUr,  9  Mass.  247» 
250. 

"Those  eases  have  ever  sinoe  been  considered  as  having  established  in  this 
eoomiottwealth,  the  general  doctrine  that  a  private  action  cannot  be  main- 
tained against  a  town  or  other  quasi  eorporation,  for  a  neglect  of  corporate 
daty,  unless  such  action  is  given  by  statute:  White  v.  PhilUpston,  10  Mete 
108;  Sav^er  v.  NorO^/ield,  7  Cush.  490:  Bigelaw  v.  Sandolph,  14  Gray,  64U 
And  they  have  been  approved  and  followed  throughout  New  England:  Adams' 
T.  Wicassei  Bank,  I  GreenL  861;  Beed  v.  Beifast,  20  Me.  246;  Famum  v. 
Concord,  2  K.  H.  892;  Eastman  v.  Meredith,  36  Id.  284;  Hyde  v.  Jamaiea^ 
27  Vt.  443;  StaU  v.  Buriington,  86  Id.  621;  Chidsey  v.  Canton,  17  Conn.  476; 
Taylor  v.  Peeiham,  8  B.  L  349." 
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The  ophiion  farther  cites  the  f ollowizig  decisions  oonfoxming  to  the  same 
general  doctrine :  BarHett  y.  Orozier,  17  Johns.  439 ;  Freeholders  qf  Svtnex  ▼. 
Strader^  3  Harrison,  108;  lAvermore  v.  Freeholders^  5  Datoher,  246,  and  2 
Vroom,  507 ;  ComnUseioners  v.  AfarUn,  4  Mich.  557 ;  W7iUe  v.  Band,  58  HL 
297;  Bussell  v.  Steuhen,  57  Id.  35;  Hamilton  Commissioners  v.  Mighels,  7 
Ohio  St.  109.  An  illustration  of  a  limitation  of  this  exemption,  appears  in  the 
case  of  OUverY,  Worcester ^  102  Mass.  499,  where  Gray,  0.  J.,  after  adverting  to 
the  general  rale,  says :  *'  Bat  this  rale  does  not  exempt  towns  and  cities  from 
the  liability  to  which  other  corporations  are  subject^  for  negligence  in  manag- 
ing or  dealing  with  property  or  rights  held  by  them  for  their  own  advantage 
or  emolument.  Thus  where  a  special  charter,  accepted  by  a  city  or  town,  or 
grr.nted  at  its  request,  requires  it  to  construct  pabUc  works,  and  enables  it  to 
assess  the  expense  thereof  on  those  immediately  benefited  thereby,  or  to 
derive  benefit  in  its  own  corporate  capacity  from  the  use  thereof  by  wsy 
of  tolls  or  otherwise,  the  city  or  town  is  liable  as  any  other  corporation  woald 
be,  for  any  injury  done  to  any  person  in  the  negligent  exercise  of  the  powers 
so  conferred :  Henley  v.  Lyme^  5  Bing.  91;  S.  G.  3  B.  &  Ad.  77 ;  1  Soott^  29; 
2  a.  &  Fin.  331;  8  BUgh.  N.  8.  690;  WeHY.  Broekpart,  16 N.  T.  161,  note; 
WiglOmanY.  WcMngUm,  1  Black.  39;  Nebraska  City  v.  CampbeU,  2  Id.  690; 
Perley,  G.  J.,  in  JSaHman  v.  Meredith,  36  N.  H.  289,  294;  Metcalf,  J.,  m 
Bigelow  v.  Randolph,  14  Gray,  543;  ChUdy.  Boston,  4  Allen,  41,  51." 

Dillon  on  Municipal  Gorporations,  vol.  2,  sec.  761,  thus  lays  down  the  gen- 
eral doctrine:  ' '  In  considering  the  subject  of  the  implied  liaUlity  of  municipal 
corporations  to  civil  actions,  for  misconduct  or  neglect  on  their  part»  or  on  tiie 
part  of  their  officers,  in  respect  to  corpcurate  duties,  resulting  in  injuries  to  in- 
dividuals, it  is  essential,  under  the  aathorities,  to  bear  in  mind  the  distinction 
pointed  out  in  a  former  chapter,  and  to  be  noticed  again  hereafter,  between 
municipal  corporations  proper,  such  as  towns  and  cities  specially  chartered  or 
voluntarily  organizing  under  general  acts,  and  involuntary  ^piaH  corporations, 
such  as  townships*  school  districts  and  counties  (as  these  several  ozganimtionfl 
exist  in  most  of  the  states),  including  therein  for  this  purpose,  the  peculiar 
organization  before  referred  to,  known  as  the  New  England  town.  The  dedsiom 
of  the  courts  in  this  country  are  almost  uniform  in  holding  the  former  class  of 
corporations  to  a  much  more  extended  liability  than  the  latter,  even  where 
the  latter  are  invested  with  corporate  capacity,  and  with  the  power  of  taxa- 
tion; but  respecting  the  grounds  for  this  difference,  there  is  considerable 
diversity  of  opinion.  The  principle  involved  lies  at  the  basis  of  a  large  class 
of  actions  against  municipal  corporations,  and  it  is  desirable  briefly  to  examine 
it  in  the  light  of  the  adjudications  which  have  established  it.  It  may  in  the 
first  place  be  remarked,  that  it  is  a  general  principle  of  law  founded  in  reason, 
that  where  one  suffers  an  injury  by  the  neglect  of  any  duty  owing  to  him 
which  rests  upon  another,  the  person  injured  has  his  action.  This  doctrine 
applies  not  only  to  individuals,  but  to  private  corporations  aggregate,  and  it 
obliges  such  corporations  to  respond  in  a  private  action,  though  such  action 
be  not  expressly  given  by  statute,  for  the  damages  which  another  may  suffor 
by  reason  of  neglect  or  default  to  perform  any  corporate  duty."  In  support 
of  this,  reference  is  made  to  the  principal  case,  and  to  the  luminous  opinion  of 
Parsons,  G.  J. 

In  reference  to  municipal  corporations  the  same  author,  section  764^  statsa: 
"But  as  respects  municipal  corporations  proper,  whether  specially  chartered 
or  voluntarily  organizing  under  general  acts,  of  the  character  before  alluded 
to,  it  is,  we  think,  universally  considered,  even  in  the  absence  of  a  statute 
giving  the  action,  that  they  are  liable  for  acts  of  nusfeasanoe  positively  in- 
jurious to  individuals,  done  by  their  authorized  agents  or  offioers  in  the 
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of  the  perf armanoe  of  coiporate  powers  constitiitioDAlly  eonfetred,  or  in  tho 
ezMQtion  of  oorponte  dntioB;  and  it  is  the  almost  but  not  qnite  vnifonn  doo- 
trina  of  the  conrta  that  they  are  also  liable  where  thb  wrong  resolting  in  an 
injoxy  to  otken  oonsmts  iti  a  mere  negitet  or  omission  to  perform  an  absolute 
and  perfect  (aa  distinguished  £rom  a  discretLonairy  qufui,  judicial  or  imperfect) 
ootp(»ate  duty,  owing  by  the  corporation  to  the  plaintiff,  or  in  the  perform- 
ance of  which  he  is  specially  interested."  See,  as  confirming  the  doctrine 
here  laid  down:  Chrhamy.  Trustees,  59  K.  Y.  660;  IfadBtmtZKm  T.  ifayor,  63 
Id.  160;  WendeU  r.  Jtfiq^or  qf  Troy,  4  Eeyes,  261. 


Barrett  v.  Rogers. 

(7  Kam.  297.1 

Bm,  ov  liABnro — Eitsct. — ^A  bin  of  lading  is  prbma  fijutms  eridenoe  of  this 
fai^^ieat  nature,  but  it  is  not  conclusive  in  all  cases  as  to  the  condition  of 
goods  shipped  in  packages. 

AonoH  on  the  case.  It  appeared  tmdet  the  general  issae 
that  the  correspondents  of  the  plaintiffs  in  Liverpool  shipped 
on  board  the  brig  of  which  the  defendant  was  master,  three 
eases  of  Telvets,  for  which  he  signed  bills  of  lading  in  the 
eommou  form,  promising  to  deliver  the  goods  to  the  plaintiffs 
in  good  order,  the  danger  of  the  seas  excepted.  The  brig 
azrived  at  Boston  after  a  passage  of  three  months,  and  the 
merchandise  delivered.  On  the  part  of  the  plaintiffs  it  was  in 
evidence  that  the  hoops  of  the  cases  were  rusty,  the  cases 
water-lined,  and  the  goods  found  to  be  wet  and  filled  with 
partdcles  of  ^It,  but  not  rotten;  and  several  persons  swore 
that,  in  their  opinion,  they  would  have  been  rotten  had  they 
been  wet,  as  when  opened,  as  many  as  twenty  days.  On  the 
other  hand,  the  defendant  proved  that  the  goods  were  stowed 
among  crates  of  ware,  well  dunnaged  and  perfectly  secure  from 
salt-water;  and  some  witnesses  testified  that  the  goods  were 
delivered  in  perfectly  good  order,  without  any  marks  of  dam- 
age upon  them.  The  judge,  on  submitting  the  case  to  the 
jury,  remarked  that  the  bill  of  lading  was  not  conclusive  evi- 
dence that  the  goods  were  in  good  order  within  the  cases  when 
received  on  board  the  vessel. 

The  jury  found  for  the  defendant;  at  a  former  term  a  similar 
verdict  had  also  been  returned^  and  now  a  motion  for  a  new 
trial  was  made  for  misdirection  to  the  jury. 

Sel/ridge,  for  the  plaintiffs^  contended  that  the  bill  of  lading 
was  conclusive:  Abbott  on  Shipping,  216;  Smith  v.  Shepherd,. 
Id.  250. 
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Jackson,  contra. 

By  Court,  Sbdowkk,  J.  No  olqeotion  is  made  to  the  verdict 
of  the  jury;  and  the  only  question  presented  by  the  report  be- 
fore us,  or  by  the  counsel  for  the  plaintifb,  is  upon  the  direc- 
tion of  the  judge  that  a  bill  of  lading,  in  a  case  circumstanced 
as  this  is,  acknowledging  that  the  goods  to  be  transported  are 
in  good  order,  is  not  conclusiye  evidence  against  the  party  eze- 
cutang  it,  and  charged  with  their  not  being  in  good  order,  but 
damaged,  at  the  time  of  their  delivery,  although  he  cannot 
show  that  the  damage  received  is  within  the  exception  contained 
in  the  bill  itself.  That  a  bill  of  lading  is  an  instrument  of  a 
nature  to  command  great  regard,  and  imposing  a  proportional 
obligation  upon  those  who  are  bound  for  the  execution  of  the 
responsibility  which  it  assumes,  there  can  be  no  doubt;  but 
this  responsibility  must  have  reasonable  limits,  which  must  be 
determined  by  the  nature  of  the  subj^t-matter.  If  the  prop- 
erty to  be  transported,  and  which  was  declared  to  be  ''in  good 
order,"  was  in  all  parts  open  to  inspection,  and  no  fraud  or 
imposition  was  practiced,  it  might  not  be  unreasonable  to  say 
that  no  evidence  should  be  admitted  to  prove  that  it  was  not  in 
good  order.  But  in  this  case  the  property  was  velvets  in  cases, 
which  were  not  open  to  inspection,  and  could  not  be  rendered 
visible  without  opening  the  cases  and  unfolding  the  goods, 
which,  it  is  believed,  is  never  done.  The  exterior  only  was 
visible,  and  neither  the  interior,  its  quality  nor  condition  could 
be  known  to  the  master  who  signed  the  bill  of  lading,  but  from 
the  representation  of  the  shipper.  That  the  bill  of  lading  ia 
prima  facie  evidence,  and  of  the  highest  nature,  there  can  be 
no  doubt;  but  that  it  cannot  be  conclusive  in  all  cases,  and 
among  others  in  such  case  as  the  one  before  us,  is  equalty 
clear. 

The  ground  of  the  result  to  which  the  jury  came  may  not  be 
very  intelligible;  but  as  two  juries  have  concurred  in  it,  we 
think  on  that  account  that  the  verdict  ought  not  to 
and  more  especially  as  no  objection  in  made  to  it  aa 
against  evidence. 

Judgment  on  the  verdict. 

Pabsohs,  0.  J.,  absent. 
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Kelley  V.  Munson. 

[7]lAH.tl9.] 

fiiUi  BT  Faciok. — ^A  Bale  by  a  factor  creates  a  contmet  between  the  owner 
and  the  bayer,  and  if  on  credit^  the  buyer  may  not  pay  the  &ctor  after 
notice  from  the  owner,  except  where  the  factor  seUa  in  his  own  name, 
and  is  responsible  to  the  owner  for  the  price,  whether  collected  or  not; 
or  where  he  sells  to  his  own  creditor,  there  being  mntoal  dealingw  be- 
tween them. 

AflsUMPBiT  to  recover  the  proceeds  of  eighteen  hogsheads  of 
molasses,  alleged  to  have  been  shipped  by  the  plaintijOT  at  St 
'Scents,  and  consigned  to  the  defendant  for  sale.  There  was 
also  a  connt  for  one  thousand  dollars  had  and  received,  etc. 
It  appeared  that  in  November,  1807,  one  Williams  was  at  Wil- 
mington, where  the  plaintiff  resides,  as  master  of  a  schooner 
belonging  to  one  Wallis;  and  that  the  plaintiff  put  on  board  a 
quantity  of  lumber  to  be  carried  to  Barbadoes,  and  delivered  to 
his  consignee.  The  vessel  did  not  arrive  at  Barbadoes,  but 
was  driven  by  contrary  winds  into  St.  Vincents,  as  stated  by 
Williams,  the  master.  From  the  deposition  of  Williams,  it 
appeared  that  he  sold  the  lumber  at  St.  Vincents  to  one  Dun- 
ham, on  plaintiff's  account,  for  about  two  thousand  dollars, 
the  proceeds  of  which  Williams  ordered  to  be  shipped  to 
Boston  to  the  care  of  the  defendant,  to  whom  he  gave  orders 
to  sell  the  same,  and  remit  the  money  to  him,  that  he  might 
settle  with  the  plaintiff,  the  freight  haying  been  paid  to  Wil- 
liams at  St.  Vincents;  that  in  consequence  of  these  orders,  de- 
ponent had  good  reason  to  believe  that  two  shipments  had 
been  made  to  the  care  of  the  defendant,  in  all  about  thirty-five 
hogsheads  of  molasses,  all  of  which  was  the  property  of  the 
plaintiff,  as  remittance  in  payment  for  the  lumber.  Evidence 
was  introduced  to  show  that  the  shipment  of  the  molasses  was 
made  in  Williams'  name,  and  the  invoice  and  bill  of  lading  ex- 
pressed to  be  at  his  risk,  and  for  his  account. 

The  judge  .charged  the  jury  that  if  they  believed  that  the 
molasses  shipped  by  Dunham  to  Munson  was  purchased  with 
the  proceeds  of  the  plaintiff's  lumber,  then  it  came  to  Munson 
as  tiie  agent  or  factor  of  the  plaintiff,  through  the  medium  of 
Dunham  and  WiUiams,  and  that  the  plaintiff  was  entitle^  to  it, 
notwithstanding  Williams  shipped  it  at  his  own  risk  and 
account;  that  Munson  might,  before  notice,  have  safely  paid  it 
over  to  WiUiams,  but  as  the  money  was  still  in  Munson's  hands, 
if  they  believed  Williams'  deposition,  the  property  of  the  plaint- 
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iff  was  clearly  proyed.    Yerdict  for  the  plaintiff^  Bobjeot  to  the 
opinion  of  this  oonirt. 

Self  ridge  and  WhiHng,  for  the  plaintifll 

Jackson,  for  the  defendant. 

By  Court,  Sbwall,  J.  Was  the  direction  giTen  to  the  jmy,  aft 
the  trial,  correct  in  point  of  law  upon  the  evidence  ?  is  the  que»« 
tion  to  be  conaidered. 

Upon  the  supposition  relied  on  for  the  defendant,  that  Will- 
iams  conducted  fraudulently  and  tortiously  in  going  to  SL 
Vincents,  in  selling  the  plaintiff's  cargo  there,  and  in  directing 
the  proceeds  remitted  to  Boston  in  his  own  name;  and,  in  short, 
that  in  the  transaction  proved,  independently  of  Williams'  own 
testimony,  he  was  not  the  agent  therein  of  the  plaintiff,  either 
by  contract  or  by  necessity;  yet  as  he  had  been  made  to  some 
purposes  the  agent  of  the  plaintiff,  and  the  subject  of  the 
demand  now  in  question  is  ascertained  to  be  the  proceeds  of  the 
plaintiff's  cargo,  sold  at  St.  Vincents,  we  see  no  just  reason  for 
considering  the  property  in  the  hands  of  the  defendant,  the  pro- 
ceeds of  a  payment  for  that  cargo,  as  acquired  to  Williams  by  a 
breach  of  trust  and  a  fraudulent  course  of  conduct.  Dunham 
and  Munson,  the  intermediate  agents  of  Williams,  so  far  as 
they  had  proceeded  under  his  directions,  or,  if  that  had  hap- 
pened, had  given  any  credit  to  Williams  upon  the  score  of  this 
property,  without  notice  of  the  claims  of  the  present  plaintiff, 
would  have  been  considered  as  indemnified  by  the  color  of  right 
in  Williams,  while  possessing  and  disposing  of  it  in  the  naual 
course  of  business. 

But  between  Williams  and  the  present  plaintiff  (and  as  a 
question  of  property  it  is  altgether  between  them),  it  would  bo 
unjust,  and  it  is  not  required  by  any  general  principles  impor- 
tant to  mercantile  credit  and  confidence,  that  the  fraud  of  Will- 
iams, according  to  the  present  supposition,  should  be  allowed 
a  further  success  to  his  own  emolument.  Nor  would  an  acqui- 
sition, effected  in  the  manner  supposed,  be  rendered  more  just 
or  legal  by  an  appropriation  of  it  to  the  general  creditors  of  the 
guilty  party,  or  to  discharge  any  debt  of  his,  where  the  credit 
had  not  been  obtained  by  his  possession  and  apparent  owner- 
ship of  the  property  in  question.  It  is  true  that  Williams,  sup- 
posing his  conduct  fraudulent  and  tortious,  incurred  him- 
self every  risk  attached  to  the  sale  at  St.  Vincents,  and  the 
remittance  to  the  defendant;  but  the  transaction  being  without 
the  plaintiff's  consent,  and,  by  the  supposition,  without  any 
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aathority  from  him,  this  circumstance  of  WiUiamB'  risk  will  not 
operate  to  deprive  the  plaintiff  of  his  right  against  his  trustee. 
For  the  sake  of  a  remedy,  where  property  has  been  wrongfully 
embesKled  bj  an  agent,  or  obtained  and  disposed  of  by  a  per- 
son acting  without  title,  or  under  a  void  authority,  the  party 
injured  may  dispense  with  the  wrong,  may  waive  the  tort,  as  it 
is  expressed,  may  adopt  the  agency,  becoming,  in  that  case,  lia- 
ble to  aU  the  consequences  of  adopting  it,  may  suppose  the 
tiansaction  to  have  been  for  his  account  and  to  his  use,  and 
then  those  who  hold,  or  are  indebted  for  the  proceeds,  hold  for 
the  account  of  the  right  owner  as  a  principal,  and  are  indebted 
to  him:  Laminey,  DorreU,  2  L.Baym.  1216:  2  Lev.  246;  Bull. 
N.  P.  133. 

Upon  the  other  supposition,  made  and  depending  wholly  upon 
the  credit  to  be  given  to  Williams'  testimony,  contradictory  as 
it  is,  in  some  respects,  to  the  presumptive  evidence  arising  &om 
the  dreumstances  of  his  conduct,  that  he  acted  by  necessity, 
with  fair  intentions  and  for  the  interest  of  his  employer,  in  sell- 
ing at  St.  Yincents,  then  the  transaction  has  been  throughout 
for  the  account  and  at  the  risk  of  the  plaintiff,  independently  of 
Us  consent,  and  notwithstanding  Williams  used  his  own  name, 
and  was  not,  in  every  disposition  of  the  plaintiff's  cargo,  or  the 
proceeds  of  it,  careful  to  distinguish  and  to  give  notice  who  was 
the  general  owner,  and  that  he  himself  was  but  a  factor  for  an- 
other.   The  general  rule  is,  that  a  factor's  sale  creates  a  con* 
tract  between  the  owner  and  the  buyer;  and  where,  a  factor  hav- 
ing sold  upon  credit,  the  owner  or  principal  gives  notice  of  his 
interest  and  claim  to  the  buyer  before  payment,  and  requires 
him  not  to  pay  the  factor,  the  buyer  will  not  be  justified  in  after* 
wards  paying  the  factor.    And  this  rule  applies  whether  the 
factor  has  or  has  not  named  his  principal  at  the  time  of  the  sale: 
Bull,  N.  P.  180.    There  are  exceptions  to  this  rule,  as  where 
the  factor  sells  in  his  own  name,  being  himself  responsible  for 
the  price  of  the  goods  sold,  whether  collected  or  not;  or  where 
he  sells  them  to  his  own  creditor,  where  there  are  mutual  deal- 
ings.   The  principal  cannot,  in  those  cases,  interfere  to  the 
prejudice  of  the  party  dealing  with  the  factor,  without  any 
knowledge  of  his  agency;  and  only  the  balance,  if  any  be  due 
to  the  factor,  may  be  reclaimed  by  the  princii>al. 

These  exceptions  are  not  applicable  to  the  case  at  bar,  or 
rather  confirm  the  application  of  the  general  rule,  for  Williams 
never  was  personally  responsible,  unless  he  became  so  by  his 
own  wrong.    This  his  principal  may  dispense  with  if  he  pleases. 

Am.  Dbo.  Vol.  V.— 4 
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and  the  intennediate  agents  bare  indemnified  themeelTea,  or 
not  liable  to  any  loss  hj  this  decision. 

Upon  the  whole,  it  is  the  opinion  of  the  conrty  that  the  direc- 
tion upon  the  evidence  given  at  the  trial  was  correct,  and  that 
judgment  be  entered  according  to  the  verdict. 


Clark  v.  United  F.  and  M.  Insuranox  Go. 

(T]lAH.a6C] 

DiviATioH. — ^A  Ti^yage  was  inmred  to  either  or  both  of  two  poiti;  the 
ter  elected  to  go  to  the  fint-meatioDed  port^  bat  was  prermted  hj 
poraiy  oanees  inmred  against^  It  waa  held  to  be  no  deviation  when  he 
pat  into  a  third  port  to  gain  infonnation  aa  to  which  of  the  two  porta  he 
had  better  go. 

Taluxd  Pouot,  in  Cass  ov  Pabtial  LoaBL^In  the  adjoatment  of  partial 
loaaea  in  caaea  of  general  avwage^  valued  polioea  are  to  be  treated  like 
open  polidea. 

IiaBiUTT  ov  Inbubbb  dt  QonouL  Avxaaos.— In  caaea  of  a  loaa  adjnatod 
by  average  and  contiibation  apon  the  reepective  interaata  of  the  parties 
the  inaoren  are  liable  in  the  proportion  which  the  earn  anderwritten  by 
them  beam  to  the  aotaal  value  of  the  property  when  ioaared,  bat  not  for 
aoy  contribntion  calonlated  apon  the  increaeed  value  and  profita  of  the 
property  inaared,  which  may  have  been  eatimated  at  the  time  of  the  ad* 
jaatment  of  the  average. 

AonoN  on  a  poficy  of  insorance  on  the  ship  Olive  Braneh 
and  cargo  on  a  voyage  "  from  Eennebonk  to  Oork  or  Liverpool^ 
either  or  both,  and  at  and  from  thence  to  her  port  of  discharge 
in  the  United  States."  The  facts  agreed  upon  were:  While  on 
the  voyage  insured  in  St.  George's  channel,  the  weather  being 
thick  and  ioggy,  no  land  was  discovered  until  the  ship  had,  in 
consequence  of  the  fog  and  contrary  to  the  intentions  of  the 
master,  passed  Cork,  and  had  gone  so  far  up  the  channel  that 
it  vras  impracticable  to  beat  back  to  that  port,  the  wind  being 
against  them  and  the  yessel  crank  and  leaky.  It  was  necessary 
to  bear  away,  either  for  Dublin  or  Liverpool,  these  being  the 
nearest  ports  to  leeward.  Dublin  being  nearer  than  Liverpool 
to  Cork,  and  it  being  easier  to  return  to  Cork  from  Dublin,  the 
master  bore  away  for  Dublin,  thinking,  also,  that  he  might 
there  inform  himself  as  to  the  state  of  the  markets  in  Oork  and 
Liverpool.  While  proceeding  thither  the  vessel  stranded,  and 
a  loss  incurred  in  repairing  the  damage  and  paying  salvage. 
The  defendants  pleaded  deviation. 

E.  Whiiman^  for  the  defendants,  contended  that  the  deviation 
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W18  not  neoesBaty;  and  that  if  it  was,  it  was  greater  than  tba 
decree  of  neoeesity  would  justify. 

M^kn  and  Emery,  for  the  plaintifb. 

Bj  CouBT.  This  was  clearly  a  departure  from  necessity.  If 
the  ship  had  been  bound  under  the  policy  to  have  gone  first  for 
Cork,  or  if  an  election  was  left  to  the  assured,  and  the  master 
bad  before  the  departure  made  his  election  to  go  first  to  that 
port,  and  had  been  prevented,  as  here,  by  causes  insured  against* 
be  had  a  right,  within  the  policy,  to  bear  away  to  Dublin,  to 
obtain  information  as  to  the  state  of  the  markets  at  Cork  and 
LiTerpool,  and  from  thence  to  go  to  either  at  his  choice,  as  his 
information  and  judgment  should  lead  him.  The  plaintiff  has 
maintained  his  action,  and  is  entitled  to  judgment. 

The  question  of  the  amount  of  damages  to  which  the  plaintiff 
was  entitled,  was  then  submitted  to  the  court  without  argument, 
upon  an  agreed  statement  which  appears  from  the  opinion. 

By  Court,  Sswaix,  J.    The  plaintiff,   owner  and  interested 
one  quarter  part  in  the  ship  Oliye  Branch  and  ber  cargo,  was 
insored  thereon  the  sum  of  two  thousand  dollars,  viz.,  fifteen 
hundred  dollars  on  the  ship  and  five  hundred  dollars  on  the 
estgo,  in  a  policy  underwritten  by  the  defendants,  in  which  the 
ship  is  valued  at  six  thousand  dollars.     The  voyage  insured  be* 
ing   from    Kennebunk  to  Cork  or  Liverpool,   the  ship  was 
stnnded  in  the  course  of  it,  according  to  the  former  state  of 
faets  and  the  decision  thereon,  and  having  been  relieved  from 
the  disaster  at  some  expense  and  loss,  she  arrived  afterwards 
with  her  eaxgo  at  Dublin,  in  Ireland.    It  has  been  agreed  by 
tlie  parties  that  the  expenses  and  damages  incurred  by  the  dis- 
aster, computed  at  the  sum  of  four  thousand  nine  hundred  and 
twenty-four  dollars,  shall  be  adjusted  as  a  general  average  upon 
the  ship,  cargo,  freight  and  a  deck  load,  to  be  included  on  ac- 
oonni  of  some  peculiar  circumstances  in  the  estimate  of  the  loss 
and  In  the  contribution.     The  parties  also  agree  that  in  this 
adjustment,  the  value  of  the  property  as  at  Dublin  shall  be 
taken,  and  that  the  ship  was  there  worth  eight  thousand  dollars, 
the  cargo  five  thousand  five  hundred  and  ten  dollars,  the  freight 
one  thousand  and  ninety-four  dollars,  and  the  deck-load  three 
hundred  and  thirty-two  dollars;  and  it  is  considered  by  the  parties 
that  each  particular  is  assessed  at  this  valuation;  and  that  there 
has  been  sustained  and  paid  thereon  a  loss  and  contribution  of 
twenty-eight  and  three  fourths  per  cent.    They  further  agree 
that  the  value  of  the  cargo  as  shipped  and  at  the  coDimence- 
ment  of  the  risk  was  two  thousand  dollars. 
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Upon  fhis  statement  the  conrt  are  to  determine  what  sum  for 
the  loss  demanded  is  recoverable  upon  this  policy;  whether  the 
whole  sum,  supposed  to  be  assessed  upon  the  plaintiff  and  paid 
by  him  upon  his  quarter  part  of  the  ship  and  cargo,  or  only  the 
same  rate  of  loss  upon  the  sum  insured,  which  was  paid  upon 
the  supposed  valuation  at  Dublin.  The  plaintiff  contends  that 
his  whole  interest  is  to  be  considered  as  insured  and  ooyered 
by  the  policy,  and  therefore  that  he  is  entitled  to  recover  against 
his  insurers  the  whole  sum  lost  and  paid  in  the  supposed 
general  average,  upon  his  quarter  part  of  the  ship  and  cargo; 
notwithstanding  the  increased  valuation  as  taken  at  Dublin,  by 
which  the  contribution  is  apportioned  and  assessed. 

Questions  are  continually  arising  on  the  operation  and  prac- 
tical construction  of  policies  of  insurance,  a  species  of  contract 
liable  to  a  variety  of  incidents,  and  to  be  enforced  in  a  great 
number  of  cases  distinguishable  from  each  other  in  the  principles 
applicable  to  the  decision. 

For  rules  to  govern  these  inquiries,  there  is  a  more  than 
ordinary  reference  to  establish  usages;  and  these,  when  asoer- 
tained  and  found  to  be  suitable  applications  of  general  princi- 
ples, or  not  inconsistent  with  them  or  with  the  tenor  of  the 
contract  to  be  explained  and  enforced,  are  considered  as  author- 
itative upon  the  parties.  A  reference  to  usage  is  fairly  im« 
plied  in  contracts  of  a  commercial  nature,  and  is  to  be  pre- 
sumed, indeed,  in  the  construction  of  contracts  generaUy,  where 
the  conclusion  is  not  avoided  by  special  circumstances  or  stipn- 
lations,  Bules  of  this  description  and  authority  have  been 
derived  to  us  from  our  parent  country,  from  usages  established 
in  England  and  recognized  in  judicial  decisions  there.  Marsh. 
641,  and  in  this  state.  Among  these  wiU  be  found  the  following, 
applicable  to  the  present  inquiry:  1.  That  the.yalue  of  a  vessel 
and  goods,  as  an  insurable  interest,  is  to  be  taken  at  the  port  of 
lading,  or  where  the  risk  commences;  2.  That  this  value  may 
be  proved  by  a  stipulation  between  the  parties,  as  in  a  valued 
policy,  and  then,  in  the  event  of  a  total  loss,  the  yalue  is  under- 
stood to  be  settled  without  further  proof.  But  valued  policies 
have  this  operation  only  in  the  event  of  a  total,  and  not  in  the 
adjustment  of  a  partial  loss,  whether  general  or  particular; 
and,  8.  That  in  averages  and  contributions,  the  value,  as  be- 
tween the  parties  interested  in  the  adventure  or  property  liable, 
is  to  be  talLcn  as  it  may  be  estimated  at  the  time  and  place  of 
the  adjustment:  MoUoy,  lib.  2,  c.  6,  s.  16;  Id.  o.  6,  s.  4;  Abb. 
847. 
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The  effiBcl  of  {his  sobsequent  Talnatioiiy  in  dotonnimng  the 
proporiioii  of  loss  zeooyerable  by  {he  assared  in  a  case  of  gen* 
end  aTerage,  has  not  been  settled,  I  belieye,  hj  anj  judicial 
decision;  and  I  have  no{  found  any  rule  or  usage  respecting  a 
case  where  the  cireumstance  has  occurred  of  a  yaluation  in  ad- 
justing a  general  average,  materiaUy  yarying  from  the  value  of 
the  proportj  as  insured.  The  reason  may  be  that  the  case  is 
veiy  unusual,  where  goods  are  to  be  estimated  at  a  vezy  con- 
oderaUe  advance  and  profit,  besides  the  expense  of  freight,  in 
adjusting  a  contribution  for  salvage  at  {heir  port  of  discharge; 
and  it  may  at  least  be  conjectured,  that  never  before  did  a  ves- 
sel become  a  third  part  more  valuable,  in  a  foreign  port,  and 
after  a  long^  voyage,  {han  she  was  in  {he  port  from  which  she 
asfled,  and  at  {he  commencemen{  of  her  voyage;  unless  by 
aaans  of  some  addition  and  repairs  of  an  extraordinaiy  nature 
made  in  {he  course  of  the  voyage.  The  case  of  Lewis  v.  Eucber, 
S  Burr.  1167,  decided  by  Lord  Mansfield,  has  proved  a  leading 
case  on  {he  8ub]ec{  of  {he  adjustmen{  of  partial  losses.  The 
decision  itself  settted  {he  manner  in  which  {he  proportion  of  a 
partial  loss,  recoverable  from  the  insurer,  is  to  be  estimated, 
when  goods  insured  at  their  full  value,  arrive  at  the  por{  of 
diiehaigey  after  sustaining  some  sea  damage  in  the  course  of 
the  voyage.  The  amount  of  damage  is  to  be  ascertained  by  a 
sale  of  the  damaged  goods;  the  price  obtained  for  them  is  to  be 
cempazed  with  the  price  of  similar  articles,  arriving  in  a 
sound  state  at  the  same  p9rt;  and  the  deficiency  of  price  fixes  the 
per  oenium  or  proportion  of  loss,  recoverable  from  the  insurer 
according  to  the  sum  insured,  not  exceeding  the  value  of  the 
goods  at  the  place  of  shipment  or  where  the  risk  insured  com- 
menced. That  case  arose  upon  a  valued  policy,  and  the  assured 
was  allowed  the  value  stipulated,  the  insurance  being  to  the 
same  amount  But  Marshall  observes  upon  it,  that  this  hap- 
pened because  the  value  stipulated  was  taken  to  be  the  real 
value  at  the  place  of  shipment;  and  this  is  plain  from  the  rea- 
soning of  Lord  Mansfield,  according  to  the  report  of  {ha{  case, 
in  which  {he  principles  and  usages  which  govern  in  cases  of 
partial  loss,  are  very  fully  stated  and  recognized. 

In  {he  subsequen{  case  of  Le  Craa  v.  Hughes,  Park,  111; 
Marsh.  84,  where  the  value  in  the  policy  exceeded  the  interest 
of  {he  assured,  i{  is  more  explicitly  stated  to  be  the  constant 
usage,  in  cases  of  valued  policies,  to  adjust  a  partial  loss  in  the 
same  manner  as  if  the  policy  were  an  open  one.  The  court 
proceeded  upon  that  ground,  and  the  value  stipulated  in  the 
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policy  waa  disregarded  in  estimatiiig  the  sum  zeooveiable,  it 
being  considered  as  a  case  of  partial  loss.    The  loss  now  de« 
manded  is  also  a  partial  loss;  there  is  no  pretense  for  calling  it 
a  total  loss;  there  has  been  no  abandonment;  and  the  ship  and 
goods  were  taken  by  the  assured  as  having  arriyed  at  their  port 
of  destination.    The  loss  in  qnestion  is  not  a  dednotion  in  kind 
or  a  direct  damage  sustained;  but  in  the  nature  of  a  charge  in- 
curred, the  amount  of  which  is  fixed  in  money  by  the  supposed 
assessment.    The  expedients  of  a  sale  or  of  an  estimate  of  the 
property  at  the  port  of  destination,  employed  in  the  cases  cited, 
are  not  required  in  this  case  to  ascertain  the  amount  of  damage; 
although  the  parties  haTS  thought  an  estimate  necessary  for  the 
purpose  of  determining  the  proportion  of  loss  recoverable  from 
the  underwriters.    As  it  respects  the  ship  insured,  this  is  also  a 
case  of  a  valued  policy.    Upon  a  ship  yalued  at  six  thousand 
dollars  in  the  policy,  the  plaintiff  has  paid  the  sum  of  five  hun- 
dred and  seyenty-five  dollars  for  his  quarter  part  of  the  sum 
assessed  by  the  estimate  of  yalue  at  Dublin,  as  agreed  by  the 
parties.    Is  he  to  be  reimbursed  and  indemnified   to   thai 
amount?    The  defendants  object  that  the  sum  assessed  as  the 
proportion  of  general  average  due  or  paid  upon  the  ship  sup- 
poses  the  plaintiff's  quarter  part  to  have  been  of  the  yalue  of 
two  thousand  dollars,  and  he  is  insured  by  the  policy  in  quea- 
tion  only  one  thousand  fiye  hundred  dollars  upon  that  interest* 
I  am  not  prepared  to  say  what  would  be  Uie  dedsion  in  the 
case  of  a  general  average  actually  adjusted  in  a  foreign  port 
between  several  underwriters  having  distinct  concerns,  where  a 
ship  insured  at  her  full  value  at  the  time  of  sailing,  had  been, 
against  the  will  of  the  owner  or  his  agent  assessed,  and  the  as- 
sured had  unavoidably  paid  upon  an  increased  valuation  unrea- 
sonably insisted  on.    In  such  a  case,  the  aggravation  of  the 
loss  might  be  considered  as  the  consequence  of  a  peril  insured 
against;  and  the  assured  having  covered  the  full  value  of  the 
vessel,  might  be  entitled  to  recover  the  entire  sum  necessarily 
expended  in  the  general  average.    The  vessel  continuing  the 
same,  not  enlarged  or  altered,  the  estimate,  attributing  to  her 
an  increase  of  value,  would  be,  in  the  case  supposed,  no  real 
change  in  the  state  of  the  property  insured  at  its  full  value. 
Nor  is  a  vessel,  generally  speaking,  an  article  upon  which  a 
profit  in  a  foreign  market  can  be  insured  or  expected;  nor  is  it 

* Th«Nftl  quattlon  lBTOlT«d  In  thli  eaae  to  itated  In  tb*  last  two  aentanocs.    Up  to 
thts  polal  ill*  opinioA  to  nlliar  Tagn*  sod  IndaAnlta  m  to  what  to  tlia  pnetoa 
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QBoally  sent  to  a  foreign  port  for  sale.  It  is  rather  the  instru- 
ment of  trade  and  badness,  like  a  i^op  or  warehouse,  than  the 
immediate  subject  of  traffic;  and  the  Toyage  and  employment 
are  ordinaciij  estimated  as  a  diminution  of  value  to  a  vessel, 
snd  A8  a  matter  of  expense  to  the  owner,  for  which  he  expects 
an  indemnification  in  the  hire  or  freight,  or  in  the  profits  accru- 
ing from  the  use  of  the  vessel  in  the  carriage  of  his  own  goods. 
It  is,  periuipe,  upon  these  considerations  that  a  variety  of  posi- 
tive regulations  haye  been  established  from  time  to  time  in 
foreign  states,  as  to  the  degree  in  which  a  ship  shall  be  liable 
to  oantnboia  in  a  case  of  general  average:  Abbott,  846;  Marsh. 
467. 

But  the  case  now  presented  is  materially  different,  in  the  cir- 
emnstances  relied  on  for  the  plaintiff,  from  the  case  supposed. 
No  reason  is  assigned  for  an  increased  value  of  the  ship  on  her 
anival  at  Dublin,  supposing  the  stipulated  value  to  have  been 
the  full  value  at  Kennebunk,  where  the  risk  commenced.  The 
parties  have  not  agreed,  in  the  state  of  facts,  that  the  value  there 
was  as  stipulated,  and  no  more;  and  in  the  adjustment  of  par- 
tial losses  rained  policies  are  to  be  treated  as  open  policies,  and 
the  insurer  is  not  to  be  prejudiced  or  injured  by  a  stipulation, 
which  is  commonly  made  at  the  nomination  of  the  assured  with- 
out examination  or  inquiry.  In  the  event  of  a  total  loss,  the  in- 
surer is  liable  only  to  the  extent  of  his  premiam,  received  as  a 
eoBsideration  for  his  undertaking.  When  this  is  enforced  ac- 
ecnding  to  the  letter  of  it,  he  sustains  no  injury,  whether  the 
value  stipulated  exceeds  or  falls  short  of  the  interest  of  the  as- 
sured. In  that  case,  supposing  an  overinsurance  by  means  of 
a  valued  policy,  the  objection  to  the  transaction  is  altogether  of 
a  pnbKo  nature,  and  is  grounded  upon  those  moral  and  political 
eensideiations  which  require  contracts  of  insurance  to  be  re- 
strained to  the  cases  of  real  interest  and  to  indemnities  for  actual 
kMees;  and,  supposing  the  property  undervalued,  there  is  no 
objection  to  the  contract  arising  from  those  considerations.  But 
a  mistaken  or  false  valuation  would,  if  adhered  to  in  the  event 
of  a  partial  loss,  produce  an  operation,  under  some  ciroum* 
stances  at  least»  injurious  to  the  insurer,  and  the  fair  intentions 
of  the  parties  would  not  be  carried  into  effect.  This  may  be 
explained  by  supposing  the  ease  of  a  ship  valued  in  a  polioy  of 
inanranoe  at  half  her  real  value  and  insured  to  the  same  amount. 
If  every  partial  loss,  say  sea  damage,  ascertainable  by  the  ex- 
pense of  repairs,  or  a  contribution  in  a  general  average,  the 
asMMini  erf  which  is  fixed  by  the  adjustment,  were  recoverable 
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npon  saeh  a  policy  to  the  full  amount,  as  happening  to  a  prop- 
erty fully  insured,  the  premium  of  insurance  as  to  eyexy  risk  of 
that  kind  would  be  reduced  one  half,  that  is,  for  one  hundred 
dollars  underwritten  the  insurer  would  pay  for  a  supposed  loss 
as  to  him,  to  the  extent  of  an  insurance  upon  two  hundred  dol- 
lars, and  although  more  than  the  actual  loss  would  not  be  in 
that  case  recovered,  yet  the  indemnity  would  be  obtained  from 
the  wrong  hand  and  from  a  party  not  liable  to  the  extent  by  the 
fair  intentions  of  the  contract. 

The  rule  is,  howeyer,  fixed  and  established  by  usages  for  m 
long  time  recognized,  and  by  seyeral  judicial  decisions^  and  is 
upon  these  considerations  reasonable  and  satisfactory  that 
stipulations  of  yalue,  when  they  are  questioned  and  disputable, 
are  to  be  disregarded  in  cases  of  partial  and  ayerage  losses. 
Asd  the  rate  of  the  loss  being  ascertained,  the  insurer  is  liaUe 
in  the  proportion  which  the  sum  insured  bears  to  the  aetual 
yalue  of  the  property  included  in  the  risk,  described  in  the 
policy.  The  impossibility,  as  I  may  say,  of  the  rise  in  yalue  of 
a  yessel  in  a  foreign  port,  such  as  is  supposed  in  the  case  at 
bar,  leads  strongly  to  the  conclusion  that  the  supposed  yalue  at 
Dublin,  as  stated  in  the  agreement  of  the  parties,  establishes 
only  the  fact  that  the  ship  was  not  insured  at  her  full  yalue; 
and  then  there  really  is  no  question  in  the  case  as  it  respeota 
the  ship.  As  to  fiye  hundred  dollars  of  the  sum  upon  which 
the  average  loss  on  the  ship  is  calculated,  the  plaintiff  was  his 
own  insurer,  to  use  the  mercantile  expression,  from  the  com* 
mencement  of  the  risk  insured;  and  that  insurance,  and  not 
this,  is  liable  to  the  assessment. 

The  incomplete  statement  of  facts  makes  it  necessary  to  say 
further  that,  if  six  thousand  dollars  was  in  fact  the  yalue  of  the 
ship  at  the  time  to  which  the  insurance  relates,  the  insurer  is 
not  liable  to  the  extent  of  an  average  loss,  so  materially  aggra- 
vated by  the  supposed  increase  of  value,  attributed  to  her  when 
she  arrived  at  Dublin;  an  estimate  wholly  unaccountable  upon 
that  supposition,  but  upon  circumstances  of  alteration  and 
accession  to  the  interest  of  the  assured,  after  the  poUoy  was 
effecsted,  and  for  which  the  insurers  by  this  policy  are  not  liaUe; 
such,  for  instance,  would  be  an  important  enlargement  or  im- 
provement of  the  hull,  or  a  provision  of  ri^ng  and  furniture 
of  an  extraordinary  nature,  not  included  in  the  valuation  by  the 
policy,  and  made  after  the  departure  of  the  vessel.  For,  as  to 
an  additional  value  arising  from  an  accession  of  that  kind,  the 
assured  would  be,  I  think,  his  own  underwriter,  as  in  the  other 
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case.  It  seeniBy  howeTer,  beet  to  accord  with  the  state  of  facts 
to  undentand  the  yalue  at  Dablin,  as  establishing  the  fact  that 
the  ship  was  anderralued  by  the  stipobition;  and,  as  neither 
insoxer  nor  aasored  is  concluded  by  a  stipulation  of  value  in 
the  adjuafement  of  a  partial  loss,  the  ayerage  recoverable  on  the 
ship  must  be  restricted  to  the  sum  insured  on  the  ship. 

In  the  second  place,  respecting  the  cargo,  which  is  liable  also 
for  the  proportion  of  the  general  average,  the  value,  as  shipped, 
was  two  thousand  dollars,  and  no  more;  and  at  that  value  the 
plaintiff's  interest  in  the  cargo  was  folly  insured,  to  the  extent 
of  the  prime  cost.  Caigoes  are  shipped  to  foreign  markets  in 
the  ezpeeiation  of  an  additional  value,  to  accrue  to  them  on 
their  aizLTal. 

When  this  reasonable  expectation,  operating  in  the  course  of 
trade,  is  fulfilled,  the  shipper  has  acquired  a  new  property, 
which  may,  in  fact,  and  ought  to  be,  distinctly  valued  and  esti- 
mated in  m  contribution  calculated  at  the  port  of  discharge.    A 
charge  and  expense  by  which  the  arrival  is  procured  is  assessed 
upon  the  cargo  at  its  increased  value,  an  estimate  necessarily 
induding,  with  the  prime  cost,  the  profits  accruing  thereon  at 
the  foreign  market.    For  this  assessment  the  shipper  is  not  to 
be  indemnified  by  the  insurer  upon  the  prime  cost,  unless  his 
contract  is,  by  any  usage  or  rule,  to  be  extended  to  the  security 
of  the  profits.    The  prime  cost  of  a  cargo  of  goods,  and  the  ex- 
pected profits  on  their  arrival  at  a  foreign  market,  are,  in  prac- 
tice at  least,  treated  as  distinct  insurable  interests.    The  insur- 
ance upon  the  goods  is  restricted  to  their  value  at  the  port  of 
lading,  or  their  prime  cost,  including  all  expenses  upon  them 
until  laden  on  board.    But  it  is  not  unusual  to  have  an  insur- 
ance upon  the  expected  profits,  eo  nomine,  made  at  the  same 
time,  as  upon  an  interest  which  may  be  distinctly  valued  and 
estimated.  [See  in  point  AbboU  v.  Sebor,  2  Am.  Dec.  139.]    An- 
ciently, in  England,  the  usage  was,  in  cases  of  jettison  and  con- 
tribution, to  take  the  value  of  the  goods  thrown  out  and  those 
liable  to  the  contribution  at  the  prime  cost,  when  the  accident 
happened  before  the  voyage  was  half  performed.    This  rule  is 
prescribed  in  the  ancient  treatise  Consolalo  del  Mare.    The  more 
modem  usage  is,  however,  as  has  been  stated,  to  take  their  value 
at  the  place  where  the  average  is  adjusted.    One  consequence 
of  this  usage  may  be,  in  a  particular  case,  that  goods  arriving 
free  of  damage,  but  subject  to  some  charge  or  expense,  which 
is  the  price  of  their  safety  from  a  peril  insured  against,  are  so 
considerably  increased  in  value  from  their  prime  cost,  as  that  a 
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net  profit  upon  them  is  to  be  taken  and  calculated  in  the 
ment,  where  a  general  average  is  in  fact  adjusted  abroad,  and 
this  after  deducting  all  expenses  of  freight,  which,  forming  a  sep- 
arate item  in  the  contribution,  is  not  to  be  included  in  the  valu- 
ation of  the  goods.  When  this  happens,  and  it  is  supposed  to 
have  happened  in  the  case  at  bar,  this  additional  value,  being 
in  fact  a  profit  upon  the  adventure,  is  to  be  considered  as  an  in- 
terest acquired  to  the  assured  distinct  from  the  prime  cost  of 
the  cargo,  and  the  contribution  paid  or  calculated  upon  it  is  not 
recoverable  by  virtue  of  an  insurance  covering  the  goods  at  the 
prime  cost.  This  reasoning,  and  the  conclusions  drawn  from 
it,  apply  exclusively  to  the  case  of  sums  or  articles  liable  in  the 
contribution,  but  not  covered  by  the  policy  of  insurance.  Of 
this  description  is  the  sum  in  which  the  vessel  was  undenralned 
by  the  policy,  and  the  amount  of  profits  gained  on  the  advmi- 
ture  or  cargo  of  goods,  as  valued  at  the  port  of  discharge,  sonui 
introduced  in  the  case  at  bar  by  the  particular  agreement  and 
consent  of  the  parties. 

The  question  in  the  present  case  is,  not  the  proportion  of 
damage  sustained,  that  being  fixed  by  the  computation  in 
money,  but  what  proportion  of  the  loss  thus  ascertained  is  re- 
coverable on  this  policy.  And  it  is  the  opinion  of  the  court 
that  the  defendants  are  liable  in  the  proportion  which  the  sum 
underwritten  by  them  upon  the  vessel  bears  to  the  actual  value 
of  the  vessel  when  insured;  and  the  valuation  stated  in  the 
policy  is  not  to  be  regarded;  and  that  the  defendants  are  also 
liable  for  the  whole  sum  paid  upon  the  cargo,  valued  at  the  prime 
cost;  but  not  for  the  contribution  calculated  upon  the  increased 
value  or  profits  of  the  cargo,  as  estimated  at  the  port  of  Dublin. 

The  result  is,  that  the  sum  of  five  hundred  and  seventy-five 
dollars  is  the  loss  upon  the  part  of  the  ship  and  cargo  insured 
by  the  policy  in  question;  from  which  is  to  be  deducted  the 
abatement  of  one  per  cent.,  stipulated  by  the  policy;  and  to  the 
balance  is  to  be  added  interest  from  the  time  it  booEune  due  and 
payable. 


The  aaihority  of  this  cue  is  highly  regarded  by  writers  on  marine  tnnr* 
anoeu  PuMiis|wrtioiiluly  notioes  it  on  the  inflneQoe  of  unge  to  control  pol- 
icies of  insnnuice,  citing  the Ungnage  that  "a  refefence  to  unge  is  fsiriy  im- 
plied in  oonttaots  of  a  conunerdal  nature^  and  is  to  be  prcKuned,  indeed,  in 
the  constraction  of  contracts  generally,  where  the  condnsion  is  not  avoided 
by  special  ciroamstances  or  stipulations."  Again,  he  notices  it  (1  voL  p.  272) 
on  the  point  of  valued  policies  being  disregarded  in  oases  of  partial  and  aver- 
age losses. 
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Lk  Star  i^Hope,  9  WaU.  235»  it  ia  died  at  to  the  value  of  tbe  ahip  in  caaea 
of  contribntiaii;  in  Orimoold  t.  UnUm  Jf.  Ins,  Co,^  3  Blatoh.  239,  aa  to  mode 
of  adjnainnnt  in  caaea  of  general  avenge;  and  in  PotUr  v.  Oown  In$,  Co,, 
3  Sana.  38»  aa  to  wh«t  are  aabjeota  of  general  average.  See  Leaoemoorth  ▼• 
JM^Si^  8  ijB.  Bee.  201,  and  note  thereto. 


Pray  v.  Pierce. 

IT  ICus.  881.] 

09  Bbbk — A  oopveyanee  of  land,  when  xeoorded,  xelatea  liabk  to 
tiia  tinia  ol  its  eaeention;  and  ia  evidence  of  a  aeiain  in  the  grantee  from 
that  time  againat  all  peraoii^  except  a  aabeefoant  pnrohaaer  from  the 
grantor  withont  notice^ 
EvnxBVCB  ov  OuBXBB. — ^A  treapam  on  the  land  of  another  will  not  amoont 
to  an  ooster,  withont  a  knowledge  thereof  by  the  owner,  either  expreia 


TO  Qm  vox  zv  FdaoBBiov.— A.  releaae  to  a  party  not  in  poaoeaaioii, 
if  made  for  a  TalnaUeoonaideration,  will  be  oooatmed  to  be  a  oonveyanoe 
effeetnal  to  pam  the  eatate. 

Wacr  of  entiy  to  xeoover  posaeflsion  of  a  certain  txact  of  land. 
Xhe  demandant  gaye  in  eiddence  a  deed,  with  warranty  from 
one  BogeiB  to  Oowell,  bearing  date  Julj  7, 1779,  by  whioh  the 
inemisee  were  oonveyed  to  Qowell  for  a  yalnable  consideration. 
This  deed  was  recorded  February  28, 1805;  also  a  deed  of  the 
land,  with  warranty  from  Gtowell  to  Hoyey,  for  a  yalaable  con- 
aidentioii^  dated  Noyember  28,  1785,  and  recorded  Noyember 
1, 1810;  and  also  a  quitclaim  deed  from  Hoyey  to  demandant, 
for  a  yalnable  consideration,  dated  Febmaxy  1, 1793,  and  re- 
corded June  24, 17M.  One  Hardiaon  deposed  that  he  was  em- 
ployed by  Hoyey  to  take  charge  of  the  prenuses  for  him,  which 
he  did  until  he  heard  that  Hoyey  had  conyeyed  them  to  Pray. 

The  tenant  gaye  in  eyidenoe  a  deed  from  one  Witherill,  a 
collector  of  taxes,  to  Charles  Clark,  dated  October  18, 1791, 
and  recorded  December  15, 1792,  whereby  the  premises  were 
conyeyed  to  dark  in  fee,  saying  the  owner's  right  to  redeem. 
Xhere  was  no  eyidence  that  the  collector  had  conformed  to  the 
xeqoixements  of  law  in  relation  to  the  sale;  nor  did  the  tenant 
show  any  title  under  Clark,  except  a  parol  demise  from  him, 
and  an  occupation  under  the  demise  from  1798  to  the  time  of 
the  trial.  Eyidence  of  this  demise  was  rejected,  as  it  tended  to 
show  Pierce  to  be  merely  a  tenant  at  wilL  Eyidence  of  the 
tenanfa  continued  possession  tor  twelye  years  immediately  pre- 
ceding the  triial  was  admitted. 

The  judge  instructed  the  jury  that  the  first  two  deeds  offered 
bj  the  demandant,  when  recorded,  related  back  to  their  datea 
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and  operated  as  good  oonTeyancea  from  that  time;  and  that  the 
deed  from  Hoveyto  demandant  passed  the  premises  to  demand- 
ant who  could,  without  entry  under  the  deed,  maintain  the 
action.  The  tenant  excepted,  and  upon  the  xetom  of  a  yeidiot 
for  the  demandant,  moved  for  a  new  trial. 

Holmes^  for  the  demandant. 
King,  contra. 

By  OouBT.  Seyeral  questions  arise  on  the  exeeptions  al* 
lowed  by  the  judge  in  this  cause.  The  first  is,  that  Horey, 
not  having  recovered  his  title-deed  until  after  the  deed  from 
the  collector  to  Olark,  the  record  was  not  evidence  of  Hovey's 
seisin  under  that  deed  until  it  was  so  recorded.  But  we  are  of 
a  different  opinion.  The  deed  of  Rogers  to  Gowell,  and  of 
Gowell  to  Hovey,  related  back  to  the  time  of  their  execution, 
and  shall  be  evidence  of  a  seisin  from  that  time  against  all 
persons,  except  a  subsequent  purchaser  from  Rogers  to  Gk>weU 
without  notice.  Another  exception  is,  that  at  the  time  when 
Hovey  conveyed  to  Pray,  the  demandant,  Hovey  was  disseised 
by  Clark,  under  whom  the  tenant  claims.  This  objection  must 
depend  upon  the  facts  which  are  in  the  case.  From  Hardison's 
testimony  it  is  in  evidence  that  he  had  the  care  of  the  land  of 
Hovey,  until  he  understood  that  Hovey  had  made  a  conveyance 
of  it  to  the  demandant.  To  control  this  testimony  the  tenant 
has  produced  to  us  testimony  that  Clark,  previous  to  the  con- 
veyance from  Hovey  to  the  demandant,  had,  under  color  of  the 
collector's  conveyance  to  him,  fenced  the  land  and  depastured 
his  cows  upon  it.  But  there  was  no  evidence  that  Hovey  had 
any  notice  of  these  acts  of  Clark.  Unquestionably,  had  Clark 
had  a  good  tiUe,  and  had  he  under  that  titie  done  those  acts,  it 
would  have  been  good  evidence  of  a  legal  seisin  in  him.  But 
as  nothing  passed  by  the  collector's  deed  to  him,  those  acts  of 
his  must  be  deemed  to  be  trespasses.  But  they  cannot  amount 
to  an  ouster  of  Hovey,  until  evidence  that  Hovey  had  notice 
of  them.  Otherwise  a  private  act  of  trespass  on  the  soil  of 
another  might  be  evidence  of  an  ouster  without  any  knowledge 
on  the  part  of  the  owner  of  the  land.  This  notice  may  be 
proved  either  by  direct  evidence  of  the  fact,  or  the  jury  may 
presume  it  from  circumstances  in  evidence;  as  when  it  is  proved 
that  the  owner's  cattie  have  been  turned  off  the  land,  or  his 
servants  refused  an  entry,  etc. ;  or  a  continuance  of  the  tres- 
pass for  a  long  time  is  shown,  when  the  owner  or  his  agent 
^ves  in  the  neighborhood.    Bat,  whatever  may  be  the  evidence 
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of  ihiB  notice,  it  is  a  fact  to  be  found  by  the  jniy,  and  the 
wmrt  cannot  presiime  it.  And  ae,  in  the  case  before  ns,  this 
notice  is  not  stated  as  a  fact  proTed,  Hoyey  must  be  considered 
as  seised  at  the  time  of  his  oonyeyance  to  the  demandant;  and 
and  so  this  objection  fails. 

The  third  objection  is  to  the  direction  of  the  judge,  who  re- 
fused eyidence  from  the  tenant  in  the  action,  that  he  was  tenant 
at  will  to  Clark.  But  we  think  the  judge  acted  rightiy  in  this 
rafnsal;  because,  by  the  writ,  the  demandant  had  allied  the  ten* 
ant  to  haye  the  freehold,  and  he,  by  pleading  the  general  issue, 
has  admitted  the  truth  of  the  allegation.  The  eyidence  offered 
was  therefore  repugnant  to  his  plea,  and  ought  not  to  haye  been 
admitted.  The  last  objection  is  founded  on  the  nature  of  the 
oonyeyance  from  Hoyey  to  the  demandant,  it  being  a  release, 
and  there  being  no  eyidence  that  the  demandant  was  in  possech 
lion  at  the  time  of  its  execution.  It  is  true  that  the  estate  could 
not  pass  to  the  demandant  by  way  of  release. 

But  the  deed  purports  to  be  a  conyeyance  of  land,  for  a  yalu- 
aUe  consideration;  and  it  is  the  duty  of  the  court  so  to  construe 
it  as  to  giye  effect  to  the  lawful  intent  of  the  parties,  and  not  to 
defeat  it.  Upon  this  principle  a  deed  of  lease  and  release  has  been 
holden  tobe  acoyenant  to  stand  seised  to  uses  where  the  consid- 
eiation  was  agoodone:  Doer.  Tranmer^  2  Wils.  76.  So  a  bargain 
and  sale  from  a  parent  to  a  child,  to  take  effect  after  the  death  of  a 
parent,  has  likewise  been  holden  to  be  a  coyenant  to  stand  seised 
to  the  use  of  the  parent  for  life,  with  a  yested  remainder  to  the 
child  in  fee:  WaUis  y.  TFoQis,  4  Mass.  IBS  [B  Am.  Dec.  210], 
because,  as  a  bargain  and  sale,  it  would  haye  been  a  conyeyance 
of  a  freehold  infuiuro,  and  therefore  yoid. 

Upon  these  principles  the  conyeyance  under  consideration 
must  be  construed  to  be  a  bargain  and  sale,  or  other  lawful 
oonyeyance,  by  which  the  estate  might  pass;  the  recording  of 
the  deed  being  by  law  equiyalent  to  an  actual  liyeiy  and  seisin. 

Let  judgment  be  entered  on  the  yerdict. 


InBaar.  BBm^  118 MaiK  060^  the Mithority of  this om is noognisBd on 
tt»  point  of  aeuttfiysiioobdggseooortnisdMtoeffiBofcostothoiiitrotioafll 
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Warder  v.  Tucker 

[T  Mam.  449.] 

hrDomsMa^B  Biort  to  NonoKi— An  iadoner  of  a  bill  of  exofaaage  it  cniHlBd 
to  leatoDable  notice  of  a  protest  for  non-aooeptanoo^  although  he  indoraed 
only  for  the  acoommodation  of  the  drawer,  and  although  the  dxawer  had 
no  eflfects  in  the  hands  of  the  dxawee. 

PftOiOBi  Uhdsb  Mistakx.— Where  one,  through  mistake  as  to  hia  kgiJ 
lights,  acknowledges  himself  under  an  obligation,  which  the  law  will  aoi 
impose,  he  will  not  be  bound  thereby. 

AonoN  by  the  indorsees  against  the  indorser  of  a  bill  of  ex* 
change,  dated  August  18,  1807,  and  payable  to  the  defendant, 
or  order  at  sixty  days  sight.  From  an  agreed  statement  of  facts, 
fiubmitted  for  the  opinion  of  this  court,  it  appears  that  the  bill 
was  indorsed  to  plaintiffs,  presented  for  acceptance  and  aftOE^ 
wards  for  payment,  duly  protested  in  each  case,  and  taken  up 
and  paid  by  Copper  for  the  honor  of  the  plaintiffs  who  had  in- 
dorsed the  same  and  who  paid  Copper  the  sum  advanced  by 
him  and  interest;  that  Tucker  was  merely  an  accommodation 
indorser  for  the  makers,  that  plaintiffs  gave  no  notice  to  the  de- 
fendant or  drawer  of  the  protest  for  non-acceptance  and  non- 
payment, until  the  eleventh  day  of  March,  1808,  alUiough  there 
were  several  opportunities  to  do  so  prior  thereto;  that  on  the 
receipt  of  the  notice  the  defendant  wrote  to  the  plaintifla  ac- 
knowledged his  accountability  to  them  and  engaged  to  do  all 
that  was  in  his  power  to  make  payment. 

Longfettow,  for  the  plaintifiEs,  urged  that  the  want  of  notice 
was  excused  as  the  indorser  and  drawer  in  this  case  stood  on  the 
same  footing,  and  there  were  no  funds  of  the  latter  in  the  drawee's 
hands:  De  Berdt  v.  AikiiMon,  2  H.  Bl.  336;  CoU  v.  NMe,  5 Mass. 
167;  Bond  v.  Famham,  Id.  170  ^4  Am.  Dec.  47],  and  that  the 
letter  waived  all  advantages  caused  by  the  delay. 

EapkinSt  contra. 

By  CouBT.  Had  this  action  been  brought  against  the  draw- 
ers of  the  bill  of  exchange  declared  on,  as  they  had  no  effects 
in  the  hands  of  the  drawees,  a  want  of  notice  could  not  have 
availed  them.  But  an  indorser  is  entitled  to  seasonable  notice 
of  a  protest  for  non-acceptance,  whether  the  drawer  has  eflEscto 
in  the  hands  of  the  drawee  or  not,  for  the  purpose  of  enabling 
him  to  secure  himself  against  the  drawer,  if  he  should  eventually 
be  holden  to  pay  the  bill.  In  this  case  it  appears  that  the  bill 
was  protested  for  non-payment  on  the  twelfth  of  October,  1807, 
and  that  the  defendant  had  no  notice  thereof  until  the  eleventh 
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of  March,  1808.  It  appears,  also,  fbat  the  holder  of  the  bill  in 
England,  immediafcely  after  the  protest  for  non-acceptance,  had 
seveial  conTsnient  opportanities  to  give  seasonable  notice,  both 
to  the  plaintLSs  and  to  the  defendant,  of  the  protest,  which  he 
neglected.  By  this  neglect,  the  holder  of  the  bill  had  lost  his 
remedy,  as  well  against  the  plaintiflb  as  the  defendant;  and  if 
the  plaintaffB  choose  to  waire  this  defense,  the  defendant  shall 
not  be  prejudiced  thereby.  And  although  the  defendant,  when 
he  first  reoeiyed  notice  from  the  plaintiffs  of  the  protest  of  the 
bill,  considered  himself  as  liable  by  law  to  pay  the  plaintiflb  the 
amount  of  it,  yet  his  ignorance  of  the  law  shall  not  bind  him  to 
fulfill  an  engagement  made  through  mistake  of  the  law.  It 
does  not  appear  to  us,  from  the  facts,  that  the  defendant  ever 
zeoeived  from  the  drawer  funds  to  disoharge  this  bill.  We  are 
on  the  whole,  therefore,  of  opinion  that  the  facts  stated  do  not 
maintain  the  plaintiffs'  action. 
Plaintifh  nonsuited.     

Stubbs  t;.  Lund. 

ITXAM.4B8.] 

Bbbt  ov  Siqpfaos  nr  TBAivsEixr. — ^Whero  a  merohaat^  parsoant  to  a  preyi- 
008  genanl  agreemant^  had  ahipped  gooda  to  a  partj  oa  credit^  who  after 
the  ahipmant  beeama  inaolvaiit^  the  shipper  has  still  a  right  to  a  stoppage 
i»  tramsUm;  for  the  credit  is  understood  to  be  predicated  on  the  supposed 
ability  of  the  consignee  to  pay  at  the  expiration  of  the  credit 

ftaio — ^LofXT. — ^The  right  of  stoppage  m  transUu  of  goods  shipped  on  the 
credit  and  risk  of  the  consignee,  remains  until  they  come  into  his  actual 
powaarinm,  at  the  end  of  the  Toyage;  unlesa  he  shall  hare  before  sold 
tibom,  and  assigned  the  biSs  of  lading  to  the  purchaser. 

BBPi.EviBr  for  a  quantity  of  salt  and  coals.  A  verdict  was 
found  for  the  plaintiff,  to  which  defendant  excepted.  It  ap- 
peared that  Logan,  Lenox  k  Co.,  at  Liverpool,  of  which  firm  the 
plaintiff  is  a  member,  shipped  the  salt,  etc.,  on  board  the 
Henry,  J.  Weeks,  master,  on  the  credit,  and  on  the  account 
and  risk  of  L.  &  W.  0.  Weeks,  and  consigned  the  same 
to  them  or  their  assigns,  for  which  the  master  signed  bills 
of  lading;  that  before  the  ship  left  Lirerpool  the  shippers 
learned  of  the  insolvency  of  the  consignees,  and  refused  to  allow 
the  ship  to  sail  under  the  said  shipment  of  the  cargo,  until  the 
master  signed  other  bills  of  lading,  acknowledging  the  cargo  to 
be  shipped  by  the  same  persons,  and  consigned  to  the  plaintiff. 
The  defendant  was  a  deputy-sheriff,  and  had  attached  the  goods 
in  question  as  the  property  of  L.  &  W.  C.  Weeks,  at  the  suit  of  a 
creditor.     There  was  shown  in  evidence  to  the  jury  an  agree- 
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ment  between  Logan,  Lenox  &  Co.  and  L.  &  W.  0.  Weeks,  by 
which  the  former  contracted  to  accept  the  dxafta  of  the  latter, 
or  to  advance  them  cargoes  on  credit  to  a  limited  amount;  also 
a  copy  of  an  account  current,  in  which  the  cargo  in  question 
was  charged  bj  the  former  to  the  latter. 
The  case  came  before  this  court  on  a  motion  for  a  new  trial. 

Whitman  and  Hopkins,  for  the  defendant,  contended  that  as 
the  consignees  were  the  owners  of  the  ship,  the  deliveiy  of  the 
goods  on  board  was  a  deliveiy  to  the  consignees,  and  gave  the 
shippers  no  right  of  stoppage  in  transitu;  that  if  this  position 
were  not  tenable,  the  agreement  between  the  consignors  and 
consignees  took  from  the  shippers  any  right  of  stoppage  th^ 
may  have  had. 

Hetten  and  Emery,  contra. 

By  Court,  Fabsons,  C.  J.  The  title  of  the  plaintiff  is  admited 
to  be  good,  if  the  consignors  had,  under  the  circumstances  of 
ibis  case,  a  right  to  stop  the  goods  in  question  in  tranmh/u 
To  this  right  the  defendant  has  made  two  objections:  1.  That  the 
general  credit  given  to  the  original  consignees  by  the  consignors, 
which  is  stated  at  large  in  the  exceptions,  had  excluded  the  con- 
signors from  the  right  of  stopping  in  transita  goods  shipped  and 
consigned  pursuant  to  that  agreement.  But  in  our  opinion,  this 
objection  cannot  prevail.  That  agreement  cannot  bind  the 
consignors  after  the  insolvency  of  the  consignees;  the  credit 
contemplated  being  predicated  upon  the  supposed  ability  of  the 
consignees  to  pay  at  the  expiration  of  the  credit.  And  a  credit, 
given  under  such  an  agreement,  can  have  no  other  effect  on  this 
question  than  the  credit  given  under  the  first  bills  of  lading;  2. 
The  other  objection  is,  that  the  consignees  being  either  the 
owners  or  the  hirers  of  the  ship  Henry,  as  soon  as  the  goods 
were  received  on  board  that  ship,  and  bills  of  lading  signed  by 
the  master,  there  was  no  further  transit,  the  goods  being  in  the 
possession  and  custody  of  the  consignees.  And  to  support 
this  objection,  it  was  urged  by  the  defendant's  counsel,  that 
the  light  to  stop  in  transitu  extends  only  to  goods  shipped  on 
board  a  general  ship.  We  think  this  objection  cannot  pievaiL 
The  right  of  stopping  all  goods  shipped  on  the  credit  and  risk 
of  the  consignee  remains  until  they  come  into  his  actual  posses- 
sion at  the  termination  of  the  voyage,  unless  he  shall  have 
previously  sold  them  bona  fide,  and  indorsed  over  the  bills  of 
lading  to  the  purchaser.  And  in  our  opinion,  the  true  distinc- 
tion is,  whether  any  actual  possession  of  the  consignee  or 
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aasigns,  after  the  termination  of  the  voyage,  be  or  be  not  pro- 
vided for  in  the  bills  of  lading.  When  sach  actual  possession, 
after  the  termination  of  the  voyage,  is  so  provided  for,  then  the 
right  of  stopping  in  transitu  remains  after  the  shipment.  Thus, 
if  goods  are  consigned  on  credit,  and  delivered  on  board  a 
ship  chartered  by  the  consignee,  to  be  imx>orted  by  him,  the 
right  of  stopping  in  transitu  continues  after  the  shipment:  8 
East,  381;  but  if  the  goods  are  not  to  be  imx>orted  by  the  con- 
signee, but  to  be  transported  from  the  place  of  shipment  to  a 
foreign  market,  the  light  of  stopping  in  transitu  ceases  on  the 
ehipment,  the  transit  being  then  completed;  because  no  other 
actual  possession  of  the  goods  by  the  consignee  is  provided  for 
in  the  bills  of  lading,  which  express  the  terms  of  the  shipment: 
7  T.  B.  442. 

The  same  rule  must  govern  if  the  consignee  be  the  ship- 
owner. If  the  goods  are  delivered  on  board  his  ship,  to  be 
carried  to  him,  an  actual  possession  by  him,  after  the  delivery, 
is  provided  for  by  the  terms  of  the  shipment;  but  if  the  goods 
are  put  on  board  his  ship  to  be  transported  to  a  foreign  market, 
he  has  on  the  shipment  all  the  possession  contemplated  in  the 
bills  of  lading.  In  the  former  case  the  transit  continues  until 
the  termination  of  the  voyage;  but  in  the  latter  case  the 
transit  ends  on  the  shipment.  We  think,  also,  that  the  same 
distinction  must  exist  in  the  case  of  a  general  ship.  If  a  ship 
sail  from  this  countiy  to  Gbeat  Britain,  with  the  intention  of 
taking  on  board  goods  for  divers  persons  on  freight,  to  be  trans- 
ported to  a  foreign  market,  as  the  mercantile  adventures  of  dif- 
ferent shippers;  if  goods  are  so  shipped  by  the  several  consignors 
there  is  no  transit  to  the  consignees  after  the  shipment;  and  no 
rij^tof  stopping  remains  with  the  consignors.  But  it  is  other- 
wise when  several  persons  import  goods  in  a  general  ship  on 
their  own  credit  and  risk,  for  a  future  actual  possession  by 
them  is  provided  for  in  the  bills  of  lading. 

Upon  the  best  view  we  have  been  able  to  give  the  case  before 
QB,  we  are  satisfied  that  the  verdict  is  right,  and  that  judgment 
most  be  entered  upon  it. 


See  Wood  y.  Soaeh^  1  Am.  Dea  276^  for  a  d«oiilnii  on  this  aobjeot.  To 
Smeker  t.  Domovamp  19  Am.  Bepu  84^  there  is  a  veiy  eodiaiistiTe  note  on  thia 
fHwnl  snbjeok 

Tbe  authority  of  the  prindpal  oeae  waa  affimed  mJCeefarv.  Ooodwlm,  111 
482. 

Am.  mo.  vokV-a 
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BLlwlisy  v.  The  Inhabitants  op  Northampton. 

[8  Kam.  8.] 

Ck>inzBUcnoN  ov  Dxvxbb.— A  testotor  devised  land  to  his  two  nephewa,  & 
and  G.  severally,  to  have  and  to  hold  the  parts  devised  to  B.,  to  him,  his 
heirs  and  assigns  forever,  on  the  conditions  and  limitations  aftermen- 
tioned,  and  to  have  and  to  hold  the  parts  devised  to  C,  to  him,  his 
heirs  and  assigns  forever,  on  the  conditions  and  contingencies  mentioned 
in  his  wilL  He  then  adds:  "And  it  is  my  will  and  pleasure,  and  I  luKve 
made  the  foregoing  devises  and  heqnests  with  the  provisicm  and  limita- 
tion that  if  it  shoold  so  happen  that  the  said  K  should  decease  leaving 
no  heirs  of  his  body  lawfully  begotten,  and  the  said  C,  or  any  heirs  by 
him,  the  said  C,  lawfully  begotten,  then  alive,  that  in  such  case  all  the 
deviMS  and  bequests  of  real  estate  hereinbefore  made  to  the  said  K 
abonld  be  and  remain  to  him,  the  said  C,  or  such  his  said  heirs.  And 
In  ease  thesaid  0.  should  decease,  leaving  no  heirs  of  his  body  begotten, 
living  the  said  K,  or  any  heizs  of  his  body  lawfully  begotten^  in  such 
ease  all  the  lands  hereinbefore  devised  to  the  said  C.  shall  be  and  remain 
to  the  said  B.  or  such  his  said  heirs.  But  in  case  both  the  said  B  and  C. 
should  decease,  leaving  no  heirs  of  either  of  their  bodies  begotten,  then 
all  the  lands  hereinbefore  given  to  the  said  B  and  C,  or  either  of  them, 
■hall  be  and  remain  to  the  children  of  my  brethren  and  sister  who  shall 
then  survive.''  This  was  held  to  be  a  devise  to  the  two  nephews  in  tail, 
with  cross-remainders  in  tail,  and  a  contingent  remainder  to  the  childien 
of  the  testator's  brethren  and  sister  living  when  these  estates-tail  should 
bespentb 

Wbit  of  error  taken  by  Dayid  Hawley  and  others,  tihe  IteixB 
At  law  and  children  of  Moses  Hawley,  deceased,  to  reTerse  a 
judgment  in  favor  of  the  defendants  in  error,  in  an  action  of 
entxy  sur  diaaemn  brought  by  Moses  Hawley.  The  case  turned 
upon  the  construction  of  the  will  of  Ebenezer  Hawley,  under 
which  the  lessors  of  the  plaintiff  claimed.  The  defendants 
held  under  Joseph  Hawley  a  devisee  under  the  will  of  Ebeneser; 
Joseph  having  suffered  and  executed  a  common  recovery  of 
the  land  to  his  own  use.  The  question  was  whether  the  devise 
to  Joseph  was  an  estate-tail  so  as  to  admit  of  the  recovery,  and 
work  a  bar  against  remainders  and  reversions.  The  language 
of  the  will  is  fully  set  forth  in  the  opinion. 

L.  Strong,  for  the  defendants  in  error.  Words  that  would 
carry  a  fee  may  be  so  restrained  by  subsequent  words  as  to  give 
only  an  estate^tail  in  common  law  conveyances:  Lee  y.  Brace,  6 
Mod.  266;  Oo.  Lit.  21,  a;  Plowd.  541;  Cotton' 8  case,  3  Ijeon,  5; 
and  in  a  will:  JBolmea  v.  Meynell,  T.  Baym.  453;  WUaon  y.  JSp- 
ping.  Id.  426;  Chadocky,  Crowley,  Cro.  Jac.  695;  Nottingham  t. 
Jennings,  1  Ld.  Baym.  568;  Barnard  y.  Beason,  8  Wils.  244; 
Morgan  v.  Griffiths,  Cowp.  234;  Geering  y.  Shenlon,  Id.  410.    The 
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deviBe  orer  oould  not  be  conBidered  an  ezeouioiy  deTise:  Long 
w.  BlackaU,  7  T.  B.  100;  Thelussan  v.  Woodford,  4  B.  &  P.  392; 
bot  is  good  as  a  remainder:  Forth  y.  Chapman,  1  P.  Wms.  664; 
Atkmaon  t.  Hutchinson,  8  Id.  259;  Sh^ld  y.  Lord  Orrery,  8 
Atk.  288;  ChodliOe  y.  Pegden,  2  T.  B.  720,  and  as  such  is  barred 
by  the  common  recoyeiy.  Where  an  estate  can  take  effect  as  a 
remainder,  it  shall  neyer  be  construed  to  be  an  exeoutoiy  de- 
▼ise:  Purefoy  t.  Sogers,  2  Saund.  888;  Wood  y.  Baron,  1  East, 
259. 

BUSS,  conbra.  The  first  taker  had  a  fee-simple,  and  not  a  fee 
tally  and  the  deyise  oyer  was  a  proper  executoiy  deyise:  PeUs  y. 
Brown,  Oro.  Jac.  590;  Hanhwry  y.  CockriU,  Boll.  Abr.  334, 
Healh  y.  Heath,  Bro.  Ch.  B.  148;  Doe  y.  WeUon,  2  B.  &  P.  324; 
OuUiver  y.  Wicket,  1  Willes,  106;  Porter  y.  Bradley,  3T.  B.  143; 
Boe  y.  Jefery,  7  T.  B.  689;  Fosdick  y.  ComeU,  1  Johns.  440  [3 
Am.  Dec.  340];  and  cannot  be  barred  bj  a  common  recoyery. 

By  Court,  Pabsohs,  C.  J.*  The  plaintiffs,  as  the  children 
and  heirs  of  Moses  Hawley,  haye  sued  this  writ  to  reyerse  a 
judgment  rendered  against  their  ancestor  at  the  term  of  this 
court  holden  in  this  county  in  May,  1792.  The  judgment  was 
rendered  upon  a  writ  of  entry  mir  disseisin,  sued  by  the  said 
Moses,  in  which  he  counted  upon  his  own  seisin  in  fee,  and  on 
a  disseisin  committed  by  the  defendants  in  their  corporate  ca« 
pacity.  The  writ  demanded  eight  seyeral  parcels  of  land,  and 
one  third  part  in  common  of  fiye  other  parcels  of  land,  formerly 
the  estate  of  Ebenezer  Hawley,  deceased.  On  a  trial  upon  the 
general  issue,  the  juiy  found  a  special  yerdict,  on  which  judg- 
ment was  rendered  for  the  defendants.  On  inspecting  the 
record,  it  appeared  to  the  court  that  the  defendants  deriyed 
their  title  under  a  deyise  from  Joseph  Hawley,  who,  as  they  ar- 
gued, had  been  seised  in  fee-tail,  and  had  suffered  a  common 
leooyeiy  to  his  own  use  in  fee;  but  the  yerdict  did  not  find  that 
the  recoyeiy  had  been  executed.  On  mentioning  this  defect, 
the  defendant's  counsel  produced  a  record  of  the  execution  of 
the  recoyeiy;  and  thereupon  the  court  recommended  to  the  par- 
ties to  adopt  some  method  by  which  the  execution  might  appear 
on  record  as  a  fact  found.  This  recommendation  was  made  on 
the  authority  of  the  case  of  WiJlham  y.  Lewis,  1  WUs.  48;  S.  0., 
2  Str.  1185;  8.  0.,  4  Bro.  P.  0.  504.  In  this  case  it  was  holden 
by  the  highest  judicial  authority  that  no  uses  were  raised  by 

•  Piaons,  0. 1.,  drew  up  th«  opinion,  which  wm  read  by  Parker,  J.    Tho  chiof  jostioc 
this  and  tho  two  ■aooMdingttrnw,  owing  to  indlapotitlon. 
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the  suffering  of  a  common  reooveiy,  unlesB  the  same  was  exe- 
cuted; and  that  the  uses  arose  from  the  execution.  The  parties, 
therefore,  desirous  to  have  the  cause  decided  on  its  merits, 
agreed  that  the  judgment  should  be  reversed,  and  that  a  venire 
faeia8  de  novo  should  be  ordered.  On  a  new  trial,  pursuant  to 
such  order,  the  jury  have  again  found  a  special  verdict;  and  what 
judgment  is  to  be  rendered  on  that  verdict  is  the  great  question 
before  the  court. 

The  verdict  substantiallj  finds  that  Ebenezer  Hawlej,  on 
the  twenty-ninth  of  July,  1751,  was  seised  in  fee-simple  of  the 
tenements  demanded;  that  he  then  made  his  will,  aud  after- 
wards on  the  eighteenth  of  August,  1751,  died  so  seised;  that 
by  his  will  he  devised  some  portion  of  the  tenements  to  his 
wife,  Bethiah,  for  life;  that  he  devised  the  residue,  including 
the  remainder  expectant  on  his  wife's  death,  to  his  nephews, 
Elisha  Hawley  and  Joseph  Hawley,  but  severally  and  in  dis- 
tinct parts,  to  have  and  to  hold  the  parts  devised  to  Elisha  to 
him,  his  heirs  and  assigns  forever,  on  the  conditions  and  limi- 
tations after  in  his  will  mentioned;  and  to  have  and  to  hold  the 
parts  devised  to  Joseph,  to  him,  his  heirs  and  assigns  forever, 
on  the  conditions  and  contingencies  aftermentioned  in  his 
will.  The  testator  then  proceeds:  "And  it  is  my  will  and 
pleasure,  and  I  have  made  the  foregoing  devises  and  bequests 
with  the  provision  and  limitation  that^  if  it  should  so  happen 
that  the  said  Joseph  should  decease,  leaving  no  heirs  of  his 
body  lawfully  begotten,  and  the  said  Elisha,  or  any  heirs  by 
him,  the  said  Elisha,  lawfully  begotten,  then  alive,  that  in  such 
ease  all  the  devises  and  bequests  of  real  estate  hereinbefore 
made  to  the  said  Joseph  should  be  and  remain  to  him,  the  said 
EUsha,  or  such  his  said  heirs.  And  in  case  the  said  EUsha 
should  decease,  leaving  no  heirs  of  his  body  begotten  living, 
the  said  Joseph,  or  any  heirs  of  his  body  lawfully  begotten,  in 
such  case  all  the  lands  hereinbefore  devised  to  the  said  Elisha 
shall  be  and  remain  to  the  said  Joseph,  or  such  his  said  heirs. 
But  in  case  both  the  said  Joseph  and  Elisha  should  decease, 
leaving  no  heirs  of  either  of  their  bodies  begotten,  then  all  the 
lands  hereinbefore  given  to  the  said  Joseph  and  Elisha,  or 
either  of  them,  shall  be  and  remain  to  the  children  of  my 
brethren  and  sister  who  shall  then  survive." 

The  verdict  further  finds  that  on  the  death  of  the  testator 
Ebenezer,  his  widow  and  his  nephews,  Elisha  and  Jos^h,  re* 
spectively,  entered  into  and  became  seised,  as  the  law  requires, 
of  the  several  estates  devised  to  them;  that  afterwards,  on  the 
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twenty-fourth  of  September,  1766,  the  said  Eliaha  died  seiaed, 
without  leaTing  any  hein  of  his  body,  the  said  Bethiah  and 
Joseph  being*  then  alive;  that  on  his  death,  the  said  Joseph 
entered  into  the  estate  that  had  been  so  devised  to  the  said 
Elisha,  and  became  seised  thereof  as  the  law  requires;  that 
afterwards,  on  the  second  of  March,  1781,  Bethiah,  the  widow, 
died,  and  the  said  Joseph  thereux>on  entered  into,  and  was 
seised  of  the  estate  devised  to  her  for  life,  as  the  law  requires; 
that  afterwards,  on  the  tenth  of  March,  1788,  the  said  Joseph 
died  without  any  heirs  of  his  body,  leaving  nine  cousins,  the 
children  of  the  brethren  and  sister  of  the  testator,  of  whom 
Hoses  Hawlej,  the  &ther  of  the  phdntifls  in  error,  was  one, 
who,  on  the  said  Joseph's  death,  were  his  heirs  at  law,  and  also 
the  heirs  at  law  of  the  said  Ebenezer,  the  testator. 

The  verdict  further  finds,  that  the  said  Joseph,  at  a  court  of 
common  pleas,  holden  for  this  county  in  August,  1783,  being 
then  seised  of  the  tenements  aforesaid,  and  claiming  to  hold 
them  as  an  estate-tail,  suffered  a  common  recovery  thereof, 
in  due  form  of  law,  to  his  own  use  in  fee-simple,  which  recov- 
eiy  was  duly  executed;  that  afterwards,  in  September  of  the 
same  year,  the  said  Joseph  then  seized  of  the  tenements,  as  the 
law  requires,  made  his  will,  executed  in  due  form  of  law ,  which 
since  his  death  has  been  duly  proved,  and  thereinafter  reciting 
his  former  estate-tail,  and  Uie  common  recovery  suffered  and 
executed,  devised  the  tenements  aforesaid  to  the  inhabitants  of 
Northampton,  who  aie  the  defendants  in  error,  in  fee-simple, 
and  afterwards  died  so  seised  as  aforesaid;  that  on  the  death  of 
the  said  Joseph,  the  defendants  in  error  entered  into  the  tene* 
ments  aforesaid,  and  were  seised  as  the  law  requires,  on  whom 
Mioses  Hawley,  the  original  demandant,  entered,  and  thereupon 
the  defendant  re-entered  on  him,  and  he  thereupon  sued  his 
writ  of  entry. 

The  verdict  further  finds,  that  if  the  said  Moses  had  right  to 
recover  any  part  of  the  tenements  as  a  devisee  under  the  will 
of  the  said  Ebenezer,  then  the  defendants  disseised  him  of  one 
undivided  ninth  part;  but  if  the  said  Moses  had  right  to  recover 
any  part  as  an  heir  at  law  of  the  said  Ebenezer,  then  the  de- 
fendants disseised  him  of  one  undivided  eighth  part;  otherwise., 
that  the  defendants  did  not  disseise  him. 

The  plaintiffs'  claim  is  under  an  executory  devise,  to  take 
effect  on  the  dying  of  Elisha  and  Joseph  without  issue  living  at 
their  decease,  they  having  estates  in  fee-simple  limited  on  this 
contingency,  which  in  fact  has  happened.   .  Or  they  claim  in 
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right  of  iheir  &ther,  Moses,  who  was  a  oo-heir  of  Ebenezer,  the 
original  testator.  The  defendants  claim  under  the  will  of 
Joseph,  on  the  ground  that  the  plaintiffs'  right  was  a  remainder 
expectant  on  the  determination  of  an  estate-tail  in  Joseph, 
which  he  barred  by  the  common  recoyeiy.  The  decision  of 
these  respective  claims  must  depend  upon  the  construction  of 
Bbeneser  Hawley's  will. 

In  construing  a  will,  the  testator's  manifest  intention,  to  be 
collected  from  the  whole  will,  and  not  from  any  detached  pas- 
sages, must  prevail,  so  far  as  such  intention  is  consistent  with 
the  rules  of  law;  and  when  the  particular  intent  cannot  be 
executed,  the  general  intent  must  direct  the  construction.  As 
it  is  the  interest  of  the  commonwealth  that  lands  should  be 
transferable,  and  not  remain  in  any  man  or  family  unalienable, 
so  it  is  one  of  the  rules  of  law,  which  limit  the  power  of  devis- 
ing, that  perpetuities  be  not  created.  Therefore,  in  a  devise  in 
fee-simple,  on  condition  that  the  devisee  do  not  alien,  the  oott- 
ditjon  is  void.  Also  in  a  devise  of  lands  in  tail,  on  conditioik 
that  the  devisee  do  not  bar  the  entail,  the  condition  is  void. 
And  in  a  devise  to  one  and  his  heirs,  remainder  to  another  and 
his  heirs,  which  is  termed  the  limiting  of  a  fee-simple  after  a 
feendrnple,  the  remainder  is  void,  because  it  would  defeat  the 
right  of  alienation  in  the  first  devisee.  But  the  law  will  alloiw 
a*  devise  of  lands  in  fee-simple  to  one,  with  an  executory  devise 
o?er  to  another  on  a  contingency,  which  must  happen  within 
the  compass  of  a  life  or  lives  in  being,  and  twenty-one  years  and 
a-  few  months  after.  The  twenty-one  years  are  introduced  to 
provide  for  the  minority  of  a  child  born,  and  a  few  months  are 
allowed  to  let  in  a  posthumous  child.  But  if  the  devise  over  is 
limited  after  the  devise  of  a  part,  and  not  of  the  whole  of  the 
fee-simple,  the  second  devisee  shall  take  by  remainder,  either 
vested  or  contingent,  and  not  by  executory  devise. 

As  remainders  are  estates  at  common  law,  while  executory 
d^Bvises  can  only  be  created  by  will,  and  are  admitted  from 
necessity,  to  execute  the  l^al  intent  of  the  testator,  it  is  an 
essential  principle  of  law,  in  the  construction  of  wills,  to  exclude 
executory  devises,  when  the  estate  can  pass  as  a  remainder.  It 
is  another  important  rule,  in  the  construction  of  wills,  to  give 
to  specific  words  of  the  testator  that  technical  effect  which  has 
been  derived  from  usage  and  sanctioned  by  a  series  of  decisions. 
Thus,  in  a  devise  to  one  and  his  heirs,  we  cannot  consider  the 
heirs  as  deriving  any  interest  from  the  devise,  although  the 
testator  might  have  contemplated  such  interest;  but  we  are 
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bound  to  consider  the  word  heirs  merely  as  limiting  a  fee-simple 
in  the  deTiaee.  In  a  derise  to  a  man,  and  to  the  heirs  of  his 
body,  these  last  words  are  a  limitation  of  an  estate-tail,  and  if 
it  descend  from  the  devisee  in  tail,  all  the  heirs  of  his  body  can- 
not take  together,  but  only  in  succession;  the  eldest  son  and  his 
issue,  then  the  second  son  and  his  issue,  and  so  on.  But  if 
lands  axe  dsTised  to  one  without  any  limitation,  he  has  only  an 
estate  for  life;  although,  undoubtedly,  the  testator  when  he  de- 
tisee  a  farm  or  a  house  to  one  supposes  that  he  has  given  a  fee- 
simple.  And  there  are  cases  where  the  same  words  shall  have 
different  oonstmctions,  according  to  the  nature  of  the  property 
to  which  they  are  applied,  for  the  purpose  of  supporting  the 
manifest  general  intent  of  the  testator  when  the  particular  intent 
is  against  law.  When  lands  and  a  chattel  interest  are  devised 
to  one,  and  if  he  die  without  leaving  issue,  then  a  devise  over, 
the  devisee  has  an  estate-tail  in  the  land,  the  words  leaving  no 
issue  being',  as  to  the  land,  understood  as  an  indefinite  failure  of 
iasne;  but  as  to  the  chattel  interest,  they  are  construed  as  leav- 
ing no  issue  at  the  death  of  the  devisee.  Now  the  testator  had 
the  same  particular  intention  in  devising  the  land  and  the  chat- 
td  interest;  but  to  supx>ort  his  general  intention,  the  same  words 
hsfe  a  different  technical  construction:  Forth  v.  Chapman,  1  P. 
Wms.  667;  Sh^fidd  v.  Lord  Orrery,  8  Atk.  288;  Souihby  v. 
Skndyouse,  2  Yes.  606;  Oeerivg  v.  Hinton,  Cowp.  410.  In  the 
devise  of  the  land,  the  words  dying  without  issue  being  under- 
stood as  an  indefinite  failure  of  issue,  gave  the  devisee  an  estate- 
tail,  provided  for  his  issue,  and  the  second  devisee  could  take  a 
xemainder,  so  that  it  became  unnecessary  to  introduce  an 
exeeotoxy  devisee;  but  as  to  the  chattel  interest,  if  an  indefinite 
hilnre  of  issue  was  admitted,  the  first  devisee  would  have  the 
absolute  property  of  the  chattel,  and  the  testator's  general  in- 
tention in  favor  of  the  second  devisee  would  be  defeated.  And 
with  respect  to  the  land,  if  dying  without  leaving  issue  is  to  be 
intended  as  without  having  issue  at  his  death,  the  first  devisee 
would  have  an  absolute  estate  in  fee-simple  on  having  issue;  yet 
he  might  alien  it  from  his  issue,  and  the  second  devisee  would 
have  no  benefit  from  the  devise. 

This  technical  effect  to  be  given  to  specific  words  is  required 
only  in  similar  cases;  for  in  a  case  where  other  words  of  the 
tastatcn:,  or  some  particular  circumstances  serve  to  give  a  differ* 
eat  explanation  to  such  specific  words,  a  different  construction 
onght  to  be  admitted,  so  far  as  maybe  consistent  with  the  rules 
of  law.     The  importance  of  adhering  to  a  course  of  decisions  in 
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the  constmction  of  wills  is  manifest;  for  their  authority  has  es- 
tablished a  rule  of  property  on  which  many  estates  depend,  and 
to  overturn  them  would  introduce  perplexing  uncertainty,  and 
might  shake  many  titles  resting  on  the  faith  of  them.  To  this 
reason  another  may  be  added;  that  the  rules  of  property  should 
be  so  certain,  that  generally  men  may  know  their  titles  without 
haTing  recourse  to  expensive  law  suits.  And  when  gentlemen 
learned  in  the  law  are  consulted,  they  should  have  some  guides 
to  direct  them  in  their  advice.  To  decide  without  subjection 
to  fixed  principles  may  be  called  discretion,  but  in  fact  it  is 
power.  The  common  law  consists  of  maxims  and  principles 
resulting  from  the  practical  vrisdom  of  ages,  and  we  know  of  no 
other  discretion  it  gives  to  a  judge  in  deciding  a  novel  question 
of  property  than  to  apply  those  maxims  and  principles  Ivy  a 
sound  analogy  to  the  new  case.  It  is  for  the  legislature  to  in^ 
tzoduce  new  rules  of  decision. 

With  these  general  rules  before  us,  we  look  into  the  will;  and, 
as  Joseph  survived  his  brother  Elisha,  we  will  notice  particu> 
larly  the  devise  to  Elisha,  comparing  it  with  the  other  parts  of 
the  will.  The  devise  to  Elisha  is  to  him,  his  heirs  and  assigns. 
This  is  an  express  devise  of  a  fee-simple  to  him;  and,  as  the 
devise  to  Joseph  was  in  the  same  terms,  the  plaintifEs  can  have 
no  claim  under  the  will  of  Ebenezer,  if  these  devises  were  absc^ 
lute.  But  he  makes  them  upon  the  conditions,  limitations  and 
contingencies  aftermentioned.  These  expressions  it  would  be 
unreasonably  rigid  to  construe  technically;  for  a  condition  may^ 
when  necessary,  operate  as  a  limitation,  a  limitation  may  be  on 
condition,  and  both  may  be  contingent.  This  condition,  limi- 
tation or  contingency  is  thus  expressed:  In  case  Elisha  should 
die  leaving  no  heirs  of  his  body  living,  the  said  Joseph  or  any 
heirs  of  his  body  lawfully  begotten,  all  the  lands  devised  to 
Elisha  shall  be  and  remain  to  Joseph  or  such  his  said  heirs. 
A  similar  provision  as  to  the  lands  devised  to  Joseph  in  favor 
of  Elisha  or  the  heirs  of  his  body.  But  if  Joseph  and  Elisha 
should  die,  leaving  no  heirs  of  either  of  their  bodies,  then  all 
the  estate  shall  remain  to  his  cousins  who  shall  then  survive. 

The  effect  of  these  provisions,  as  the  plaintiffs  contend,  is, 
that  estates  in  fee-simple  were  devised  to  the  two  nephevrs, 
Elisha  and  Joseph,  and  at  the  decease  of  both,  without  leaving 
any  issue  at  their  deaths,  the  estates  passed  by  executory  devises 
to  the  cousins  then  living.  But  the  defendants  have  argued 
that  by  these  devises  the  two  nephews  were  tenants  in  tail,  with 
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crofls-remaiiiderB  in  tail,  and  a  oontmgent  remainder  to  the 
eooaina  then  liiring. 

No  dedsion  of  a  similar  devise  has  been  found,  and  we  must 
give  sneh  m  eonstmetion  as  will  best  effect  the  general  intention 
of  the  testator,  without  violating  any  established  rules.  We 
conndor  the  words,  dying  without  leaving  heirs  of  his  body,  as 
equivalent  to  dying  without  leaving  issue.  Now,  it  seems  to  lie 
settled  th*t  a  devise  to  one  and  his  heirs,  and  if  he  die  without 
issae,  or  vKthout  leaving  issue,  then  to  another,  creates  an 
estate-tail  in  the  first  devisee,  with  a  remainder  over,  when  the 
limitation  over  can  take  effect  as  a  remainder,  unless  there  are 
other  words  to  control  this  construction:  Waller  v.  Drew,  Oom. 
878;  WeaUhy  v.  BomOe,  Oas.  t.  H.  258;  Winkles  v.  BiUingkm, 
Doug.  729;  Furefoy  v.  ^o^ers,  2  Saund.  380.  This  rule  is 
foonded  on  the  reasonable  consideration  that  the  testator 
induded  the  issue  of  the  first  devisee  as  objects  of  his  bounty; 
and  thisbonnty  cannot  be  weU  effected  but  by  vesting  an  estate- 
tail  in  the  first  devisee,  in  which  case  the  issue,  on  lus  death, 
will  take  in  succession,  and  when  the  issue  shall  fail,  the  re- 
mainder will  take  effect  in  possession.  But  if  by  such  devise 
the  first  devisee  shall  take  a  f  eensimple  conditional,  although  on 
his  death,  not  then  having  issue,  the  second  devisee  might  take 
by  exeootory  devise;  yet  if  the  first  devisee  left  issue,  not  only 
the  daim  of  the  second  devisee  would  be  defeated,  but  the  issue 
could  derive  no  benefit  from  the  testator's  bounty,  as  their  an- 
cestor might  alienate  the  estate  at  his  pleasure.  We  have 
observed  that  this  construction  is  sometimes  controlled  by  other 
parts  of  the  will.  On  this  head  two  cases  have  been  decided. 
The  case  of  Porter  v.  Bradley,  3  T.  B.  148,  cited  at  the  bar,  was 
an  express  devise  in  fee-simple  to  one,  and  if  he  died  without 
leaving  issue  behind  him,  then  to  another;  and  it  was  holden 
that  the  words  **  behind  him  "  confined  the  dying  without  issue 
to  the  death  of  the  first  devisee,  and  consequently  that  the  first 
devise  was  a  contingent  fee-simple,  and  the  devise  over  execu- 
toiy.  The  other  is  the  case  of  Sheers  v.  Jefery,  7  T.  B.  689, 
also  cited  at  the  bar,  where  after  an  express  devise  of  a  fee-sim- 
ple to  one,  and  on  his  dying  without  issue,  to  another  for  life, 
it  was  holden  that  the  testator  intended  the  dying  of  the  first 
devisee  without  issue  at  his  death,  because  it  could  not  be  sup- 
posed that  the  testator  would  give  a  life  estate  to  a  person  in 
esse,  after  the  indefinite  failure  of  the  issue  of  the  first  devisee. 
This  case  is  the  stronger,  because  the  life  estate  is  not  given  by 
express  words,  but  resulted  from  construction,  as  there  was  no 
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limitation  of  the  estate  given  to  the  second  devisee.  Whettiei 
the  presumption  w&s  necessary  maj  well  be  questioned,  as  the 
age  or  infirmity  of  the  first  devisee  might  not  give  the  testator 
any  expectation  that  he  would  ever  have  issue. 

Agreeably  to  this  case,  if  the  devise  before  us  was  to  the 
nephews  in  fee-simple,  and  if  they  died  without  leaving  issue, 
then  to  the  cousins  for  life,  the  first  devise  would  have  been  a 
contizigent  fee,  aud  the  second  executory.  But  if  the  devise  to 
the  cousins  was  of  a  life  estate,  it  would  not  avail  the  claim  of 
the  plaintifb  under  the  will  in  this  action,  because  their  an- 
cestor counted  upon  a  seisin  in  fee-simple,  which  this  con- 
struction would  not  support.  But  admitting  that  a  fee-simple 
was  devised  to  the  cousins,  yet  we  are  satisfied  that  on  a  princi- 
ple analogous  to  this  last  case  the  original  devise  to  the  nephews 
of  an  express  fee-tdmple  would  have  been  reduced  to  a  condi- 
tional fee,  if  the  devise  over  had  been  if  thej  died  without 
leaving  issue  and  no  provision  had  been  made  for  the  issue  of 
the  nephews.  For  the  devise  over  is  to  such  of  his  cousins  as 
should  then  be  living.  And  the  presumption  that  the  testator 
did  not  intend  a  life  estate  to  a  person  in  ease,  after  the  indefi- 
nite failure  of  the  issue  of  the  first  devisee  is  not  stronger  than 
a  presumption  that  he  did  not  intend  a  contingent  estate  to 
such  of  his  cousins  as  should  be  living  after  the  indefinite  fail- 
ure of  the  issue  of  both  his  nephews.  And  if  the  testator  had 
not  considered  the  issue  of  his  nephews  as  an  object  of  his 
bounty,  but  leaving  them  to  the  discretion  of  their  fathers,  had 
confined  it  to  his  nephews  and  to  his  cousins,  we  apprehend 
the  whole  intention  of  the  testator  might  weU  and  legally  be 
eztouted  by  a  contingent  fee-simple  to  the  nephews,  and  a  devise 
over  to  the  cousins  living  at  the  death  pf  both  the  nephews 
without  having  at  their  decease  issues  of  their  bodies.  But  if 
the  iasue  of  the  nephews  are  provided  for,  then  a  different  con- 
struction must  prevail:  EUia  v.  MliSy  9  East,  382.  But  were 
not  the  issue  of  his  nephews  intended  by  the  testator  to  have 
some  benefit  from  his  devise  to  their  jMurents?  Now  he  has 
I«ovided  that  on  Elisha's  death  without  leaving  issue,  living 
Joseph  or  his  issue,  Joseph  or  his  issue  shall  take  the  lands 
devised  to  Elisha;  and  a  similar  provision  for  Elisha's  issue  in 
the  lands  devised  to  Joseph  on  his  death  without  leaving  issue, 
living  Elisha  or  lus  issue.  The  testator  has  therefore  expressly 
provided  for  the  issue  of  his  nephews  in  the  lands  respectively 
devised  to  their  uncles.  But  as  he  clearly  intended  that  the 
issue  of  each  nephew  should  have  the  lands  devised  to  his 
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nude  on  his  dying  without  leading  issne,  it  must  be  inferred 
that  he  intended  such  issue  should  have  the  lands  devised  to 
Us  father  leaving  issue  at  his  death;  or  we  must  absurdly  sup- 
pose that  the  testator  has  protected  the  issue  of  each  nephew 
against  the  alienation  of  their  uncle,  and  at  the  same  time  left 
them  to  be  diflinherited  by  their  father. 

The  oonxduaion  from  this  reasoning  is  that  the  testator  in« 
tended  to  prefer  the  issue  of  the  nephews  to  his  cousins,  and 
that  the  estate  given  to  each  nephew  respectively  should  go  to 
his  issue,  if  he  left  any.  This  being  his  clear  general  intention, 
the  will  must  receive  a  construction  which  will  execute  it.  But 
the  rights  of  the  issue  cannot  be  secured  without  vesting  an 
estate-tail  in  their  fathers.  For  we  know  of  no  rule  of  con- 
stmetion  by  which  a  devise  to  one  in  fee,  on  the  contingency 
of  his  leaving  heirs  of  his  body,  can  be  holden  to  be  a  contin- 
gent fee  to  the  first  devisee,  and  an  executory  devise  to  his 
issue.  The  devise  of  a  contingent  fee-simple  in  the  first  de- 
visee, and  then  over  to  the  heirs  of  his  body,  being  by  the  same 
iBBfemment,  must,  by  analogy  to  the  ancient  rule  in  Shelly' %  case, 
be  considered  as  vesting  an  estate-tail  in  the  first  devisee;  and 
the  iasne  cannot  take  as  purchasers. 

Upon  the  plaantifrs  construction,  the  will  is  to  be  considered 
tsdevisnng  first  an  estate  in  fee-simple  in  the  first  devisee,  then, 
en  his  death,  to  the  heirs  of  his  body,  if  he  have  any;  if  not, 
then  over  to  the  cousins,  which  construction,  it  is  said,  is  au- 
thorised by  the  case  of  Formereau  v.  Ibnnereau,  Doug.  487. 
But  this  construction  is  not  supported  by  that  case.  There  the 
eldest  son  having  a  life-estate,  and  his  father,  the  testator, 
being  seised  only  of  a  reversion,  devised  the  estate  to  the  heirs 
male  of  the  first  son,  remainder  to  the  other  sons  in  tail  in  suc- 
oession.  And  it  was  holden  that  as  the  first  son  took  nothing 
by  the  will,  his  heirs  male  would  take  by  executory  devise,  for 
nemo  eat  hanres  mvenHa,  and  consequently  the  devise  to  the 
■econd  eon  was  executory;  that  on  the  death  of  the  first  son 
leaving  heirs  male,  they  would  take  the  estate  in  succession, 
and  the  devise  over  to  the  second  son  would  then  have  been  a 
remainder.  And  as  the  first  son  left  no  issue  male,  the  second 
should  take  by  executory  devise.  This  case  may  be  simplified 
by  supposing  the  devise  to  be  of  a  reversion  to  be  to  the  heirs 
male  of  J.  8.,  then  living,  remainder  in  tail  to  A.  Now,  as  J. 
S.  was  living,  as  well  the  devise  to  his  heirs  male  as  that  to  A., 
are  both  executory;  and  if  the  heir  male  of  J.  S.  ever  take  the 
estate  in  possession  then  the  interest  of  A.  is  a  remainder.   But 
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in  the  case  at  bar  it  most  be  oonaidered  as  a  devise  to  J.  S. 
and  to  his  heirs,  with  remainder  to  the  heirs  of  his  body;  in 
whioh  case  very  clearly  J.  S.  would  take  an  estate-tail,  and  the 
heirs  of  his  body,  if  he  left  any,  would  take  by  descent,  and  A. 
would  take  a  remainder.  The  only  construction,  therefore, 
which  will  execute  the  manifest  general  intent  of  the  testator, 
80  as  to  include  all  the  objects  of  his  bounty,  is  by  a  deyise  to 
his  nephews  in  tail,  with  cross-remainders  in  tail,  and  a  con- 
tingent remainder  to  his  cousins  living,  when  these  estates-tail 
should  be  spent.  Upon  this  constraction  the  nephews  first  take, 
then  their  issue  in  succession,  then  the  survivor  and  his  issue, 
and  lastly  the  cousins.  But  it  is  incident  to  an  estate-tail  to 
be  barred  by  suffering  and  executing  a  common  recovery  by 
which  the  rights  of  the  issue,  and  of  all  in  remainder  or  rever- 
sion, are  extinguished.  This  is  also  the  effect  of  the  common 
recovery  with  single  voucher  suffered  by  tenant  in  tail  actually 
seised  of  the  estate  entailed. 

We  are  therefore  satisfied  that  Joseph  Hawley  when  ha 
suffered  the  recovery,  was  seized  of  an  estate-tail,  which  was 
barred  by  the  execution  of  the  recovery,  and  a  use  in  fee-simple 
raised  to  himself,  and  that  the  estate  lawfully  passed  by  his 
will  to  the  defendants,  to  hold  in  fee-simple.  Neither  Moses 
Hawley,  the  original  demandant,  nor  the  plaintiffs  in  error,  his 
heirs,  have  now  any  claim  to  the  tenements  demanded,  under 
the  will  of  Ebenezer  Hawley.  And  there  does  not  seem  to  have 
been  any  color  of  title  in  Moses  Hawley,  as  an  heir  at  law  of 
Ebenezer,  the  testator,  who  certainly,  by  his  will,  devises  all  his 
interest  in  the  lands  bearing  no  reversion  in  himself,  unless  the 
two  nephews  took  estates  in  tail.  And  if  they  did,  and  the  en- 
tails are  legally  barred,  then  that  reversion  is  extinguished. 
And  as  we  are  of  opinion  that  the  two  nephews  took  cross- 
remainders  in  tail,  Joseph,  the  survivor,  in  possession,  lawfully 
barred  the  reversion.  The  defendants  in  error  must  therefore 
have  judgment. 

Tboagh  this  ease  liM  not  great  practical  importance  as  oar  law  now  stands, 
it  ii.  however,  of  much  value,  because  of  its  full  and  ludd  exposition  of  the 
law  of  executoiy  devises,  by  Chief  Justice  Parsons.  The  reasons  for  some  of 
the  rules  of  construction  are  admirably  and  lucidly  given,  and  there  is  no 
Letter  case  on  this  subject:  See  4  Kent  Com.  636;  1  Washburn  on  Real  Propw 
111;  2  Id.  696,  703. 

In  Abbott  V.  EsMx  Co,,  2  Curtis,  136,  Curtis,  J.  thus  refers  to  the  pnncipa] 
case:  ''In  Hawley  v.  Northampton,  Mr.  Chief  Justice  Parsons  says,  'now  it 
seems  to  be  settled  that  a  devise  to  one  and  his  heirs,  and  if  he  die  without 
issue,  or  without  leaving  issue,  then  to  another,  creates  an  estate-tail'  in  the 
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firrt  deviseey  with  a  zemainder  over,  when  the  limitatioii  over  can  take  effect, 
M  a  xemainder,  imlesB  there  are  other  words  to  control  this  oonvtraction. 
This  role,  with  its  qualification,  being  in  conformity  with  the  earlier  caaes  In 
MMBMhoiiettD,  and  with  the  whole  cnrrent  of  decimona  in  Sngland,  and  with 
Tvy  namenma  deoigiona  eilaewhereb  I  oonaider  to  be  the  law  of  Maaaaohnaetta, 
and  that  tiia  dlflficnlt  inqniry  in  thia  caae^  aziaea  under  the  qnaUfioation  ol  the 


GiLBEBT  V.  Williams. 

Asnamax^  lakiaiJTT. — Whenever  an  attoniey  diaobeya  the  lawfnl  inatnio- 
ol  hia  client^  and  thna  a  loaa  enaaea^  the  attoniey  la  liable  for  aneb 


Action  agamst  the  defendant  Williams,  an  attorney,  for  a  loss 
oocaaioned  by  his  failure  to  obey  the  instmoiions  of  the  plaint- 
iff in  regard  to  a  promissory  note,  placed  by  him  in  the  attor- 
ney's hands  for  collection.    The  facts  are  staged  in  the  opinion. 

LeamU  and  Newcomb,  for  the  plaintiff. 
WUUamSf  in  pro.  per. 

By  Coort,  Skdowiok,  J.  There  ia  no  doubt  that  for  any  mia- 
feasance  or  unreasonable  neglect  of  an  attorney,  whereby  his 
client  soffera  a  loss,  an  action  may  be  supported  and  daxnages 
reeorexed  to  the  amount  of  that  loss.  By  this  I  do  not  mean 
that  an  attorney  is  to  be  answerable  for  every  error  or  mistake, 
and  to  be  punished  for  it  by  being  charged  with  the  payment  of 
the  debt  which  he  was  employed  to  recover  for  his  clients;  but, 
on  the  contrary,  that  he  shall  be  protected  where  he  acts  with 
good  faith  and  to  the  best  of  his  skUl  and  knowledge:  Piti  t. 
Talden,  4  Burr.  2061.  It  would  be  unnecessary  in  this  case, 
were  it  practicable  to  define  precisely  the  kind  of  neglect  for 
which  an  attorney  is  responsible  to  his  client.  It  will  be  suffi- 
cient, to  decide  this  case,  that  whenever  an  attorney  disobeys 
the  lawful  instructions  of  his  client,  and  a  loss  ensues,  for  that 
loss  the  attorney  is  responsible.  Let  the  claim  of  the  plaintiff 
in  the  action  before  us  be  tried  by  this  rule. 

In  February  or  March,  1804,  the  plaintiff  inclosed  a  copy  of 
a  note  against  Oharles  Willard  to  the  defendant,  informing  him 
that  he  wished  to  have  the  contents  collected;  that  he  consid- 
ered the  debt  as  precarious;  and  requesting  to  have  it  secured 
immediately  by  attaching  Willard's  property.  The  instructions 
were,  to  have  the  debt  immediately  secured  by  attaching  the 
property.    Such  instructions  he  had  a  right  to  give;  and  it  was 
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the  dufcy  of  the  defendant,  if  he  undertook  the  trust  of  coUeot- 
ing  the  debt  for  the  plaintiff,  to  obey  them.  He  did  nndertako 
it;  and  on  the  fifteenth  of  the  same  March  informed  the  plaint- 
iff by  letter,  that  he  had  seen  Willard,  who,  he  said,  waa  to 
continue  in  business,  and  that  he  had  assured  him,  if  the  note 
was  sent  to  him  (the  defendant),  he  (Willard)  would  paj  it. 
On  the  twentieth  of  March,  the  note  was  inclosed  and  sent  by 
the  plaintiff  to  the  defendant,  without  any  new  instructions, 
further  than  as  to  the  manner  of  remitting  the  money. 

From  this  statement  of  the  facts,  it  is  manifest  that  the 
instructions  of  the  plaintiff  were  disobeyed.  But  it  is  said, 
by  the  terms  of  the  letter  of  the  twentieth  of  March,  they  were 
waiyed.  Of  this,  in  my  opinion,  there  is  no  pretense.  It  is 
true  no  new  instructions  were  given,  nor  were  they  necessazy. 
All  the  information  which  the  plaintiff  had  reoeiyed,  after  he 
bad  made  up  his  mind  that  his  debt  was  precarious,  and  had 
given  instructions  conformably  to  have  it  secured,  was  derived 
from  the  defendant.  If  the  debt  was  paid,  he  certainly  did  not 
wish  that  a  suit  should  be  instituted;  but  there  was  nothing 
in  his  letter  which  indicated  a  consent  to  delay  on  any  other 
terms. 

After  some  proposals  by  Willard  to  the  defendant  as  to  mak- 
ing payment  had  failed,  he,  on  the  second  of  May,  issued  a  writ 
of  attachment  with  orders  to  secure  the  debt,  which  might  then 
have  been  done.  But  the  defendant  instead  of  obeying  the  in- 
structions which  he  had  so  long  before  received,  accepted  a  new 
promise,  and  the  vrrit  was  not  served.  On  the  fifteenth  of  the 
ensuing  June  two  writs  were  issued  from  the  defendant's  offioe 
against  Willard,  and  more  property  was  attached  than  would 
have  been  sufficient  to  satisfy  the  plaintiff's  demand.  At  this 
time  the  defendant  was  from  home,  and  the  writs  were  issued 
by  his  clerk.  This  surely  can  be  no  excuse  for  the  defendant. 
After  bavingi  at  his  own  pleasure,  without  the  consent  of  the 
plaintiff,  and  against  the  obvious  meaning  of  his  instructions, 
suspended  proceedings  against  Willard,  he  ought  not  to  have 
left  his  office  in  the  charge  of  his  clerk,  without  giving  orders  to 
secure  this  debt,  if  it  should  become  necessary.  It  appears, 
then,  that  from  some  time  previous  to  the  fifteenth  of  March, 
when  the  defendant  made  his  answer  to  the  plaintiff's  letter  ol 
instructions  the  defendant  neglected  to  obey  them;  and  it  also 
appears  that  during  the  whole  of  that  time  Willard  had  open 
and  visible  property,  which  might  have  been  attached  to  secure 
the  plaintiff's  debt,  and  which  would  have  been  so  attached  if 
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lus  in&tmctioiiB  liad  been  obeyed.  Sniely  these  facts  diow  that 
there  has  been  an  unreasonaUe  neglect,  and  a  consequent  loss^ 
for  which  the  defendant  is  accountable. 

After  pronouncing  this  opinion,  it  is  but  justice  to  the 
character  of  ICr.  Williams,  to  declare  that  I  am  acquainted  with 
no  man  in  whose  faithful  and  upright  conduct,  and  diligent  at< 
tention,  as  an  attorney,  I  should  place  more  confidence.  And 
in  the  case  before  us,  although  the  error  on  the  part  of  Mr. 
Williams  was  such  as  to  render  him  liable  to  indemnify  the 
plaintiff  for  the  loss  he  had  sustained,  yet  I  haye  no  doubt  it 
had  its  foundation  in  a  humane  desire  to  save  expense  and  yexa- 
tion  to  the  debtor. 

It  is  the  unanimous  opinion  of  the  court,  including  the  chief 
justice,  who  was  present  at  the  hearing  of  the  causey  that  the 
I^aintiff  is  entitled  to  judgment. 


Nyb  V.  Ona 

i8MAM.]Sl.] 

PtaAixDffo  nr  SLAimaL— A  genesal  ooont  in  an  aotion  for  sUader,  tm  obavg- 
ing  the  plaintiff  with  itealing^  ii  good. 

WoBDC  AcnovAXLB. — Where  one  udd  "he  woold  ventare  anything  tha 
plaantiff  had  stolen  the  book,'*  the  words  being  proved  to  be  spoken 
malioHnufy,  wete  held  to  sapport  a  Terdiot  for  damages. 

Si^AHDKE.  The  words  charged  in  the  declaration  were:  **  He 
has  stolen  my  powder-horn,''  **  He  has  stolen  my  arithmetic," 
and  "He  has  been  unfaithful,  and  has,  I  believe,  taken  money 
from  my  desk."  There  was  also  a  count  "for  charging  the 
the  plaintiff  with  the  crime  of  stealing."  A  general  verdict  was 
rendered  for  the  plaintiff,  and  a  motion  for  a  new  trial  made, 
upon  the  ground  tiiat  the  words  were  not  proved  as  laid.  The 
evidence  appears  from  the  opinion. 

I%e  SMcUor^fjieneralg  for  the  defendant. 

Thama8  d  Sproai^  contra^  relied  upon  the  case  of  Wdih  v. 
Poor^  Cro.  Eliz.  569,  to  show  that  it  was  sufficient  if  the  words 
psored  agreed  substantially  with  those  laid. 

By  Court,  Pabeeb,  J.  In  the  declaration  there  are  two 
counts,  one  charging  the  defendant  with  having  spoken  certain 
de&matoiy  words,  specially  set  forth;  the  other  charging  him 
generally  with  having  maliciously  accused  the  plaintiff  of  the 
crime  of  stealing.  It  is  doubtful  whether  some  of  the  words 
cfaaiged  in  the  £rst  count  are  actionable,  viz.,  "He  has  been 
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unfaithful,  imd,  I  believe,  has  taken  money  from  my  desk.** 
Others  are,  "without  doubt,  actionable,  as  ''  He  has  stolen  my 
powder-horn,''  **  He  has  stolen  my  arithmetic/'  The  latter,  at 
least,  are  actionable,  with  the  innuendo  to  explain  them,  which 
is  found  in  the  declaration.  The  eyidence  upon  which  the  jury 
founded  their  yerdict  applied  to  the  second  set  of  words  charged 
in  the  first  count;  and  there  was  no  eyidence  to  support  either 
of  the  other  charges  in  the  count.  The  words,  as  proyed,  were, 
''He  would  venture  anything  Nye  had  stolen  the  book." 
Another  witness,  present  at  the  same  conversation,  testified  to 
difierent  words,  viz.,  that  the  defendant  said,  "  he  would  ven- 
ture Nye  had  taken  away  his  book."  These  words  would  not 
be  actionable  without  some  coUoquium  showing  that  by  carrying 
away  clearly  intended  stealing.  But  it  must  be  presumed  that 
the  jury  believed  the  first  witness;  and  they  had  good  reason, 
as  his  testimony  was  given  recently  after  the  conversation,  and 
that  of  the  latter  more  than  a  year  subsequent  to  it. 

General  damages  were  assessed  by  the  jury,  and  a  new  trial 
is  moved  for  because  the  words  proved  were  different  from  the 
words  laid  in  the  count;  and  according  to  the  rule  that  where 
the  words  are  particularly  set  forth,  they  must  be  proved  as 
laid,  this  evidence  was  not  sufficient  to  support  the  declaration, 
and  a  new  trial  ought  to  be  granted.  But  it  is  contended  that 
the  words  proved  being  actionable,  and  the  second  coimt  having 
alleged  in  substance  that  the  defendant  charged  the  plaintiff 
with  the  crime  of  stealing,  a  new  trial  ought  not  to  be  granted, 
but  judgment  entered,  because  both  the  counts  are  good,  and 
the  evidence  sufficiently  maintains  the  second.  This  position 
is  true,  provided  the  second  count  be  sufficient  in  law  of  itseU 
to  support  an  action  of  slander.  There  seems  to  be  no  reason 
why  such  a  count  should  not  be  good,  if  a  plaintiff  chooses  to 
rely  on  such  a  general  statement  of  his  case.  It  certainly  is  not 
prejudicial  to  the  defendant;  for  if  he  should  attempt  to  justify 
instead  of  being  held  to  prove  that  the  plaintiff  has  committed 
the  particular  theft  with  which  he  may  by  the  words  have 
charged  him,  he  will  sufficiently  establish  his  defense  by  plead- 
ing and  proving  any  larceny  committed  at  any  time  by  the 
plaintiff.  And  the  practice  seems  to  have  been  conformable  to 
this  principle;  for  the  books  furnish  many  precedents  of  declar- 
ations in  slander  of  a  general  nature,  or  where  the  substance  ol 
the  words,  and  not  the  words  themselves,  is  laid  in  the  count. 

In  a  very  good  book  of  practice,  called  Morgan's  Yade 
Mecum,  it  is  said  to  be  customary,  where  there  is  the  least 
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doabt  as  to  proTing  the  identical  words,  to  add  a  general  coont, 
as  that  the  defendant  charged  the  plaintiff  with  the  crime  of, 
etc.  Now,  if  each  count  were  bad,  no  judgment  could  have 
been  rendered  on  any  counts  joined  with  it,  where  the  damages 
were  general.  It  must  therefore  be  presumed  that  such  a  form 
would  long  since  have  been  rejected  from  the  precedents,  if 
any  l^gal  i>bjections  lay  to  it. 

In  the  action  of  Nelson  y.  Dixie,  which  was  cited  at  the  bar, 
Lord  Hardwicke  said :  In  an  action  for  words,  you  may  either  lay 
the  particular  words  spoken,  or  may  set  out-tbe  substance  of 
them;  and  if  the  substance,  as  that  the  defendant  charged  the 
plaintiff  with  such  or  such  a  crime,  it  is  sufficient  to  proTO  the 
Bobstance  of  the  words;  and  he  says  there  are  precedents  of 
the  sort  in  Bastell's  Entries,  and  the  substance  is  laid  in  Latin; 
bat  where  the  vezy  words  are  laid,  they  must  be  proyed  as  laid. 
We  think  this,  though  a  case  at  nisiprivs  only,  yet,  as  it  was 
decided  by  a  yery  eminent  judge,  and  seems  to  be  acquiesced  in, 
and  is  introduced  into  Comyn's  Digest  and  other  respectable 
compendimns,  to  be  sufficient  authority  for  us  to  support  the 
second  count,  especially  as  there  can  be  no  inconyenience  in  this 
general  form  of  declaring.  It  is  further  objected  that  the  words, 
as  proyed,  did  not  amount  to  a  direct  and  positiye  charge  of 
frime,  and  therefore  would  not  support  any  count;  the  words 
being  I  will  yenture  he  has  stolen,  etc.  There  are  many  cases 
where  words  spoken  hypothetically  are  held  to  be  actionable;  and 
if  they  were  not,  it  would  be  easy  for  the  def amer,  by  cunningly 
adopting  this  form  of  expression,  to  ruin  reputations  with  im- 
ponily.  This  must  be  always  a  subject  for  the  consideration  of 
the  jury;  if  they  belieye  the  words  to  haye  been  maliciously 
spoken,  and  witii  intent  to  oonyey  a  charge  of  crime,  they  are 
bound  to  giye  damages,  howeyer  artful  the  contriyance  may 
haye  been  to  spread  scandal,  without  exposing  the  author  to 
pmiifihment. 

Judgment  must  be  entered  on  the  yerdiot. 


Nsw  BsDYOBD  T.  Corporation  v.  Adams. 

l81CAM.iaB.] 

BuMUKiPTJDH  VOK  SHABn.— An  engngement  to  take  a  oertsin  number  ol 

■hacee  In  a  tnmpike  by  a  sabscriber,  will  not  eapport  an  action  agamal 

him  on  behalf  of  the  oorporation  to  xeoover  the  aaaeannenta  laid  for  mak* 

ing  the  turnpike. 
Am.  nao.  ToL. 


82  New  Bxdfobd  T.  Oobpobitiok  v.  Adams.  pHais. 

AssuHPsiT  to  recoyer  fhe  amount  of  an  asaessment  levied 
upon  the  defendant  aa  the  owner  of  ten  eharea  in  the  New 
Bedford  and  Bridgewater  Turnpike  corporation.  Whether  or 
not  the  action  could  be  maintained  turned  upon  the  constmo- 
tion  of  the  following  writing  signed  Toj  Adams  and  others: 

''We,  the  subscribersy  desirous  to  promote  the  building  of  a 
turnpike  and  bridges  from  New  Bedford  to  Weymouth,  com- 
prehended in  a  petition  signed  W.  Boach,  Jr.,  and  otherB, 
granted  bj  the  honorable  legislature  in  their  present  sessiony 
have  divided  the  expense  of  building  said  turnpike  and  bridges 
from  Thompson's  pond  in  Middleborough  to  communicate  with 
the  Braintree  and  Weymouth  turnpike  in  the  town  of  Wey- 
mouth into  five  hundred  shaies,  and  engage  to  take  the  number 
of  shares  affixed  to  our  names. 

''JanuaiySO,  1804." 

Upon  a  verdict  for  the  iJaintiffj  the  defendant  moved  for  a 
new  trial. 


WhUman,  for  tiie  defendant,  relied  upon  Tf^e  Andover  2Vtm* 
fihe  Oor.  t.  Chtdd,  6  Mass.  40  [4  Am.  Dec.  80],  as  conclusive 
that  no  implied  promise  to  pay  the  assessment  could  be  raised 
from  the  subscription  paper;  and  contended  that  the  word 
"expense''  referred  to  their  interests  as  members  of  the  corpor- 
ation, not  to  the  individual  liability  of  the  corpo«titors. 

IBichd,  corUra. 

By  OouBT.  The  question  in  this  case  is,  whether  tiie  defend* 
ant  is  liable  to  an  action  of  OKumpsU  for  neglecting  to  pay  tiie 
sums  assessed  on  the  shares  in  the  stock  of  the  corporation  for 
which  he  became  a  subscriber.  The  answer  to  this  inquiry 
must  depend  upon  a  construction  of  the  vmting  v^hich  the  de* 
fendant  subscribed.  Several  cases  of  this  kind  have  already 
been  decided  in  this  court;  and  each  of  them  on  the  force  and 
effect  of  the  engagement  entered  into.  The  general  principle 
upon  which  they  all  rest  is  that  where  the  party  makes  an 
express  promise  to  pay  the  assessments,  he  is  answerable  to  the 
corporation  upon  such  promise,  and  may  be  compelled  to  the 
performance  of  it  by  action  at  law.  Where,  on  the  other  hand, 
one,  by  subscribing  the  act  of  association,  simply  engages  to 
become  a  proprietor  of  a  certain  number  of  shares,  without 
promising  to  pay  assessments,  there  the  only  remedy  which  the 
corporation  has  is  by  sale  of  the  shares  to  raise  the  sum  assessed 
on  them.     In  the  subscription  paper  in  this  case,  the  sub- 
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B'viberB  diyide  ihe  expense  into  five  hundred  shares,  and  each 
engages  to  take  the  number  of  shares  affixed  to  his  name.  In 
our  opinion  this  cannot  amount  to  anything  more  than  an 
agrsement  into  how  many  sharea  the  stock  shall  be  diTided, 
and  to  whom  those  shares  shall  belong.  There  is  no  express 
prosuse  to  pay,  nor  is  any  language  nsed  from  which  the  law 
can  raise  an  implied  promise.  It  may  be  observed  also  that 
this  whole  transaction  passed  before  there  had  been  any  meet- 
ing of  the  corporation  to  authorize  the  receiving  of  subscrip- 
tions; and  on  this  groimd  also  the  paper  cannot  furnish  eyi* 
dance  of  a  contract. 

On  the  whole,  it  is  our  opinion  that  the  plaintifis  hare  not 
maintained  their  action.  The  verdict  must,  therefore^  be  set 
aside,  and  pursuant  to  the  agreement  of  the  parties,  a  genetal 
verdiet  entered  for  the  defendant. 


Sumner  u  Williams. 

[8  Kam.  la.] 

liAMUiT  ov  AmmnsEaATOB  oir  GoTSNAim  nr  I>xBD.^The  sdminlsiniton 
of  an  insoIveBt  estate^  under  an  order  of  ooort  for  the  nle  of  the  intei- 
teto'a  reel  estate^  eold  an  equity  of  redemption^  of  which  the  latcatata 
WM  aappoaed  to  die  aeiaed  (the  gianteea  at  the  aame  time  pnrohaaiog  an 
aangnment  of  the  mortgage),  and  the  administratoFa  coveiuuited  in  the 
deed  in  their  capacity  aa  admioistratora,  that  "  they,  aa  administraton» 
are  lawfully  aeiaed  of  the  preouaee;  that  they  are  clear  of  all  inoom* 
iNMDoea,  except  the  mortgage;  that  they  have  in  their  aaid  capacity,  good 
xi^  to  sell,  eto.;  tfastaa  admimatraton,  they  will  warranty  etc.,  againat 
tiia  lawful  elaima  of  all  penooa,"  and  aigned  and  aealed  the  deed  aa  ad- 
Dudatraton.  In  aa  action  against  them  npon  a  oorenant  of  waixanty 
after  eviction,  it  waa  held  that  they  were  personally  liable  on  their  eoT« 


Msasma  or  Damagbb.— >The  measure  of  damagea  in  snch  case  was  held  to  be 
the  eooaideraticai  money  and  interest,  with  the  costs  that  had  arisen  to 
tiia  geanteea  in  defending^  and  did  not  inelnde  the  money  paid  £or  the 
asB^gnmsnt  of  the  mortgage^  nor  for  the  zelsaae  of  dower  by  the  intea* 
tate'a  widow. 

Acnov  for  the  alleged  breach  of  the  ooyenant  of  warranty,  com- 
menoed  hy  Elizabeth  Sumner,  upon  a  deed  given  by  the  def end- 
aniaasadministratorBof  the  estate  of  one  Dndley,  and  prosecuted 
by  the  adminktrator  of  Eliaabefch,  who  died  during  the  pendency 
of  the  action.  The  facta  fully  appear  from  the  opinions.  The 
principal  question  raised  was  whether  the  defendants  person- 
ally, and  in  their  private  capacities,  were  liable  for  any  breach 
of  the  coYonants  expressed  in  their  deed. 
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Dexter  and  FreKoU,  for  the  plaintiff. 

Amory^  Bigelow  and  Jackson,  for  the  defendants. 

SswALLy  J.  This  action  was  faronght  for  an  alleged  fareaeh  of 
ooTenant  of  general  warranty,  and  the  defendants  are  charged 
personally,  in  their  private  capacities,  npon  a  covenant  ex- 
pressed in  a  deed  of  bargain  and  sale  made  by  them  as  the 
administrators  of  the  estate  of  William  Dudley,  deceased,  in- 
testate and  insolvent. 

The  defendants  have  had  oyer  of  the  deed  containing  tiieir 
covenant,  and  of  another  conveyance  respecting  the  same  lands 
and  tenements  referred  to  in  the  recitals  of  their  deed,  and  these 
instruments  copied  upon  the  record,  contain,  as  it  appears  to 
me,  the  whole  case  to  be  decided.  For  the  breach  alleged  in 
the  declaration  is  neither  traversed  nor  avoided  by  any  material 
fact  averred  in  the  multiplied  pleas  in  bar,  containing  traverses 
and  averments  of  conclusions  in  law. 

The  defendants  in  their  deed,  undertake  to  convey  to  Increase 
Sumner  and  Elizabeth  Sumner,  and  to  their  heirs  and  assigns 
forever,  an  equity  of  redemption,  which  the  said  Dudley  had  at 
his  decease,  in  certain  lands  and  tenements  described,  and  being 
the  same  which  he  in  his  life-time,  had  conveyed  to  the  said 
Thomas  Williams  in  mortgage,  and  as  security  for  a  certain  sum 
of  money  remaining  due  to  him.  And  it  further  appears  from 
the  recitals  in  the  deed,  and  from  the  conveyance  by  Thomas 
Williams  introduced  upon  this  record,  that  the  said  Increase 
and  Elizabeth,  either  before  or  at  the  time  of  their  purchase  of 
the  said  equity  of  redemption,  became  the  assignees  of  the  said 
mortgage,  and  paid  therefor  a  certain  sum  of  money  to  the  said 
Thomas  Williams. 

To  the  conveyance  of  the  equify  of  redemption  certain  coven* 
ants  are  annexed,  in  these  words:  **  And  we,  in  our  said  capaoitj 
of  administrators,  do  covenant  with  the  said  Increase  and 
Elizabeth,  their  heirs  and  assigns,  that  we,  as  administratoiB, 
are  lawfully  seised  of  the  premises;  that  they  are  free  and  dear 
from  all  incumbrances  by  us,  or  with  our  knowledge  made, 
saving,  etc.,  that  we  have,  in  our  said  capacity,  good  right  to 
sell  and  convey  the  same  to  the  said  Increase  and  Elizabeth, 
and  that  as  administrators,  as  aforesaid,  we  will  waxrant  and 
defend  the  same  to  the  said  Increase  and  Elizabeth,  their  heirs 
and  assigns  forever,  against  the  lawful  claims  and  demands  of 
all  persons." 

In  this  action  by  Elizabeth  Sumner,  the  surviving  grantee^ 
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commeiioed  in  her  life-tune,  and  now  proeeonted  by  her  admin« 
istnior,  the  breach  of  ooyenant  is  alleged  in  three  seyenl . 
eoontSy  with  some  little  Tariation  to  be  notioed  hereafter,  bat 
otherwise  in  these  words,  "the  said  Thomas  and  Joseph  have 
not  wazmnted  and  defended,  etc.,  for  that  one  Joseph  Dudley, 
etc,  long  before,  etc.,  and  at  the  time,  etc.,  and  eontinoally 
until  the  eviction,  etc.,  had  good  and  lawfnl  right  and  title, 
ete.,  as  eldest  son  and  heir  male  of  the  body  of  William  Dudley 
aforesaid,  bj  virtue  of  the  gift  of  one  Joseph  Dudley,  deceased, 
made  to  the  said  William  Dudley,  and  the  heirs  male  of  his 
body;"  and  then  an  eviction  by  suit,  judgment,  and  execution, 
under  that  title,  is  set  forth  and  ayerred.  This  breach,  if 
suitably  alleged,  is  to  be  taken  as  coufessed  by  the  pleadings, 
which  refer  to  the  consideration  of  the  court  the  general  in- 
quiiy  whether  this  action  is  maintained  against  the  defendants 
i^on  the  case  disclosed.  The  deed  of  the  defendants  is  pur- 
suant to  a  license  and  authority  granted  to  them  to  convey  the 
reel  estate  of  which  their  intestate  died  seised  in  fee-simple,  for 
the  payment  of  his  just  debts,  according  to  the  provisions  of 
the  statutes  in  that  case.  In  obtaining  and  exercising  this 
aiithori<7  ^^7  necessarily  acted  as  administrators;  the  consid- 
«ation.  paid  for  the  equity  of  redemption  conveyed  fay  them 
availed  to  the  creditors  of  William  Dudley,  and,  it  may  be  pre- 
sumed, has  been  paid  over  to  them  before  this  action  was 
brought;  and  in  their  deed,  according  to  the  words  of  it,  they 
not  only  convey  as  administrators,  but  they  profess  to  covenant, 
and  even  to  sign  and  seal,  as  administrators.  In  this  view  of 
the  case  the  question  arises  whether  the  defendants  personally, 
and  in  their  private  capacities,  are  liable  for  any  breach  of  the 
covenants  expressed  in  their  deed. 

After  much  deliberation,  the  court  continue  divided  upon 
this  question,  and  that  I  may  endeavor  to  justify  the  opinion  I 
have  adopted,  I  shall  examine  it  rather  more  at  large  than 
otherwise  would  have  been  necessary  or  convenient.  The  de« 
fendanfs  contend  that  they  conveyed  and  covenanted  in  a 
diaracter  of  agency;  and  therefore  that  the  effects  for  which 
they  acted,  that  is,  of  William  Dudley  in  their  hands  to  be 
administered,  if  any  there  were,  became  liable  for  their  trans- 
actions; or,  at  any  rate,  that  a  deed  given  and  accepted  as  a 
deed  by  administrators,  can  only  operate,  either  for  the  con« 
veyance  or  covenants  therein,  according  to  their  power  to 
efaaige  the  effects  of  their  intestate;  and  that  no  other  intent  of 
the  parties  can  be  supposed  or  admitted,  even  if  certain  clauses 
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of  the  deed  aie  rendered,  bj  this  oonstmciion,  altogether  Tain 
and  nagatory. 

The  contracts  of  agents,  whether  in  public  or  private  coh;- 
cems,  as  of  a  person  acting  officially  for  the  public,  or  of  a 
servant  in  the  business  of  hk  master,  made  according  to  their 
authority  and  with  a  disclosure  of  their  agency,  do  not  render 
the  agents  personally  liable,  unless  by  an  express  stipulation, 
in  which  the  agent  engages  his  own  responsibility  and  credit. 
This  rule  applies,  howeyer,  only  where  a  principal  is  disdoaed, 
and  when  the  contract  may  be  understood  to  have  been  made 
with  him  according  to  the  obvious  intentions  of  the  inmiediate 
parties.  In  this  respect  it  seems  impossible  to  apply  the  rule 
to  the  contract  of  an  executor  or  an  administrator,  in  admin- 
istering the  estate  or  e£Eects  of  deceased  persons.  The  office  of 
an  administrator  is  rather  a  trust  than  an  agency.  The  per> 
sonal  estate  of  a  deceased  testator  or  intestate  is  vested  abeo- 
lutely  in  the  executor  or  administrator.  The  real  estate  is  not 
vested  in  them  by  virtue  of  their  office;  but  a  licMise  to  sell  fov 
payment  of  debts,  obtained  pursuant  to  the  statute,  vests  in  the 
executor  or  administrator  an  authority  and  trust,  to  be  executed 
upon  their  own  responsibility.  In  exercising  an  authorilj  of 
this  description,  an  administrator  is  not  the  rej^resentative  or 
agent  of  any  other  person;  and  to  suppose  the  other  effects  of 
the  deceased  liable  for  the  contracts  of  an  adxainistrator,  ia 
selling  the  real  estate  of  his  intestate,  would  be  productive  of 
the  utmost  perplexity  and  confusion.  Several  decisions  have 
been  cited  in  the  argument  for  the  plaintiff,  to  show  that  in  the 
sale  or  disposal  of  the  personal  estate,  an  administrator  renders 
TiymaAlf  personally  liable,  and  this  is  according  to  the  course  of 
our  daily  and  uniform  experience  upon  the  subject.  Thus,  in 
assigning  a  negotiable  note  or  bill  of  exchange,  payable  to  his 
intestate  or  his  order,  although  an  administrator  makes  his 
indorsement  in  that  capacity,  uid  the  transfer  has  effect  by 
virtue  of  his  office,  yet,  the  guaranty  of  payment,  implied  by 
the  custom  of  merchants,  ia  the  personal  contract  of  the  ad- 
ministrator, for  which  he  is  liable  de  bonis  prapnis:  King  v. 
Thorn,  1  T.  B.  487.  An  administrator  is  liable  in  the  same 
manner  upon  his  express  contract  made  for  the  debt  of  his 
intestate^  as  in  the  case  cited  at  the  bar  of  Barry  v.  Acs^,  1  T. 
B.  691,  where  an  administrator  became  bound  for  the  perform- 
ance of  an  award  upon  controversies  and  demands  between  the 
intestate  and  the  other  party  to  the  submission:  Peansony. 
Eenry,  5  T.  B.  6.    And  the  decision  was  not  upon  the  ground 
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that  the  bond  was  an  admission  of  assets,  but  because  he  had 
expresdy  bound  himself.  In  that  case,  as  in  this,  the  party 
fiaallj  made  liable  had  bound  himself  as  administrator  to  pay. 
Bat  the  naming  a  party,  otherwise  su£Sciently  described,  as  an 
ezeeutor  or  administrator,  may  be  surplusage,  and  is  so  held 
where  the  words  are  unnecessary  to  the  contract  or  to  a  demand 
by  or  against  him,  in  a  declaration  or  suit:  1  Vent.  49.  In 
short,  the  general  principle  undoubtedly  is,  I  think,  that  an 
administrator  has  no  power  of  charging  the  effects  in  his  bands 
to  be  administered,  by  any  contract  originatiDg  with  himself,  and 
it  seems  to  be  clearly  understood,  by  the  decisions  which  hare 
been  cited,  that  his  contracts  in  the  course  of  his  administra- 
tion, or  for  the  debts  of  his  intestate,  render  him  liable  de  bonis 
propnu:  Jemwngs  ▼.  Newman^  4  T.  B.  847.  But  it  is  con- 
tended, for  the  defendants,  that  whether  the  administrators 
had,  or  had  not,  a  power  of  charging  the  assets  of  the  deceased 
"liniliam  Dudley  with  the  ooTcnants  in  this  deed,  yet  the  exposi- 
tion of  their  charaeter  and  capacity  in  the  contract  itself,  and 
the  suliject-matter  of  it,  necessarily  require  a  construction 
which  dischaiges  the  defendants  from  any  liabUity  upon  the 
iiihire  of  the  title,  which  they  undertook  to  conyey;  and  that 
the  covenants  of  the  defendants  must  haye  been  intended  by 
them,  and  accepted  by  the  grantees  in  the  deed  in  question, 
either  as  coyenants,  yoid  in  their  operation,  or  as  coyenants 
which  respected  the  acts  of  the  grantors  only. 

Contncts  under  seal  ayail  by  their  solemnity,  eyen  when  yol- 
untarily  made,  and  without  any  consideration  to  the  party  en- 
gsged.  It  is  said,  indeed,  that  on  covenants  under  seal,  merely 
yolontary,  nominal  damages  only  are  recoverable  at  law;  but  a 
covenant  fay  one  for  the  debt  or  duty  of  another,  or  where  the 
party  in  whose  favor  the  contract  is  made  foregoes  some  advan- 
tage, or  incurs  an  expense,  or  suffers  some  loss  in  consequence 
ci  placing  his  confidence  in  another's  undertaking — no  case  of 
this  description  can  be  viewed  as  a  contract  merely  voluntary, 
or  estimated  as  a  covenant  without  consideration:  Powell  on 
Ckmtraots,  840,  846;  1  Str.  668;  1  Bol.  Abr.  22;  Hob.  4,  6; 
CSio.  Jao.  842. 

Warranties  or  stipulations  of  property  and  title,  in  sales  of 
goods,  or  baigains  and  conveyances  of  real  estate,  arise  some- 
times by  implication  of  law,  and  are  sometimes  expressed,  and 
make  a  part  of  the  contract.  Whether,  upon  a  sale  by  an  ez- 
eoator  or  administrator  of  the  effects  of  his  testator  or  intestate, 
with  a  full  disclosure  of  his  character  and  trust,  a  stipulation  of 
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title  and  piopertj  would  arise  bj  legal  implicatioiiy  to  affect 
hioi  personally^  is  a  question  we  are  not  called  upon  at  this  time 
to  determine.  In  the  case  at  bar,  the  plaintiff  relies  upon  an 
express  warranty  of  the  title  or  interest  purchased;  and  this 
oorenant  forms  an  important  part  of  the  contract  contained  in 
the  deed  of  the  defendants. 

An  administrator  acting  under  a  license,  and  exercising  an 
authority  to  sell  the  real  estate  of  his  intestate,  is  not  required 
by  any  duty  of  his  office  or  trust  to  enter  into  a  personal  oor- 
enant for  the  absolute  perfection  of  the  title  which  he  under- 
takes to  conyey,  or  for  the  validity  of  the  conyeyance,  beyond 
his  own  acts.  It  will  be  admitted,  however,  that  he  is  at  liberty 
to  do  it,  if  he  chooses  thus  to  excite  the  confidence  of  pur- 
chasers, and  to  enlarge  the  proceeds  of  the  sale;  and  that  he 
may  be  competent  to  engage  his  own  credit  collaterally  in  the 
conveyance,  in  so  much  as  that  a  contract  to  this  effect  is 
not  unlawful  or  void  in  itself  for  any  absurdity  or  inconsistency. 
In  the  case  supposed  of  a  sale  by  an  administrator,  a  covenant 
of  title  is  not  perhaps  to  be  inferred  upon  the  mere  implication 
of  law,  as  upon  the  words  dedi  or  demigi.  I  say,  perhaps,  for  in 
the  case  of  Knipe  v.  Palmer,  2  Wils.  130,  which  was  the  case  of 
a  lease  by  the  committee  of  a  nan  compo$,  made  in  his  own  name 
as  committee,  nil  Jiabuit  in  tenemeniia,  was  holden  to  be  a  good 
plea  for  the  lessee;  yet  the  court  inclined  to  the  opinion  that 
the  committee,  as  lessor,  was  personally  liable  upon  the  cove- 
nant in  law  implied  from  the  word  demisi;  but  this  question 
was  avoided  in  the  decision.  If  the  deed  contains  express  cov- 
enants of  a  limited  nature,  then  it  is  clear  that  no  general  cove- 
nant of  title  can  be  implied.  If  the  deed  contains  express 
covenants  of  the  administrator,  as  in  the  case  at  bar,  he  is  cer- 
tainly not  to  be  holden  beyond  the  legal  import  and  effect  of 
such  covenants.  If  these  are  doubtfully  expressed,  and  the 
words  admit  of  a  construction  which  restrains  the  covenants  to 
his  own  acts,  this  may  be  reasonably  conjectured  to  be  the  true 
construction;  for  this  is  the  most  natural,  and  therefore  the 
most  probable,  intention  of  the  parties  in  the  actual  circum* 
stances  of  the  case.  The  rule  then  applies,  that  where  sen- 
tences are  ambiguous,  or  capable  of  several  significations, 
conjectures  are  necessarily  resorted  to  to  determine  the  meaning 
of  the  parties;  and  conjectures  for  this  purpose  may  be  drawn 
from  tiie  subject-matter,  and  from  the  circumstances  of  the 
contract:  Powell  on  Contracts,  377.  This  rule  is,  however, 
applicable  only  where  the  sentences  in  which  the  parties  have 
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expressed  tliemselyes,  either  from  the  terms  or  their  arrange- 
ment,  leaTe  their  intentions  doubtfal.  For  otherwise  the  most 
nsoal  and  natural  import  is  to  be  given  to  the  instrument  or 
evidence  of  the  contract;  and  to  resort  to  rules  of  construction 
would  be  to  substitute  probable  conjectures  for  evidence  that  is 
direct  and  unalterable.  QuoHea  in  verbi8  nvUa  est  ambigtiiUu, 
Ai  nuOa  exposiiio  contra  verba  ea^^ressa  Jienda  esi. 

I  have  stated  the  words  of  the  deed  of  the  defendants,  in 
which  their  covenants  subjoined  to  their  conveyance,  are  ex« 
pressed;  and  I  have  heretofore  examined  them  very  deliberately 
and  carefoUy .  Among  their  covenants  of  seisin,  of  a  good  right 
to  sell  and  convey  and  to  warrant  and  defend,  there  is  an  inter- 
mediate covenant  against  incumbrances  restricted  to  the  knowl- 
edge and  acts  of  the  defendants.  Without  resorting  to  the 
mechanical  rule,  as  it  may  be  called,  of  determining  the  sense 
bj  a  particular  arrangement  of  vrords  and  sentences,  which  ia 
certainly  not  always  conclusive;  and  taking  all  these  covenants 
together,  and  giving  every  possible  effect  to  the  intermediate 
covenant,  I  have  been  unable  to  perceive  any  restriction  in  sense 
or  expression,  to  be  drawn  from  it  to  the  other  covenants  in  this 
deed.  If  it  were  possible  to  apply  the  restrictive  words  in  the 
intermediate  covenant,  to  the  preceding  covenant  of  seisin,  or 
to  the  sabsequent  covenants  of  authority  and  of  warranty;  if  this 
last  being  the  covenant  immediately  in  question  were  even 
rendered  thereby  doubtful  or  ambiguous,  as  to  the  intention  of 
the  parties,  there  would  be  a  necessity  of  resorting  to  probable 
conjectures,  vrhich  might  be  very  properly  drawn  from  the  sub- 
jedrmatter,  and  the  circumstances  of  the  contract.  The  cove- 
nants preceding,  and  the  covenants  subsequent  to  the  covenant 
against  incumbrances,  are  not  of  the  same  import:  2  Bos.  &  P. 
13.  Covenants  respecting  the  seisin,  the  power  to  convey,  and 
the  general  title,  made  vnthout  restriction,  may  well  consist 
with  a  restrictive  covenant  against  incumbrances:  2  Bol.  250, 1. 
5.  And  taken  altogether,  the  several  covenants  recited  stand 
unconnected  in  sense  and  expression,  and  uncontrolled  the  one 
by  the  other,  and  it  is  impossible  to  doubt  of  the  meaning  and 
import,  generally  affixed  to  the  words  and  sentences,  in  which 
the  oovenants  in  the  deed  of  the  defendants  are  expressed. 

Another  objection  to  this  action  is  a  supposed  merger  or  ex- 
tinction of  the  estate  or  interest,  whatever  it  was,  conveyed  by 
the  deed  of  the  defendants.  This  being  a  sale  of  an  equity  of 
redemption  to  the  assignee  of  the  mortgagee,  these  several  in* 
terests,  separate  and  distinguishable,  while  existing  in  different 
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pexBOBs,  became  united  by  these  conyeyances  to  the  same  per- 
BonSy  and  in  them  constitated  in  effect  but  one  title;  and  the 
inference  is,  that  the  covenants  respecting  the  equity  of  redemp- 
tion became  thereby  extinct;  and  that  an  eviction  from  the 
bargained  premises,  of  which  only  an  equity  of  redemption  was 
the  subject  of  the  conveyance  by  the  defendants,  was  no  breach 
of  their  covenant.  But  this  objection  has  been  eufficiently  an- 
swered. The  remedy  now  sought  upon  the  deed  of  the  de- 
fendants, is  not  the  remedy  given  upon  a  warranty  at  common 
law,  considered  as  a  covenant  real,  entitling  the  grantees  to  a 
render  in  value  of  other  lands  of  the  warrantor  in  case  of  an 
eviction  from  the  lands  conveyed  and  warranted.  Nor  is  thia 
a  warranty  relied  on  as  a  bar  and  title  in  itself,  against  the 
heirs,  lineal  or  collateral,  of  the  warrantors.  The  cases  cited 
for  the  defendants  in  support  of  this  objection  are  all  of  that 
description  in  which  it  is  obviously  important  to  aaoertaiii  the 
title  of  the  party  claiming  under  tbe  warranty;  and  those  rem- 
edies are  inapplicable  perhaps  to  the  conveyance  of  on  equi- 
table interest,  as  distinguished  from  the  legal  and  absolute  title: 
4  Com.  Dig.  Ghiaranty,  A.  &  O.;  Co.  Lit.  889  a,  879  b. 

The  case  at  bar  is  an  alleged  breach  of  an  express  personal 
covenant,  annexed  to  a  conveyance  of  an  interest,  valuable  in 
legal  contemplation,  of  a  value  acknowledged  by  the  consider- 
ation received  for  it  by  the  defendants,  for  which  their  conrey- 
ance  of  it  was  made.  It  was  bargained  and  sold  by  them,  and 
purchased  by  Increase  and  Elizabeth  Sunmer,  as  a  part  of  the 
title,  as  a  subsisting  interest  in  the  lands  and  tenements  mort- 
gaged by  William  Dudley  in  his  life-time.  The  fact  is  now  con- 
fessed by  the  defendants,  that  William  Dudley  was  tenant  in 
tail  only  of  the  land  mortgaged.  This  right  in  equity  of  re- 
deeming therefore  expired  with  him,  as  the  law  of  the  land  wbb 
at  the  time  of  his  death.  Or,  if  we  suppose  a  right  in  equity 
gained  in  fee-simple,  of  which  William  Dudley  may  be  techni- 
cally said  to  have  died  seised,  and  that  this  was  a  title  which 
the  defendants  had  authority  to  convey  as  administrators,  yet 
they  have  not  warranted  or  defended  it;  nor  could  it  be  war- 
ranted and  defended  by  their  deed  against  all  lawful  claims  and 
demands  whatsoever;  for  the  elder  title  of  the  heir  in  tail,  and 
the  eviction  under  it,  are  averred  in  the  declaration,  and  con- 
fessed by  the  defendants  in  their  pleadings.  These  observa- 
tions apply  also  to  the  objections  which  have  been  raised  against 
the  form  of  the  present  action,  from  a  supposed  variance  of 
the  counts  from  the  deed  of  tbe  defendants.    Whatever  may  be 
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the  form  of  that  objection  as  made  to  the  first  ooant,  it  has  no 
loiindatioii,  I  apprehend,  when  applied  to  the  second  and  thitd 
counts,  where  the  premises,  or  the  interest  which  the  defend- 
ants sell  and  conyej  in  the  Lmds  and  tenements  described,  are 
stated  in  the  words  of  the  deed,  and  the  covenant  upon  which 
the  action  is  brought,  and  the  breach  of  it,  are  set  forth  and 
assigned  bj  the  same  recourse  to  the  words  of  the  deed.  In 
the  strictest  comparison,  therefore,  of  the  second  and  third 
counts  with  the  deed  of  the  defendants,  there  is  no  variance. 
But  this  strictness  is  not  required  after  oyer,  and  a  plea  in  bar 
upon  the  merits.  It  is  sufficient,  if  the  deed  is  competent  evi- 
dence to  support  the  de<iIaration. 

The  objection  which  has  been  considered  arising  upon  the 
aatore  of  the  interest  conveyed  by  the  defendants,  and  the  fact 
that  Increase  and  Elizabeth  Sumner  claimed  and  held  by  an* 
other  title,  and  as  assignees  of  the  mortgage  of  William  Dudley, 
in  his  life-time,  the  lands  and  tenements  described  in  the  deed 
of  the  defendants,  their  conveyance  extending  only  to  a  remain- 
ing interest  therein,  will  deserve  further  attention  in  the  in- 
quiry of  damages,  if  this  action  should  be  finally  maintained 
for  the  plaintiff,  and  the  value  of  the  premises,  at  the  time  of 
the  eviction,  is  to  be  considered  as  the  measure  of  the  damages 
recoverable  therein.  The  case  may  be  supposed  of  general 
covenants  of  title  and  warranfy,  annexed  to  a  mortgage  in  fee- 
simple,  to  an  assignment  thereof  by  a  mortgagee,  and  to  a  con- 
veyance of  the  equity  of  redemption  by  an  assignee  of  the  mort- 
gagor made  also  to  the  assignee  of  the  mortgage;  and  an  evio- 
ti<m  by  an  elder  title  which  avoids  the  mortgage  and  the 
assignments.  If  the  value  of  the  premises  at  the  time  of  the 
eviction  is  to  be  the  measure  of  damages,  upon  which  of  the 
deeds  is  the  value  to  be  assessed,  or  by  what  apportionment, 
if  it  is  divisible  according  to  the  interest  conveyed  by  the  several 
deeds?  If  the  deed  of  the  defendant  was  void  in  its  creation, 
because  they  acted  without  authority  in  selling  and  conveying 
an  estate  of  which  their  intestate  was  tenant  in  tail  only,  and 
therefore  not  liable  for  the  payment  of  his  debts,  as  the  law 
then  was,  their  collateral  covenant,  broken  when  it  was  made, 
renders  them  liable  for  the  consideration  money  only,  and  the 
iatarest  thereof  from  the  time  of  the  contract,  with  the  addition 
of  the  expenses  ineuxxed  in  defending  the  suit.  But  as  no 
direct  aigument  upon  this  question  has  been  gone  into,  I  have 
not  come  to  a  decisive  opinion  upon  it.  Upon  the  whole,  the 
covenant  in  question,  to  warrant  and  defend,  is  to  be  construed 
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in  this  case  a  covenant  of  title  in  William  Dudley,  effectually 
conveyed  by  the  deeds  of  the  defendants,  to  avail  against  the 
lawful  claims  and  demands  of  all  persons.  A  breach  of  this 
covenant  is  sufficiently  alleged  in  the  declaratioD,  or  at  least  in 
the  second  and  third  counts.  The  title  conveyed  and  warranted 
is  described  as  a  right  of  redeeming  lands  and  tenements  sub- 
ject to  a  mortgage.  An  eviction  by  an  elder  and  lawful  title, 
from  the  lands  and  tenements  described,  sufficiently  set  forth 
and  averred,  justifies  the  general  averment  of  a  breach;  that 
the  defendants  have  not  wairanted  and  defended  the  interest 
therein  conveyed  by  them,  and  which  they  covenanted  to  war- 
rant. 

Nor  is  it  a  valid  objection  to  a  right  of  action  upon  an  expresB 
personal  covenant,  that  the  particular  mode  of  interest  described 
in  the  conveyance  to  which  the  covenant  is  annexed,  is  united 
in  the  grantee  with  another  title,  inconsistent  vrith  the  con- 
tinued separation  of  the  interest  as  a  subject  of  legal  con- 
templation, or  as  an  interest  for  which  a  specific  remedy  is 
maintainable.  A  failure  of  the  whole  title  js  a  breach  of  a 
covenant  to  warrant  any  part  or  interest  therein  against  all  law- 
ful claims,  and  in  an  inquiry  of  damages,  the  nature  and  value 
of  the  interest  conveyed  to  which  the  covenant  was  annexed,  is 
to  be  considered  and  estimated.  A  covenant  of  this  description 
annexed  to  a  conveyance  by  administrators,  acting  under  a 
license  to  sell  the  real  estate  of  their  intestate,  although  ex- 
pressed to  be  made  in  that  capacity,  is  necessarily  a  personal 
covenant,  for  which  they  are  liable  de  bonis  propriia,  because 
the  effects  of  the  intestate  are  not  liable  to  the  contract  of  an 
administrator  as  such,  and  because  an  express  contract  of  that 
kind. by  an  administrator  can  have  no  other  legal  operation,  and 
when  clearly  and  definitely  expressed,  no  interpretation  contraiy 
to  the  words  of  a  solemn  instrument  is  admissible. 

Upon  the  whole,  my  opinion  is  that  the  plaintiff  is  entitled  to 
judgment  upon  the  several  issues  in  law  joined  in  the  action. 

Pabxeb,  J.  (after  stating  the  facts),  observed :  The  objection 
to  the  liability  of  the  defendants,  which  strikes  the  mind  with 
most  force,  is  that  they  will  thus  be  subjected  to  tbe  payment 
of  damages  for  defect  of  title,  contrary  to  their  intention  when 
they  entered  into  the  contract,  and  when  they  were  to  derive 
no  personal  benefit  from  the  execution  of  their  trust  as  admin- 
istrators by  the  sale  of  tbe  estate.  This  may  be  a  hard  prin- 
ciple of  the  law,  but  it  results  from  tbe  application  of  legal 
principles  which  have  stood  the  test  of  time,  and  which  expe- 
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rienoe  has  pzoTed  to  be  msey  useful  and  necessaiy.  Whenever 
a  many  by  an  inatrument  under  seal,  undertakes  to  stipulate  for 
another,  if  he  acts  -without  authority,  or  beyond  his  authoritj, 
he  is  answerable  personallj  for  the  non-performance  of  the  con- 
traci  Such  is  the  case  of  an  attorney  stipulating  for  his  prin- 
cipal, not  having  authority,  as  in  the  case  of  AppUUm  y.  Binks^ 
6  East,  148;  of  the  committee  of  the  directors  of  a  turnpike  cor- 
poration, as  in  the  case  of  TiJbheto  ▼.  WdUeer^  4  Mass.  595;  of  a 
goaidian  giving  a  promissory  note  as  guardian,  as  in  the  case  of 
Thadker  v.  Dinamore  [4  Am.  Dec.  61];  of  an  administrator  bind- 
ing hirnself  to  perform  an  award  respecting  the  affiurs  of  his 
intestate,  as  in  the  case  of  Barry  v.  Bushy  1  T.  B.  69. 

Now,  in  all  these  cases,  as  well  as  in  many  more  which  might 
be  dted,  it  is  manifest  that  the  parties  held  answerable  never 
intended  to  make  themselves  liable;  nor  is  it  perceived  that 
ihey  personally  received  any  valuable  consideration  for  their 
undertaking;  and  yet  it  was  holden  that,  as  they  could  not  by 
their  act  bind  those  for  whom  they  intended  to  stipulate,  they 
were  bound  themselves.  Neither  is  it  unjust  that  men  pretend- 
ing to  give  a  security  to  others,  by  assuming  a  relation  which 
does  not  belong  to  them,  should  supply  out  of  their  own  means 
the  security  which  they  failed  to  impose  upon  their  principals; 
and  this  although  they  are  chargeable  with  no  fraud.  For  neg- 
ligence of  the  rights  of  others  is  often  a  ground  of  liability  with- 
out any  advantage  to  the  person  who  is  to  become  responsible. 
It  is  true  that  the  just  mode  of  ascertaining  the  legal  effect  of 
a  contract  is  to  know  the  intention  of  the  parties  to  it;  and  much 
lesB  stress  is  laid  upon  the  technical  expressions  in  a  deed  or  other 
li^  instrument  now  than  formerly.  Indeed,  there  appears  to  be 
little  difference,  in  modem  times,  in  the  rules  of  construction 
as  applied  to  wills  or  deeds.  What  did  the  parties  mean?  is 
the  great  question.  But,  as  I  apprehend  this  beneficial  rule, 
it  is  applicable  to  clauses  and  provisions  in  the  instrument,  the 
words  of  which  are  of  a  doubtful  import;  and  seldom  is  called 
in  aid  to  settle  the  question  of  the  liability  of  any  party  to  the 
instrument  when  its  meaning  has  been  ascertained.  An  attorney 
who  contracts  for  his  principal  may  mistake  his  authority,  and 
make  a  contract  beyond  the  letter  of  his  power.  He  certainly 
does  not  mean  to  charge  himself;  and  yet  he  would  be  charge* 
able  if  any  damage  arose  from  the  non-performance  of  his  con- 
tnct.  A  sheriff  who  should  sell  an  equity  of  redemption  viriute 
offieHy  and  should  enter  into  covenants  respectiDg  the  title, 
would  certainly  not  charge  the  debtor  by  his  covenants;  but 
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would  charge  himself,  although  such  was  not  his  intention.  A 
collector  of  taxes  who  should  sell  a  non-resident's  land  agree- 
ably to  the  tax  acts,  and  should  covenant  respecting  the  title, 
certainly  could  not  bind  the  owner  of  the  land;  opr  would  he 
mean  to  bind  himself;  for,  like  the  administrators  in  the  case 
at  bar,  he  would  receive  no  benefit  from  the  sale,  acting  merely 
in  discharge  of  a  trust,  and  that  too,  perhaps,  imposed  upon 
him  by  law,  and  not  voluntarily  accepted,  as  it  must  be  by  ad- 
ministrators. And  yet  there  seems  to  be  no  doubt  that  he 
would  be  personally  bound  by  such  covenants. 

The  case  of  Bickford  v.  Page^  2  Mass.  455,  was  not  difwimilar 
to  the  case  now  before  us.  Page  was  a  collector  of  taxes  for  the 
town  of  Parsonsfield,  and  sold  a  tract  of  land  belonging  to  a 
non-resident  proprietor,  who  had  neglected  to  pay  his  tax.  The 
deed  was  made  expressly  as  collector  of  the  town  of  Parsonsfield, 
jmd  the  authority  was  recited  in  the  premises.  The  covenants 
were  similar  to  those  in  the  deed  of  the  administrators  in  the 
present  case;  and  equal  caution  was  used  in  stating  the  oove- 
nants  to  be  made  by  him  in  the  capacity  in  which  he  acted.  It 
was  a  case  very  strougly  contested.  I  was  of  counsel  for  the 
defendant,  and  was  associated  with  a  gentleman  who  never  lost 
a  cause  by  not  presenting  points  sufficient  to  the  court,  and  who 
well  understood  the  advantage  of  special  pleading;  and  yet  the 
cause  was  defended  upon  other  points  doubtful  in  their  issue  to 
us  at  the  time;  and  it  never  occurred  to  either  of  us  that  the  de- 
fendant was  not  answerable  de  bonis  proprits  for  a  breach  of  any 
of  his  covenants.  It  happened  that  the  only  covenant  broken 
was  the  covenant  of  seisin;  so  that  the  damages  were  incon- 
siderable. But  at  that  period  the  distinction  in  the  effect  of 
covenants  was  not  recognized  in  our  courts;  and  we  apprehend 
that  the  rule  of  damages  would  subject  our  client  to  the  loss  of 
several  hundred  dollars,  when  the  consideration  of  the  deed  was 
littie  more  than  one  dollar,  and  that  went  into  the  treasury  of 
the  town,  and  not  into  the  pocket  of  the  grantor,  so  that  we  had 
every  motive  to  present  a  question  to  the  court,  which  would 
have  given  the  defendant  his  costs,  if  it  had  been  determined  in 
his  favor.  Now,  in  point  of  hardship,  a  collector  of  taxes,  who 
is  obliged  to  accept  the  office  or  pay  a  fine,  whose  duty  in  rais- 
ing money  by  the  sale  of  land  is  quite  as  arduous  as  that  of  an 
administrator,  whose  compensation  for  his  labor  is  at  least  as 
trifling,  will  not  yield  the  pre-eminence  to  an  executor  or  ad- 
ministrator, who  uncautiously  steps  beyond  his  du^  or  au- 
thority, and  may  lure  people  to  purchase  by  offering 
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covenants  of  title  intended  to  operate  against  the  estate  they 
iqpresent,  but  which,  by  the  prineiples  of  Liw,  cannot  produce 
the  effect  intended. 

A  class  of  cases  has  been  relied  on  by  the  defendants  to  show 
that  where  parties  have  contracted  in  aider  droit,  although  they 
hare  failed  to  bind  their  principals,  they  have  been  discharged 
from  any  personal  responsibility.  The  principle  maintained  in 
those  cases  is,  that  when  it  appears  by  the  contract  attempted 
to  he  enforced,  that  the  party  charged  was  an  agent  for  the 
pahlic,  the  agent  shall  not  be  compelled  by  suit  to  pay.  The 
effect  produced  in  my  mind  by  a  contemplation  of  those  cases 
is  contrary  to  what  was  expected  by  the  counsel  who  urged 
them.  They  were  all  decided  upon  grounds  of  public  policy, 
lest  the  service  of  the  government  should  be  delayed  or  preju- 
diced, if  its  servants  should  be  liable  to  suits  on  contracts 
avowedly  made  by  them  on  the  public  account.  Now,  if  the 
mere  intent  of  these  agents  not  to  bind  themselves  would  have 
been  sufficient  for  their  defense,  the  court  would  have  had  no 
occasion  to  resort  to  the  dangerous  ground  of  state  policy  to 
rdieye  them;  for  it  must  have  been  manifest  in  the  several 
cases  of  JdrBeaih  v.  Haldimand,  1  T.  B.  172;  Umvin  y.  Wolaey, 
1  T.  B.  674;  Hodgdon  v.  Dexter,  1  Cranch,  345;  and  Brovm  v. 
AMJBtin  [2  Am.  Dec.  11];  that  the  defendants  never  intended  to 
bind  themselves  personally,  but  merely  to  give  those  vdth 
whom  they  contracted  proper  evidence  of  their  demand  against 
the  reepectiye  governments. 

Excepting  these  cases,  which  stand  as  exceptions  to  the  gen* 
end  role,  there  does  not  seem  to  be  a  single  case  which  shows 
that  a  man  entering  into  a  contract  under  seal  for  another,  for 
whom  he  had  no  right  to  act  generally,  or  to  the  extent  of  his 
contract,  has  been  held  to  be  discharged  from  the  burden 
of  his  contract,  not,  although,  in  the  apprehension  of  both 
parties,  he  contracted  avowedly  in  auier  droU,  and  was  in  no 
wise  interested  in  the  consideration  of  his  contract.  This 
pnneiple  seems  to  be  settled  beyond  question  in  the  law- 
merchant.  Suppose  a  factor,  authorised  to  sell  goods  on  com- 
misnon,  should  imdertake,  without  directions  from  his  prind- 
pel,  to  warrant  the  goods  to  be  of  a  particular  character  or 
quality,  and  on  their  being  sent  to  market  it  should  turn  out 
that  they  were  of  an  inferior  quality;  can  there  be  any  doubt 
that  he  would  be  answerable  in  damages?  Yet  there  would  be 
many  compassionate  claims,  as  that  he  had  only  small  com- 
missions for  selling,  that  he  had  settled  with  his  principals. 
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who  were  unable  to  refond  to  him  if  obliged  so  to  do,  eie. 
Such  a  point  as  this  I  ruled  in  the  case  of  Stocker  ▼.  Amory^  and 
I  have  never  heard  the  principle  questioned  by  any  lawyer. 
Indeed,  there  are  certain  covenants  in  this  deed  which  no  one 
could  imagine  for  a  moment  could  be  enforced,  except  against 
the  defendants  in  their  private  capacity.     Such  is  the  covenant 
that  they  were  seised  in  fee-simple  of  the  estate  sold,  that  they 
had  good  right  to  sell.    Here  also  they  covenant  in  their  ca- 
pacity of  administrators;  but  no  one  would  think  of  instituting 
a  suit  against  them  in  their  capacity  for  the  breach  of  these 
covenants,  any  more  than  if  they  had  covenanted  that  the} 
were  administrators,  and  it  had  turned  out  that  no  letter  o! 
administration  was  ever  granted.    It  would  be  no  answer  to 
such  an  action  that  their  deed  was  signed  by  them  as  adminis- 
trators only,  that  they  never  intended  to  make  themselves 
liable;  that  all  the  proceeds  of  the  sale  had  been  appropriated, 
and  that  there  were  no  funds  out  of  which  they  could  indemnify 
themselves.    The  reply  to  all  this  would  be,  you  meant  to 
secure  us  by  these  covenants,  and  as  you  had  no  authority  to 
do  it  in  the  form  you  contemplated,  you  are  bound  by  your 
deed  to  do  it  yourselves.    This  course  of  reasoning,  and  the 
authorities  referred  to,  have  satisfied  me  that  the  defendants 
are  personally  bound  by  the  deed,  which  they  executed  as 
administrators,  notwithstanding  their  manifest  intent  not  to  be 
BO  bound. 

Another  question,  and  a  very  important  one,  as  it  lespeota 
the  consequences  of  this  action  to  the  parties,  is.  What  shall  be 
the  construction  of  the  convenant  in  the  deed,  for  the  breach  of 
which  the  present  action  is  brought?  Shall  it  be  taken  inde- 
pendently, and  have  the  natural  force  and  meaning  of  the 
words,  as  if  disconnected  from  the  other  covenants  and  other 
parts  of  the  deed?  Or  shall  it  be  construed  with  relation  to 
the  whole  subject-matter,  and  according  to  the  true  understand- 
ing of  the  parties  when  it  was  made?  The  latter  is  undoubt- 
edly the  true  rule;  and  here  I  am  willing  to  search  diligently 
for  the  intent  of  the  parties,  and  to  give  it  full  effect  when  dis* 
covered.  The  fanciful  mode  of  construction  once  adopted, 
which  depended  upon  the  collocation  of  the  particular  dauae, 
to  which  a  restrictive  power  was  attached,  has  given  plaoe  to 
the  more  sensible  rule  of  taking  the  whole  instrument  into  con- 
sideration, and  determining,  from  a  general  knowledge  of  the 
views  and  objects  of  the  parties,  their  meaning  in  any  partioii- 
lar  sentence  or  provision. 
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In  the  book  wliich  bears  the  name  of  Sheppard's  Tonchstone, 
chap.  7y  page  163,  bat  which  is  supposed  to  be  the  work  of  the 
eminent  Judge  Doddeiidge,  it  is  laid  down,  that  if  the  lessor 
eoTenant  with  the  lessee,  that  he  hath  not  done  any  act  to  pre- 
judice the  lease,  but  that  the  lessee  shall  enjoy  it  against  all 
persons,  these  words  "against  all  persons''  shall  refer  to  the 
first,  and  be  limited  and  restrained  to  any  acts  done  by  the 
lessor,  and  no  breach  shall  be  allowed  but  in  such  an  act.  And 
the  case  of  Browning  y.  Wright^  2  Bos.  &  P.  13,  shows  that  the 
same  principal  is  recognized  in  modem  times.  Indeed,  noth- 
ing can  be  more  equitable  than  that  the  situation  of  the  parties, 
the  subject-matter  of  their  transactions  and  the  whole  language 
of  their  instruments  should  have  operation  in  settling  the  le^ 
effect  of  their  contract,  and  it  would  be  a  disgrace  to  any 
Bystem  of  ]ariiq>rudence  to  permit  one  party  to  catch  another, 
contnuy  to  the  spirit  of  their  contract,  by  a  form  of  words, 
which  perhaps  neither  party  understood,  but  which  were  intro- 
duced by  the  scrivener  more  in  conformity  to  some  general 
scheme  of  conveyanciiig  of  his  own,  than  by  the  direction  or  in 
conformity  to  the  wishes  of  those  for  whom  he  was  acting. 

In  the  deed  before  us  there  are  four  several  covenants.  The 
first  is  that  the  defendants,  as  administrators,  are  seised  in  fee 
of  the  estate,  which  they  undertake  to  sell.  A  breach  of  this 
covenant,  accordiog  to  cases  settled,  would  subject  them  to  a 
repayment  of  the  consideration  money,  with  the  interest,  and 
no  more;  for  it  was  broken  the  moment  it  was  made,  and  the 
grantees  ought  to  have  brought  their  action  instantly  ou 
the  discovery  of  the  defect  in  the  title,  and  been  restored  to 
what  they  had  lost,  without  waiting  for  an  eviction.  See  the 
cases  of  Marrion  v.  Hobhs  [3  Am.  Dec.  61],  and  Bick/ord  v. 
Page^  2  Mass.  455.  The  second  covenant  is  that  the  prenusea 
are  free  and  clear  of  all  incumbrances  done  or  suffered  by  them 
or  with  their  knowledge,  saving  the  mortgage.  There  could  be 
no  breach  assigned  of  this  covenant,  except  in  some  act  done  by 
the  defendants,  tending  to  defeat  the  estate;  so  that  had  Will- 
lam  Dudley,  or  any  of  his  ancestors,  conveyed  by  mortgage  or 
othemrise  incumbered  the  estate,  by  which  means  it  should  have 
been  lost  or  impaired  in  value  to  the  grantees,  there  would  have 
been  no  remedy  under  this  covenant.  The  third  covenant  ia 
that  they  had  good  right  to  sell;  which  is  a  special  covenant, 
amounting  to  no  more  than  the  covenant  of  seisin.  The  fourth 
covenant  is  that,  as  administrators,  they  will  warrant  and  defend 
the  same,  etc.,  against  the  lawful  claims  of  all  persons.    Thia 
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oovenant,  it  is  contended,  obliges  them  to  answer  in  damages, 
because  the  land  is  taken  from  the  defendants  by  a  paramount 
title,  without  any  act  of  their  own,  and  although  they  knew  not 
of  the  existence  of  such  a  title;  and  this  must  be  the  effect  of  it, 
if  not  restricted  by  the  palpable  intention  of  the  parties,  as  dis- 
cerned in  the  other  covenants,  and  indeed  in  all  parts  of  the 
instrument.  Why  should  the  defendants  have  restrained  the 
operation  of  the  preceding  covenants  to  incumbrances  done  or 
suffered  by  them,  or  with  their  knowledge,  if,  in  the  very  next, 
and  indeed  it  may  be  said,  in  the  same  sentence,  by  a  general 
sweeping  expression,  they  were  answerable  whenever  an  eviction 
should  take  place  by  any  person  having  title  ?  This  last  cove- 
nant would  certainly  comprehend  its  predecessor,  and  render 
the  restriction  in  that  wholly  nugatory.  But  effect  is  to  be 
given  to  all  the  words  of  an  instrument,  and  the  true  mean- 
ing is  to  be  extracted  from  a  comprehensive  view  of  the 
whole.  But  it  may  be  questionable  whether,  stating  the 
covenant  by  itself,  enough  may  not  be  found  to  show  the 
intent  of  tiie  parties  to  be  short  of  a  general  warranty  of  the 
land  against  all  titles.  The  covenant  is  that  the  defendants 
will,  as  administrators,  warrant  and  defend.  Is  not  the  fair 
meaning  of  this  that  whatever  shall  be  rightful  for  them  to  do 
in  their  capacity  shall  be  done  to  secure  the  title  to  the  grant* 
ees?  They  are  personally  answerable  for  the  performance  of 
this  covenant,  to  its  utmost  legal  extent.  It  comprehends  in  it 
a  covenant  that  they  are  lawfully  administrators,  and  that  they 
had  a  right  to  sell  what  they  had  undertaken  to  sell;  and  indeed 
must  be  construed  to  be  an  assurance  to  the  grantees  of  the  title 
which  they  conveyed  to  them. 

Still,  in  my  apprehension,  it  falls  short  of  an  engagement 
at  any  future  time  to  defend  the  grantees  against  an  ouster  by 
a  title  x>aramount;  but  may  reasonably  be  considered  as  limited 
and  restrained  in  its  operation  by  the  whole  context  of  the  deed. 
This  construction  is  also  aided,  when  we  consider  the  situation 
of  the  covenantors,  acting  in  auler  droit,  having  no  personal 
interest  in  the  transaction,  and  no  inducement  to  pledge  pos* 
sibly  their  whole  fortunes  upon  an  indefinite  and  illimitable 
warranty  of  title  to  the  purchasers.  It  is  not  unreasonable  to 
suppose  that,  in  order  to  facilitate  the  sale,  they  were  willing 
to  covenant  against  their  own  acts,  and  that  they  were  duly 
authorized  to  do  what  they  had  undertaken  to  do;  but  it  is 
hardly  possible  to  conceive  that  they  would  intentionally  have 
bound  themselves,  to  all  future  time,  to  pay  the  value  of  the 
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estate,  in  case  the  title  ahould  happen  to  fail.  Another  ciroam- 
stance  in  all  these  covenants  will  tend  to  show  that  both  par* 
ties  supposed  that  whatever  effect  the  covenants  were  to  have 
was  derived  from  their  relation  to  the  estate  as  administrators; 
and  that  is,  that  they  covenant  only  for  themselves,  omitting 
the  asoal  expressions  in  general  covenants,  of  their  heirs,  exec- 
utors, and  administrators.  Now,  although  the  omission  of 
these  words  might  not  vary  the  effect  of  a  covenant  made  by  a 
man  respecting  an  estate  of  his  own,  when  he  intends  to  bind 
his  estate,  yet  this,  together  with  the  other  circumstances  men- 
tioned, may  help  to  show  the  true  ground  upon  which  the  par- 
ties contracted.  The  case  of  Browning  v.  Wright^  which  I  be- 
fore referred  to,  fully  maintains  the  principles  adopted  by  me, 
in  construing  this  covenant.  The  case  is  not  dissimilar.  It  is 
so  well  reported,  and  the  argument  of  Lord  Eldon  is  such  a 
triumph  of  common  sense  over  technical  niceties,  that  I  would 
lather  recommend  the  reading  of  the  whole  than  to  weaken  by 
attempting  to  epitomize  it.  In  the  close  of  his  observations, 
the  chief  justice  says,  the  intent  of  the  parties  is  to  be  collected 
from  the  warranty,  the  other  covenants,  and  the  prima  fade 
nature  of  a  purchase  of  an  estate  of  freehold;  and  he  says  that 
the  covenant  declared  on  was  either  part  of  the  other  covenant, 
which  was  special;  or,  if  a  substantive  covenant,  must,  by  ref- 
erence to  the  whole  context  of  the  deed,  be  considered  a  spec- 
ial covenant.  Justice  Buller  says:  "He  has  expressly  told 
us,  in  one  part  of  the  deed,  that  he  means  to  covenant  against 
his  own  acts,  and  are  we  to  say  that  he  has  in  the  same  breath 
covenanted  against  the  acts  of  all  the  world?  If  the  court  is 
driven  to  say  that  these  two  covenants  must  stand  together, 
they  must  do  so  by  pronouncing  judgment  on  the  words  of  this 
particular  clause,  and  shutting  their  ejes  against  all  the  other 
parts  of  the  deed." 

I  am  therefore  satisfied  upon  the  reason,  and  believe  that  I 
rest  upon  sufficiently  respectable  authority  when  I  pronounce 
my  opinion,  that  the  covenant,  upon  which  this  action  is 
brought,  means  nothing  more  than  is  contained  in  the  first 
covenant,  viz.,  that  the  defendants  were  seised  of  the  estate, 
which,  as  they  could  not  be  in  their  capacity  of  administrators, 
would  undoubtedly  be  construed  to  mean,  that  by  virtue  of 
their  authority,  they  had  power  over  the  estate  to  transfer  it, 
and  convey  a  good  title  to  the  grantees. 

Skdowiok,  J.,  delivered  a  dissenting  opinion. 
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Upon  the  measure  of  damages  the  following  opinion  was  de- 
liyered: 

By  Court,  Sedowiok,  J.   The  remaining  question  before  us 
relates  to  the  measure  of  damages. 

The  action  was  brought  upon  the  covenant  of  warranty,  con- 
sidered as  a  personal  covenant,  tantamount  to  a  covenant  for  a 
quiet  enjoyment.  It  appears  that  the  deed  contains  other  cov- 
enants, which  regard  the  soundness  of  the  title,  and  the  right 
of  the  defendants  to  convey.  The  court  was  of  opinion  that 
the  deed,  as  a  conveyance,  was  inoperative;  and  consequently  that 
the  covenants  relative  to  the  title  were  broken  at  the  time  of 
the  execution  of  the  deed.  On  this  state  of  facts  it  is  contended 
on  behalf  of  the  plaintiff,  that  the  measure  of  damages  is  the 
value  of  the  land  at  the  time  of  the  eviction,  together  with  the 
expenses  of  defending  against  Dudley's  suit;  and  on  the  x)art  of 
the  defendants,  it  is  contended  that  the  true  measure  of  dam- 
ages is  the  purchase-money;  that  is  the  sum  expressed  as  the 
consideration  in  the  deed,  and  the  interest  from  the  time;  or  at 
most  that  amount,  together  with  the  expenses  of  defending  the 
law  suit.  And  we  are  all  satisfied  that  the  defendants  are  right. 
In  the  first  place,  the  rule  contended  for  by  the  defendants 
seems  to  be  equitable,  inasmuch  as  it  will  restore  the  full 
amount  of  what  has  been  lost  by  a  failure  of  the  title.  Again, 
covenants  having  been  broken  at  the  time  of  the  execution  of 
the  deed,  a  cause  of  action  immediately  accrued.  The  real 
injury  was  then  sustained,  and  the  amount  of  indemnity  for  it 
precisely  the  money  which  had  been  paid  for  a  defective  title. 
In  such  a  case  as  this,  if  the  grantee  cannot  enter  into  posses- 
sion he  is  entitled  to  demand  immediately  the  money  which  he 
has  paid;  and  if  he  receives  it,  it  must  be  deemed  a  satisfaction 
for  the  injuiy.  If  there  is  delay,  there  must  be  interest  on  the 
amount  of  the  purchase-money  commensurate  with  the  delay; 
and  that  interest  the  law  deems  a  satisfaction  for  the  delay.  If 
the  grantee  enters  into  possession,  the  profits  of  the  improve- 
ment are  deemed  equivalent  to  the  interest;  but  as  he  may  be 
compelled  to  account  for  those  profits,  and  pay  them  over  ta 
the  owner,  he  is  for  that  reason  entitled  to  demand  the  interest, 
with  the  purchase-money,  in  an  action  upon  his  covenant. 
Moreover,  if  the  action  had  been  commenced  on  the  covenants 
which  respect  the  title,  there  is  no  doubt  that  the  measure  of 
damages  would  have  been  the  purchase-money  with  the  interest. 
On  those  covenants  an  action  might  have  been  supported;  and 
when  the  injury,  the  damages  and  the  contract  are  the  same» 
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can  it  consiBt  iriXh,  reason  or  jaBtice,  that  the  law  Bhould  gire  to 
the  plaintiff  an  option  of  Tarying  his  damages,  as  is  the  case 
here,  more  than  tenfold,  hj  commencing  his  action  upon  one  oot- 
enant,  from  what  thoj  would  have  been,  if  commenced  on 
anothW? 

We  are  all  of  opinion  that  the  plaintiff  is  entitled  ^^  re^Ter 
the  expenses,  which  have  been  incurred  in",  d^enc^i^  against 
Dadley's  soit;  because  we  thin^c  laose.exp^Ziiies  «fe  inseparably 
connected^with  tbo  pH'dtiff'fi  cLBam  of  indemnity;  and  it  would 
be  too  much  to  demand  of  the  grantees  in  such  a  case,  that  they 
should  be  bolden  to  decide,  at  their  i>eril,  on  the  validity  of  a 
tiUe,  set  up  in  opposition  to  that  which  the  grantors  undertook 
to  conrey.  As  an  instance  in  point,  to  support  the  justness  of 
this  obserration,  we  all  remember  that  it  was  f ouud  no  easy  task 
to  decide  the  controversy,  which  was  the  foundation  of  this 
action. 

But  we  none  of  us  think  that  the  claim  for  the  money  paid  for 
the  asdgnment  of  the  mortgage  is  well  founded.  Although  the 
assignment  of  the  mortgage,  and  the  deed  for  the  equity  of 
redemption,  were  contemporaneous,  yet  they  were  perfectly 
distinct  and  independent  of  each  other;  and  to  the  assignment 
one  of  the  defendants  was  a  perfect  stranger.  And  each  con- 
trast was  such  as  the  parties  were  satisfied  with,  and  on  each 
received  that  security,  with  which  they  were  contented.  If  that 
security  has  proved,  or  shall  prove,  insaffident,  it  is  a  misfor- 
tune, not  to  be  compensated  by  an  innocent  man,  who  had  no 
connection  with  the  transaction,  by  which  the  loss  may  have 
happened.  After  what  I  have  said,  it  cannot  be  necessary  to 
add  that  in  our  opinion  the  plaintiff  cannot  recover  for  the  money 
paid  for  the  release  of  the  widow's  dower. 


wiU  be  foand  fflrainiii6d  and  referred  to  in  many  plaoQS  in  Bawle 
en  Covenanta,  4th  edition.  Thia  author  (p.  49)  noticing  the  caae  aayi:  "  In 
tfaia  eoontiy  it  baa  fzeqnently  happened  that  fiduciary  vendora  have  perhapa 
from  inadvertence,  entered  into  covenanta  for  title  of  greater  aoope  than  the 
bw  exacta  of  them,  and  in  auch  caaea  it  la  well  aettled  that  the  covenanta  are 
penonally  binding  upon  them." 

In  a  note  (p.  240)  the  caae  ia  criticiaed  on  the  point  aa  to  the  meaanre  o( 
damagea  not  being  in  confonnity  to  the  rule  laid  down  in  Maaaaohuaetta^ 
eapecially  in  Oore  v.  Brcaier,  8  Maaa.  623  [3  Am.  Deo.  182]. 

In  WhUer.  fFAdncy,  3Met  81,  Shaw,  C.  J.,thua  referred  to  the  principal 
caae:  "In  the  caae  of /Simmer  v.  FFtOSkifiM,  in  which  there  waa  great  divaraiti 
of  opinion  on  acme  pointa,  the  conveyance  upon  which  the  corenanta  were 
made  waa  upon  the  Uce  of  it,  the  conveyance  of  an  equity  of  redemption,  be- 
cauae  it  waa  deacribed  aa  aubject  to  one  mortgage  which  waa  excepted  in  the 
covenanta  againat  incnmbrancea;  but  it  waa  not  doubted  that  the  conveyance 
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of  an  equity  of  redemption  was  tiiat^f  an  estate  to  which  ooTenants  real  ooold 
be  annexed."  In  Estabrook  v.  SToUh,  6  Gray,  677,  Metcal^  J.,  refenedtothe 
restrictions  or  qualifications  annexed  to  coTenants,  as  stated  by  Faiker,  J.  in 
the  principal  case. 

The  authority  of  the  case  ia  nphdkd  in  Dama  t.  JViendb»  99  Mou  21^  oa  the 
personal  liability  of  an  administrator. 


c  « 


•  . 
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•  .     •     » 

liQununED  Damaobs.— In  consideration  of  one  dollar  a  party  agreed  not  to 
nrn  a  stage  on  a  certain  road,  under  a  penalty  of  two  hundred  and  ninety 
dollars.  This  agreement  was  held  valid,  and  the  penalty  was  oonsideired  as 
damages  liquidated  by  the  parties. 

Cqvtracib  in  REanuiin  of  T&Ai>x.*-Gontraets  barely  in  rastniai  of  tnde 
where  no  oonsidaration  is  shown,  are  bad;  but  in  c^aea  of  a  limited 
restraint  of  trade,  where  it  appears  from  the  special  cironmstances  that  the 
contract  is  reasonable  and  useful,  it  will  be  held  valid. 

Debt.  The  plaintiff  declared  that  the  defeadaaty  by  an 
obligation  under  seal,  for  the  consideration  of  one  dollar, 
agreed  not  to  run  a  stage  between  Boston  and  Providence,  in 
opposition  to  the  plaintiff's  stage,  in  the  penalty  of  two  hun- 
dred and  ninety  dollars  and  breach.  The  defendant  pleaded  in 
bar  that,  since  the  sealing  of  the  obligation,  he  bad  not  ran  a 
stage, etc.;  2.  That  there  was  no  valid  consideration  to  restrain 
him  from  pursuing  his  occupation  of  running  stages  between 
Soeton  and  Providence;  8.  That  the  bond  was  void,  being  in 
restraint  of  trade. 

BichardBon,  for  the  defendant,  to  show  the  consideration  to 
be  insufficient,  cited:  Michel  v.  Beynolda,  1  P.Wms.  181.  Coun- 
sel also  contended  that  the  sum  stipulated  in  the  bond  as  apMi- 
alty  was  not  to  be  considered  as  liquidated  damages:  Slonian  y. 
WdUer,  1  Bro.  Gh.  Ga.  418;  Jsttey  y.  Wddon,  2  B.  &  P.  846; 
Orr  ▼.  ChurchiU,  1  H.  Bl.  227. 

HasiingSt  contra. 

By  Gourt,  Sedowick,  J.  If  the  obligation  declared  on  in  this 
case  be  against  law,  the  plaintiff  must  fail  in  his  action;  if  not, 
the  defendant's  third  plea  in  bar  must  be  adjudged  bad. 

Bonds  to  restrain  trade  in  general  are  unquestionably  bad,  as 
tending  to  create  a  monopoly,  injurious  to  the  public.  But 
bonds  to  restrain  trade  in  particular  places  may  be  good,  if 
executed  for  a  sufficient  and  reasonable  consideration.  And  in 
this  case,  the  defendant  might  restrain  himself  by  his  agree- 
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ment  from  mnning  a  stage  on  the  partdcular  road  between 
Boeton  and  Providence,  on  a  liquidated  penalfy,  for  a  reason-* 
able  and  good  consideration.  And  if  it  does  not  appear 
whether  the  contract  was  or  was  not  made  on  good  considera-* 
tion,  so  that  the  contract  may  be  either  good  or  bad,  it  is  tbe 
prima  facie  presnmption  of  law  that  the  contract  is  bad, 
became  it  is  to  the  prejudice  of  trade  and  honest  industry; 
because  the  mischidi  to  one  party  is  apparent,  and  the  benefit 
only  pvesumptiYe,  and  because  the  apparent  mischief  is  not 
merely  private,  but  also  public.  Therefore  all  contracts  barely 
in  leetraint  of  trade,  where  no  consideration  is  shown,  are  bad, 
Bnt  in  cases  of  a  limited  restraint  of  trade,  where  it  appears 
from  die  special  circumstances  that  the  contract  is  reasonable 
and  useful,  ahall  be  good.  And  the  consideration  must  always 
be  shown  that  the  contract  may  be  supported  by  the  special 
cnoumstances  which  induced  the  making  of  it.  Of  these  eir- 
eomalaaces  the  court  must  judge;  and  if  upon  them  it  appears 
to  be  a  just  and  honest  contract,  it  will  be  maintained. 

From  examining  the  pleadings  in  this  case  all  that  can  be 
collected  respecting  the  contract  is,  that  before  and  at  the  time 
it  was  made,  the  defendant  was  in  the  occupation  of  running  a 
siege  on  the  road  between  Boston  and  Proyidence;  that  when 
the  contract  was  made,  the  plaintiff  either  had  set  up,  or  con- 
templated setting  up,  a  stage  on  the  same  road;  and  that  in 
consideration  of  one  dollar,  paid  by  the  plaintiff  to  the  de- 
fendant, the  latter  agreed  that  he  would  not  run  a  stage  on 
that  road  in  opposition  to  the  plaintiff's  stage,  on  penalty  of 
two  hundred  and  ninety  dollars. 

The  public  appear  to  haye  no  interest  in  this  question.  If 
the  plaintiff  did  not  run  his  stage,  the  defendant  might  run  a 
stage;  for  it  could  not  be  in  opposition  to  the  plaintiff's  stage. 
And  it  is  indifferent  to  the  public  which  of  these  run  a  stage. 
It  also  appears  from  the  contract  that  the  benefit  to  the  plaintiff 
is  not  merely  presumptive,  but  evident;  as  he  must  derive  a 
certain  advantage  from  excluding  a  rival  stage  from  this  road. 
But  an  inconvenience  to  the  defendant  from  the  contract  is 
also  apparent;  for  he  quits  his  present  occupation,  which  we 
oi^;ht  to  presume  to  be  beneficial  to  him,  as  the  plaintiff  has 
stipulated  for  the  forfeiture  of  two  hundred  and  ninety  dollars 
to  be  paid  by  the  defendant,  if  he  shall  break  the  contract. 
To  this  iuconvenience  the  defendant  may  voluntarily  subject 
Kimf^U  lor  volenli  non  JU  injuria.  The  contract,  for  aaght  that 
appears,  was  made  fairly  and  without  imposition;  and  a  breach 
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of  it;  is  manifestly  a  damage  to  the  plaintiff.  The 
question  then  is,  whether  the  consideration  of  one  doUar  is  suf- 
ficient to  support  this  contract.  A  distinction  between  a»- 
sumpsiis  and  bonds  with  penalty  in  restraint  of  trade  waa 
formerly  adopted;  the  former  being  supported  because  a  judg- 
ment could  give  the  plaintiff  reasonable  damages  for  the  non* 
performance,  while  the  latter  were  adjudged  void,  because  the 
whole  penalty  was  forfeited  on  a  breach  of  the  condition: 
Clerhe  v.  The  Taylors  of  Exeter^  3  Lev.  241.  There  is  here  no 
reason  for  the  distinction,  for,  on  the  breach  of  the  condition  of 
the  bond,  the  obligee  can  recover  only  the  damages  he  has  sus- 
tained by  the  breach.  Perhaps  there  was  never  any  good 
reason  for  the  distinction;  for  if  the  bond  was  executed  for 
good  consideration,  the  penalty  ought  to  have  been  considered 
at  law  as  the  liquidated  damages  for  the  breach. 

The  contract  in  the  present  case  is  not  in  the  form  of  a  bond 
with  a  penalty,  but,  although  unskilfully  drawn,  it  is  to  be 
considered  as  a  covenant  with  the  damages  liquidated  by  the 
parties  as  a  compensation  for  the  breach,  if  the  defendant 
should  choose  again  to  run  a  rival  stage.  The  parties  were 
competent  in  law  to  make  a  contract  imposing  a  limited  re- 
straint on  the  defendant's  trade  for  the  plaintiffs  benefit,  and 
without  injury  to  the  public.  They  were  competent  to  de* 
termine  on  what  consideration  it  should  be  made,  and  to  liqui- 
date the  damages  if  it  should  be  broken. 

The  consideration  of  one  dollar  is  in  law  a  valuable  consid- 
eration. It  would  be  sufficient  to  pass  by  sale  the  defendant's 
stage  and  stage  horses,  where  no  fraud  or  imposition  was  prac- 
ticed. The  parlies  have  considered  it  as  reasonable  and  ade* 
quate,  and  the  defendant,  by  honestly  fulfilling  his  agreement^ 
might  have  protected  himself  from  the  forfeiture.  But  he  has 
broken  it,  and  he  shall  not  be  admitted  to  say,  that  although 
the  contract  was  fairly  and  honestly  made,  and  for  a  valuable 
consideration,  to  which  he  consented,  the  consideration  was  in- 
adequate; that  he  made  a  bad  bargain,  and  that,  when  the 
plaintiff  has  suffered  by  the  breach  of  it,  he  shall  be  relieved 
from  the  terms  to  which  he  had  voluntarily  submitted.  There 
is  an  old  case  determined  when  contracts  in  restraint  of  trade 
were  confined  in  narrow  limits,  in  which  the  apparent  consid- 
eration was  as  inadequate  as  that  in  the  present  case  is  supposed 
to  be.  It  is  the  case  of  Bragg  v.  Turner,  cited  in  Broad  v. 
JoUyfe,  in  Gro.  Jac.  597.  There  the  defendant,  in  considera- 
tion of  ten  shillings,  promised  the  plaintiff  to  pay  him  a  hun« 


Oct  1811.  j  BuTTBiOK  V.  Allen.  105 

died  ponndB,  if  thenceforward  he  kept  any  draper^s  shop  in 
Newgate  Market,  and  the  contract  was  adjudged  good,  and  the 
phdntiff  had  judgment. 

It  is  the  opinion  of  the  court  that  the  defendant's  third  plea 
in  har  is  had,  and  no  sufficient  answer  to  the  plaintiff's  declara* 
tion. 

Prom  the  opinion  now  dechired,  it  results  that  the  issue  tried 
in  this  ease  arising  upon  the  second  plea  in  bar,  was  wholly  im« 
material.  That  plea  merely  alleges  that  the  defendant  had  for 
some  time  before  making  the  contract  declared  on,  been  engaged 
in  ronning  a  stage  between  Boston  and  Proyidence,  and  that 
one  dollar  was  not  an  adequate  consideration  to  restrain  him 
from  pursuing  that  business.  To  this  plea  there  is  a  replica- 
tion in  substance,  that  other  and  further  considerations  besides 
the  one  dollar,  was  in  fact  given  by  the  plaintiff  to  the  defend- 
ant, to  induce  him  to  enter  into  the  contract.  Then  follows  a 
rejoinder  negativing  that  fact,  and  an  issue  which  it  tendezs  is 
joined.  This  issue  was  found  in  favor  of  the  defendant.  But 
as  the  contract,  from  the  terms  of  it,  appears  to  be  binding  on 
the  defendant,  without  farther  consideration  than  that  expressed 
in  the  deed,  it  is  of  course  immaterial  whether  there  was  or  was 
not  any  further  consideration  than  is  expressed  in  the  deed. 

Of  consequence  it  appears  from  the  whole  record,  that  the 
plaintiff  is  entitled  to  judgment. 

8m  Grakamr.  BiMam,  1  Am.  Dec  828;  and  note. 


BuTTRioK  V.  Allen. 

[8  Xam.  273.] 

Vosinnr  JuDOimns. — ^An  action  may  be  maintained  npon  a  judgment  of  a 
foieign  ooort,  hat  sach  judgment  ia  only  prima  facie  evidence,  and  the 
defendant  can  avail  himself  of  whatever  defenses  he  would  have  had  in 
an  action  for  the  original  cause. 

VnancATiOH. — ^The  affidavit  of  one  who  assisted  the  derk  of  the  foieign 
court  in  comparing  the  copy,  and  saw  him  attest  it^  is  a  sufficient  verifi- 
cation of  the  judgment. 

PuA  OF  JuBiSDiOTioir. — ^WhcTc  the  former  judgment  was  rendered  on  the 
de&Hilt  of  the  defendant^  he  may  avoid  the  judgment  by  showing  that  he 
was  not  within  the  jurisdiction  of  the  foreign  court. 

Absdmpsit  by  the  executors  of  Elizabeth  Dix,  upon  a  judg* 
ment  recovered  by  their  testatrix  in  the  province  of  Nova  Scotia. 
Plea,  non  assumpeii.  On  the  trial,  the  affidavit  of  one  Davis 
was  read,  who  testified  that  he  had  applied  to  the  clerk  of  the 
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court  in  Nova  Scotia  for  a  copy  of  the  judgment;  tliat  he  as- 
sisted the  clerk  in  comparing  the  copy  with  the  record,  and  in 
affixing  the  seal  of  the  court  to  the  copy,  and  that  he  saw  the 
clerk  attest  the  same  bj  putting  his  name  to  it.  A  verdict  was 
taken  for  the  plaintiffs,  subject  to  the  opinion  of  the  court  upon 
the  questions:  1.  Whether  the  evidence  was  sufficient  to  prove 
iherecoverjof  the  judgment?  2.  Whether  that  judgment  ooold 
support  this  action  f 

Dana,  for  the  defendant,  objected  also  that  the  judgment 
was  recovered  upon  the  non-appearance  of  Allen,  and  that 
there  was  nothing  to  show  that  he  ever  had  notice  of  thai 
action,  except  the  recital  in  the  declaration,  he  ''was  attached 
to  answer,''  etc. :  Buchanan  v.  Biioker,  9  East.  192. 

Hoar,  contra. 

By  GouBT.  The  venfioation  of  the  record  is  snffident  for  tii# 
purpose  for  which  it  is  produced.  There  is  no  doubt  that  aamtanp-' 
tU  lies  upon  a  foreign  judgment;  but  the  judgment  is  no  more  than 
prima  facie  evidence,  and  the  defendant  has  all  the  benefits 
he  would  be  entitled  to  in  an  action  upon  the  original  cause. 
It  was  competent  to  the  defendant  to  prove  in  the  trial  of  the 
present  action  that  he  was  not  within  the  jurisdiction  of  the 
foreign  court,  and  its  effect  would  be  avoided.  In  the  case 
cited  from  East's  reports,  the  defendant  Bucker  is  called  of  the 
city  of  London,  and  it  does  not  appear  that  he  was  ever  in  the 
island  of  Tobago,  and  the  notice  plainly  shows  that  he  was  not 
then  to  be  found  there;  but  in  the  record  before  us,  the  defend- 
ant is  named  as  'Mate  of  Waltham,  in  the  commonwealth  of 
Massachusetts,  but  now  of  Shdbume/'  eta 

Judgment  on  the  verdict. 


HaTHORN   v.  ElKCk 

{S  Mam. 871.] 

Qfikiovs  as  to  SAinTT. — On  the  question  of  the  aamtf  of  a  tettaJsiz  at  the 
time  of  making  her  wiU,  when  phynoians  are  aaked  whether,  from  the 
drcnmataacea  of  the  patient  and  the  aymptoma  they  obaerved,  they  ooold 
fonn  an  opinion  as  to  her  sanity;  and  if  so,  whether  they  concluded  her 
mind  was  sound  or  unsound,  they  should  in  either  case  be  required  to 
state  what  the  circumstances  or  symptoms  were  from  which  their  caadu* 
sions  were  drawn. 

Appeal  from  a  decree  of  the  probate  court  approving  the  last 
will  of  Mary  Morris,  on  the  ground  that  the  deceased  was  not 
of  sane  mind  at  the  time  of  executing  the  will.     It  appeared  on 
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the  trial  that  the  acriyener  was  called  in  at  eleven  o'clock  in  the 
forenoon,  and  reoeiyed  from  the  testotrix  directions  as  to  pre- 
paring her  will.  She  was  then  very  ill,  and  continued  sinking 
until  six  o'clock  on  the  eyening  of  the  same  day,  when  she  ex- 
ecuted the  win,  and  died  at  a  quarter  after  eight  the  same  eren- 
ing. 

Dexier  and  Putnam,  for  the  appellants,  mored  that  the  attend- 
ing phjsiciaiiB  be  asked  whether,  in  their  opinion,  at  the  time 
of  executing^  the  will,  the  deceased  was  of  sound  disposing 
mind  and  niemoiy,  urging  that  the  opinions  of  skilled  physi- 
cians who  were  present  were  of  more  yalue,  and  ought  to  be 
leoaiyed,  rather  than  those  of  the  witnesses,  who  might  possess 
no  skill. 


\i»  andrPresooit,  for  the  respondent,  insisted  that  the  exam- 
ination proposed  would  put  the  physicians  in  the  place  of  the 
jmy. 

By  CSousT.  The  physicians  may  be  inquired  of  whether, 
from  the  Gixcnmstances  ol  the  patient,  and  the  symptoms  they 
obeenred,  they  are  capable  of  forming  an  opinion  of  the  sound- 
ness of  her  mind,  and  if  so,  whether  they  from  thence  con- 
elude  that  her  mind  was  sound  or  unsound;  and  in  either  case, 
they  must  state  the  circumstances  or  symptoms  from  which  they 
draw  their  conclusions. 

After  the  examination  was  finished  the  eyidence  was  minutely 
summed  up  to  the  jury  by  Ssdgwigx,  J.,  and  the  jury  were  in- 
stracted  by  him  (Sswall  and  Pabxsb,  JJ.,  expressly  concur- 
ring) that  if  they  should  be  of  opinion  that  the  testatrix,  at  the 
time  of  dictating  the  will,  had  sufficient  discretion  for  that  pur- 
pose, and  that  at  the  time  of  executing  the  will  she  was  able 
to  recollect  the  particulars  which  she  had  so  dictated,  they 
might  find  their  yerdict  that  she  was  of  sound  and  disposing 
mind  and  memory  at  the  time  of  executing  the  will.  And 
thej  found  aooordingly;  and  the  will  was  proyed,  appzoyed  and 
allowed  by  the  court. 

Taylor  v.  Townsbnd. 

*  [8  Xam  411.] 

taiVEia— A  mortgagee  after  recoyery  in  equity  by  the  mortgagor  to  redeem 
M>d  befare  poeiWBion  taken  under  the  judgment^  msy  lawfully  take  down 
M>d  cany  away  any  buildinga  erected  by  him  on  the  land  mortgaged,  the 
"■n^rr^^*  of  which  were  hii  own  and  not  eo  connected  with  the  soil  at 
thai  they  oannot  be  remoyed  without  prejudice  to  it. 
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Right  ot  Wat  vr  Kbcbssiit.— When  land  of  a  debtor  is  aet  off  on  A»«gntiffn 
to  which  no  aoceaa  can  be  had,  except  OTer  other  landa  of  the  debtor,  the 
creditor  may  have  aet  off  to  him  a  right  of  paauge  over  sadh  other  lands 
either  aeparately  or  jointly  with  the  debtor. 

Tbe8pa88.  The  declaration  contained  two  counts;  one  for 
breaking  and  entering  the  plaintiff's  close,  and  palling  down, 
destroying,  and  carrying  away  two  wooden  buildings;  the  second 
for  breaking  down  the  plaintiff's  fence.  The  CTidence  as  to  the 
first  count  was,  that  on  the  day  charged,  the  defendant  was  in 
possession  of  the  premises  under  a  deed  from  one  IVeld  to  whom 
Taylor  had  mortgaged  the  same;  that  Taylor  had  brought  a  bill 
in  equity  against  Weld  and  Townsend  for  the  redemption  of  the 
premises  and  recoTered  judgment;  that  before  a  writ  of  posses- 
sion issued  on  this  judgment,  the  defendant  took  down  certain 
buildings  erected  by  him  while  in  possession,  which  was  the 
trespass  alleged.  One  of  the  buildings  was  a  bam  and  the  other 
a  blacksmith  shop.  No  injury  was  done  to  the  soil,  and  there 
were  no  cellars  under  either  of  the  buildings. 

The  facts  as  to  the  trespass  charged  in  the  second  count,  ap- 
pear from  the  opinion. 

Whilman,  for  the  plaintiff. 

Townsend,  for  the  defendant. 

By  Court,  Pabksb,  J.  This  action  stood  orer  from  the  last 
law  term  in  this  county,  not  on  account  of  any  difSculty  in  de- 
ciding it,  but  because  the  whole  time  of  the  court  was  occupied 
in  a  multitude  of  more  important  questions,  which  were  then 
before  them. 

We  are  of  opinion  that,  upon  the  facts  reported,  the  action  as 
far  as  it  respects  the  first  count,  is  not  maintained.  It  is  well 
settled  that  none  can  maintain  an  action  of  trespass  qaare 
clautium  f regit,  but  he  who  has  possession  in  fact  of  the  land. 
Thus  one  who  is  disseised  can  maintain  trespass  for  no  act  sub- 
sequent to  that  which  ousted  him  from  the  premises,  until  he 
re-enters,  and  then  he  may  sue  for  all  the  intermediate  acts  of 
trespass:  Com.  Dig.  Trespass,  B.  C.  Thus  also  one  who  has 
leased  his  lands  for  years,  or  even  at  will,  cannot  maintain  tres- 
pass against  a  stranger,  for  any  injury  to  the  possessioiv  while 
in  the  actual  occupation  of  his  tenant:  1  Johns.  Bep.  511,  where 
the  cases  to  this  point  are  cited.  [See  Torrence  y.  Irwin,  1  Am. 
Dec.  840]. 

Now  in  this  case  at  bar,  Townsend  was  not  only  in  possession, 
but  was  lawfully  so,  and  that  under  the  plaintiff  himself  until 
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the  jadgment  of  the  court  against  him.  And  when  the  act  com- 
plained of  was  done,  he  had  not  been  amoYed,  nor  had  he 
released,  or  otherwise  surrendered  his  possession.  It  is  im- 
possible therefore  to  consider  him  a  trespasser;  and  if  the  act 
done  by  him  was  wrongf ul,  the  proper  remedy  is  bj  action  in 
the  nature  of  waste,  considering  him  a  tenant  at  will  after  the 
rendition  of  the  judgment,  for  an  injuiy  done  to  the  reyersion. 
But  we  apprehend  there  is  another  good  ground  of  defense  on 
the  facts  reported;  and  that  is,  that  until  an  execution  of  the 
decsree  of  the  court,  he  had  a  right  to  take  down  and  cany  away 
any  buildings  erected  by  him,  the  materials  of  which  were  his 
own,  which  were  not  properly  fixtures,  or  so  connected  with  the 
soil  as  that  they  could  not  be  remoYcd  without  prejudice  to  it. 

Howeyer  rigidly  the  rights  of  landlords  against  their  tenants 
may  haye  been  construed  in  ancient  times,  it  is  now  settled 
that,  in  fayor  of  trade,  manufactures  and  business,  buildings 
erected  for  those  objects  may  be  carried  away  by  those  whose 
estate  is  determined:  Bull,  N.  P.  34,  and  Lord  Mansfield  in  the 
case  of  LawUm  y.  Salmon,  H.  Bl.  259,  in  notes,  adopts  the 
common  sense  doctrine  that  improyements  made  by  the  tenant 
during  his  term  may  be  remoyed  by  him,  if  he  does  not  thereby 
piejudice  the  estate  of  his  landlord.  It  is  enough  for  the  tenant 
to  say,  **  I  leaye  you  the  land  as  I  found  it/'  If  this  doctrine 
is  advanced  in  the  case  of  a  tenant,  who  either  knows  the  dura- 
tion of  hie  own  term,  or,  if  a  tenant  at  will,  who  can  abandon 
the  soil  when  he  chooses,  and  therefore  may  be  said  to  incur 
expense  by  erectiug  buildings,  etc.,  in  his  own  wrong,  aforiiori, 
it  ought  to  apply  to  one  who  has  held  the  estate  for  many  years 
under  a  conyeyance  from  the  owner,  without  any  expectation 
that  the  estate  would  be  defeated  by  the  performance  of  a  con- 
dition attached  to  it,  which  was  the  case  of  the  present  defend- 
ant. On  the  first  count,  therefore,  we  decide  that  the  defend- 
ant is  not  liable. 

On  the  second  count,  the  facts  to  be  considered  are  these: 
That  Townsend  held  a  tenement  under  certain  executions 
against  Taylor,  which  had  been  regularly  obtained  on  judg- 
ments recoyered  by  certain  of  his  creditors,  and  been  duly 
levied  on  the  tenements,  which  were  afterwards  legally  trans- 
ferred to  Townsend.  The  fence  taken  down  by  Townsend, 
which  is  the  act  complained  of  in  the  second  count,  was  placed 
by  Taylor  across  a  certain  part  of  his  land,  oyer  which  the  ap- 
praisers had,  by  the  return  of  their  doings  in  levying  the  execu- 
tions, given  a  right  of  way  to  the  several  creditors,  whose 
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executions  had  been  satisfied  oat  of  the  tenements.  The  action 
is  brought  for  the  destruction  of  this  fence,  upon  the  idea  thai 
nothing  can  be  transferred  to  creditors  of  the  debtor's  real 
estate,  by  the  levy  of  executions,  except  what  is  and  can  be 
described  by  metes  and  bounds,  and  that  the  appraisers  are  not 
authorized  by  law  to  set  off  an  easement,  or  mere  right  of  pass- 
age, and  that  the  creditor  can  make  no  title  under  such  levy. 
It  is  certain  there  is  no  express  authority  given  by  the  statute 
to  the  sheriff  to  cause  a  mere  easement  or  right  of  passage  to 
be  set  off  in  satisfaction  of  an  execution ,  nor  would  a  levy 
upon  such  an  incorporeal  right  be  good,  standing  by  itself;  for 
it  is  nothing,  except  in  relation  to  some  actual,  corporeal  prop- 
erty, of  which  it  is  a  mere  incident  or  quality. 

But  we  are  all  of  opinion  that  the  power  of  separating  to  the 
creditor's  use,  or  giving  to  him,  in  common  with  the  debtor, 
the  right  of  passing  over  land  of  the  debtor  not  set  off,  in  ord«r 
that  he  may  have  access  to  the  other  land  of  the  debtor  which 
is  set  off,  is  essential  to  the  execution  of  the  statute  according 
to  the  intention  of  the  legislature.  Cases  may  often  occur  in 
which,  if  this  power  does  not  exist,  the  estate  levied  on  may  be 
of  no  value  to  the  creditor,  unless  he  should  have  by  law  a  way 
of  necessity  over  other  lands  of  the  debtor;  and  indeed  tlie 
very  principle,  that  when  a  man  has  no  other  way  from  his 
land  to  the  streets  or  public  ways,  he  shall  have  a  way  over  his 
neighbor's  land  from  necessity,  is  sufficient  to  show  an  author- 
ity in  the  sheriff  and  appraisers  to  give  such  a  privilege  as 
appurtenant  to  the  land  they  may  set  off.  It  may  be  for  ihe 
convenience  of  a  debtor  that  ihe  back  part  of  his  land  and 
tenements  be  set  off  to  his  creditor,  leaving  him  the  front,  in 
which  he  may  continue  to  carry  on  his  business.  Now,  to  re- 
fuse to  the  sheriff  and  appraisers  the  power  to  give  a  right  of 
passage  over  land  occupied  as  a  yard  by  the  debtor,  would  be 
to  oblige  creditors  in  all  cases  to  levy  upon  that  part  of  the 
debtor's  real  estate,  the  loss  of  which  would  most  injure  him; 
and  perhaps  in  most  instances  would  deprive  him  of  the  power 
of  redeeming. 

It  sometimes  happens  that  the  chambers  of  a  house  are  suf- 
ficient to  satisfy  an  execution,  sometimes  the  lower  rooms  and 
•cellar;  now,  it  is  absurd  to  suppose  that  these  may  be  taken 
and  set  off  to  the  creditor,  and  yet  that  no  passage  through  the 
entry  and  staircase  can  be  given.  The  power  of  setting  off  the 
estate  comprehends  the  power  of  giving  access  to  it;  for  with- 
out the  latter  the  former  could  not  be  used,  and  so  could  not 
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be  a  subject  of  appraiaemeDt,  being  of  no  yalne.  XTndoabtedly 
the  appraiser  should  consult  the  interest  of  the  debtor  in 
establishing  the  right  of  ingress  and  egress  to  and  from  his 
land  set  off  to  his  creditor,  and  should  confine  themselves  to 
vhat  may  be  necessarj  for  the  use  and  occupation  of  the  prop- 
erty; and  wheneyer  they  do  find  it  necessary  to  give  such  a 
privilege,  if  it  should  be  inconvenient  to  the  debtor,  his  induce- 
ment to  difichaige  his  debt,  and  relieve  his  land,  will  be  in- 


We  are  all  of  opinion  that  upon  this  count  also  the  plaintiff 
has  failed,  and  that  the  verdict  must  be  set  aside. 
Plaintiff  nonsuited. 

Bond  v.  Appleton. 

[8  Xam  473.] 

LiABiLRT  or  SiocKHOLDEBS.— A  statute  of  a  state  ereatiiig  a  Iwmlring  oor* 
pontioii  provided  that  if  the  oorporation  should  neglect  or  refuse  ts 
pay  their  lulls  on  demand,  the  original  stockholders,  their  saocessors  or 
iwrigns,  and  the  members  of  the  coiporation  in  their  private  capacities 
should  be  liable  to  the  holder.  It  was  held  that  only  saoh  of  the  orig- 
inal stookholdera,  their  soeoessors^  etc,  as  were  members  of  the  oorpor- 
sfeion  at  the  time  that  payment  was  refosed  were  liable. 

Acmov  on  the  case  against  Appleton,  alleged  to  be  a  member  of 
a  certain  corporation  of  the  state  of  New  Hampshire,  established 
imder  the  name  oi  the  president,  directors  and  company  of  the 
Hillsborough  bank.  It  was  agreed  that  the  corporation  was 
duly  incorporated;  that  in  the  act  of  incorporation  it  was  enacted 
"that  if  said  corporation  at  any  time  hereafter  divide  their 
stock  previous  to  the  payment  of  all  their  bills,  or  shall  refuse 
or  neglect  to  pay  any  of  their  bills  when  presented  for  payment 
in  the  usual  manner,  the  original  stockholders,  their  successors, 
assigns,  and  the  members  of  said  corporation,  shall,  in  their 
private  capacities,  be  jointly  and  severally  liable  to  the  holder 
of  any  bill  or  bills  issued  by  the  said  corporation  for  the  pay- 
ment thereof;  any  such  member  or  members  who  shall  have 
been  compelled  to  make  payment  as  aforesaid,  shall  hereby  be 
authorized  to  recover  of  the  remaining  members  of  said  corpo- 
ration their  proportion  of  the  sum  or  sums  paid  as  aforesaid,  to 
be  estimated  according  to  their  respective  shares  in  said  bank 
corporation;'*  that  the  plaintiff  was  the  bona  fide  holder  of  cer- 
tain bills  regularly  issued  by  the  bank;  that  he  presented  the 
same  to  the  bank  for  payment  in  the  usual  manner,  on  the 
nineteenth  October,  1809,  and  payment  was  refused;   that  the 
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defendant  was  afterwards,  December  13, 1809,  and  before  the 
bringing  of  this  action,  notified  of  this  refusal,  and  was  re- 
quested to  paj  the  bills;  that  defendant  was  not  one  of  the 
original  stockholders,  but  purchased  two  hundred  shares  in  the 
bank  on  the  fourth  of  NoTember,  1806,  which  shares  he  held 
until  July  20,  1808,  haying  received  three  dindends  on  the 
same,  when  he  transferred  the  stock,  the  bank  being  then 
solyent  and  in  full  credit;  that  he  held  no  shares  in  the  bank 
at  the  time  the  plaintiff  became  the  holder  of  the  bills.  Upon 
this  statement  of  facts  the  case  was  submitted. 

0118  and  Thaicher,  for  the  plaintiff. 

Dexter  and  Jackson,  for  the  defendant. 

Bj  CouBT.  In  the  construction  of  a  statute  of  another  state, 
anj  decision  of  a  judicial  court  in  such  state  would  be  entitled 
to  much  attention  and  respect  from  us,  while  endeavoring  to 
ascertain  the  real  intention  of  the  legislature  in  such  statute. 
But  as  we  have  no  such  aid  in  this  case,  we  must  give  the  best 
construction  we  are  able  to  the  act  brought  under  our  oonsid- 
eration  in  this  case;  in  the  same  manner  we  should  construe  an 
act  of  our  own  legislature.  The  persons  made  liable  for  the 
payment  of  bills  dishonored  bj  the  bank  are  ''the  original 
stockholders,  their  successors,  assigns  and  the  members  of  the 
said  corporation.''  The  words  are  veiy  extensive;  but  we  think 
the  reasonable  construction  of  them  to  be,  such  of  the  original 
stockholders  and  of  their  successors  and  assigns,  as  shidl  be 
members  of  the  corporation  at  the  time  when  payment  of  the 
bills  shall  be  refused.  This  construction  is  confirmed  by  the 
remedy  given  in  the  close  of  the  paragraph  to  the  member  or 
members  who  shall  have  been  compelled  to  make  payment  by 
virtue  of  the  preceding  clause.  That  remedy  is  furnished  to  a 
member  or  members  against  the  remaining  members.  These 
last  must  mean  the  existing  members,  or  the  remedy  would  be 
so  difficult  as  that  it  would  be  next  to  an  impoesibiUty  to  en- 
force it;  whereas  it  would  be  veiy  easy  and  simple  if  it  has  re- 
lation to  the  then  members  or  stockholders,  in  proportion  to 
their  respective  shares, 
nonsuited. 
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POPKIN   V.  BUMSTEAD. 

£8  Ham.  491.] 

Shrt  to  Dowkb. — Where  the  wife  joined  her  husband  m  a  mortgii^  end 
ralinqiDahed  her  chum  of  dower,  and  after  the  deaih  of  the  mortgagor, 
the  porchaaer  of  the  equity  of  redemption,  paid  the  mon^  doe  on  the 
mortgage,  and  the  mortgagee  diachaiged  it  of  reoordy  it  waa  held  that 
the  widow  of  the  mortgagor  waa  barred  of  her  dower. 

AonoH  of  dower.  Plea  in  bar  that  the  demandant,  Mary 
Popkin,  joined  with  her  husband  Thomas,  on  the  thirtieth  of 
April,  1806,  in  executing  a  mortgage  of  the  premises  to  one 
Capen,  for  the  payment  of  three  thousand  dollars,  and  that 
Hazy,  for  a  Taluable  consideration,  released  to  Capen  all  her 
right  of  dower  in  the  mortgaged  premises;  that  Capen  entered 
and  became  seised,  and  on  the  ninth  of  November,  1807,  John 
D.  Dyer,  the  administrator  of  Thomas  Popkin,  then  deceased, 
sold  the  equity  of  redemption  to  Wheelock,  by  whom  the  same 
was  conyeyed  to  Bumstead;  and  that  the  latter,  on  the  nine- 
teenth  of  September,  1810,  paid  to  Capen,  the  mortgagee,  the 
whole  sum  due  on  the  mortgage,  no  part  thereof  having  been 
paid  by  Thomas  Popkin  or  his  administrator.  The  demandant 
replied  that  on  the  nineteenth  of  September,  1810,  Capen  in* 
doraed  on  the  register  of  the  mortgage  deed,  a  full  satisfaction 
and  discharge  thereof,  by  which  act  the  right  to  dower  was  re- 
fived.    Demurrer  to  this  replication  and  joinder. 

Parker,  for  the  tenant,  contended  that  the  release  of  the 
mortgage  enured  to  the  benefit  of  the  purchaser  of  the  equity 
of  redemption:  Ifaawry  y.  Putnam,  Story's  Pleadings,  859,  860; 
and  that  the  execution  of  the  mortgage  was  a  bar  to  the  right 
of  dower:  Jbiofer  t.  Shearer,  7  Mass.  14. 

Ikurekm,  conira.  The  release  of  dower  was  conditional,  and 
the  dischaxge  of  the  mortgage  by  the  mortgagee  or  his  assigns 
was  a  fulfillment  of  the  condition:  Stat.  1793,  c.  87,  s.  6.  The 
redemption  was  made  by  the  assignee  of  Dyer;  if  Dyer  had  paid 
the  mortgage,  the  claim  of  dower  would  have  reyiyed,  and  his 
assignee  can  haye  no  greater  rights  than  the  administrator  of 
the  mortgagor. 

By  CoDBT.  It  has  been  contended  for  the  demandant  upon 
the  facts  exhibited  by  the  pleadings  in  this  case  that  her  title 
to  dower  has  reyired,  and  is  as  if  she  had  neyer  released  it  in 
the  deed  of  mortgage.  It  would  be  singular  if,  when  the  ten- 
ant had  paid  the  money  due  on  the  mortgage,  and  supposed 

that  he  had  thus  perfected  his  estate  by  extinguishing  the  only 
Am.  Daa  Y ol.  y— a 
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incumbranoe  he  knew  to  exist  upon  it^  he  ihoold  by  that  act 
reyiye  the  claim  of  the  demandant,  which  she  had  before 
solemnly  renounced  under  her  hand  and  seal,  and  which,  as  he 
was  under  no  obligation,  it  cannot  be  presumed  he  meant  to 
do.  But  the  facts  produce  no  such  absorditj.  When  the 
tenant  purchased  the  equity  of  redemption,  it  belcmged  to 
him  to  pay  the  money  due  on  the  mortgage,  and  thus  rid  his 
estate  of  that  incumbranoe.  Having  all  ttie  equitable  interest 
in  himself,  when  he  had  paid  the  money  due  by  the  mortgage, 
the  legal  estate  followed  the  equitable  interest,  and  he  became 
seised  of  the  whole  fee-simple.  If  this  were  not  the  plain, 
legal  operation  of  the  transaction,  the  law  would  construe  the 
diaohaige  of  the  mortgage  by  the  mortgagee  a  release  of  the 
legal  estate  hj  him  to  the  tenant,  who  had  become  lawfully  pos* 
sessed  of  the  equitable  interest,  and  from  whom  the  eonsidera- 
tion  for  that  discharge  flowed,  xaiher  than  such  a  mia^iw^ 
should  follow. 
Beplication  adjudged  bad. 

Thii  ciie  WM  ej^lained  in  JBaUm  t.  SlmomU,  14  Fidk.  107,  the  oovrt^  My- 
ing:  "The  defendant  in  that  caie  had  poxchaaed  of  the  adminiafamtor  of  the 
mortgagor,  and  thereby  aoqitked  the  same  ri^ti  which  the  admimitimtar 
woald  have  had  if  he  had  paid  off  the  mortgage  for  the  beaifit  of  the  faeiiaL 
The  mortgage  waa  paid  off  after  the  death  of  the  mortgigor,  when  the  widow^a 
right  of  dower  had  beoome  perfect^  and  it  might  therefore  be  Boppcmed  that 
ahe  waa  not  entitled  to  dower  without  contribating  her  ahare  of  tiie  redemp* 
tioft  money,  and  that  the  oaie  oame  within  the  principle  hdd  down  in  O^mm 
V.  Cfrehortf  8  Fiok.  482,  that  whereaereral  are  intereated  in  an  equity  of  ra- 
damption,  and  one  only  is  willing  to  redeem,  he  most  pay  the  whole  mortgage 
debt;  and  in  ench  case  he  is,  in  a  court  of  equity,  considered  as  assignee  of  the 
Mortgage,  and  as  standing  after  sach  redemption  in  the  place  of  the  moft* 
gagee  in  relation  to  the  other  owners  of  the  equity.  Ualeas  the  case  of 
Pophin  V.  Bumsteadf  can  be  supported  on  some  such  distinction,  it  it  difficult 
to  perceive  any  legal  or  equitable  ground  on  which  it  can  stand.  It  is  diffi- 
culty also,  to  say  hew  that  caae  ceold  be  decided  on  rules  of  equity,  it  being 
an  action  at  law;  but  unless  the  principle  of  contribution  does  ^pply»  the 
case  seems  opposed  to  the  whole  current  of  anthoritiea.'* 

See  the  note  to  EUehcoek  t.  ffarringUm,  pattf  where  this  subject  is  esam- 
ined  at  length. 

Robinson  v.  Jones. 

[8]CASa.a86.] 

OoiinsiarATioir  ov  NxoraAL.— A  rescue  by  the  crew  of  a  aentnd  vesiBl, 
arrested  and  detained  by  a  belligerent  armed  Teasel  for  an  alleged  viola- 
tion of  nentnlity,  is  a  good  cause  of  condemnation,  and  a  loss  hiCT^'iM 
from  this  cause  is  not  within  the  perils  insured. 

CoircLUBivENESS  OF  APMTiULTT  SiNTSZTd. — ^The  Sentences  of  foreign  oonrta 
of  admiralty  are  conclusive  only  when  they  distinctly  and  s] 
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■irte  the  cMues  of  condemnation.  Acoordin^y,  wliara  a  TMtel  «id 
cugo  were  oandemned  far  a  reaoae  from  the  poaeoMion  of  a  beUigereat 
capftor,  or  "otherwiae^"  the  asBiired  were  permitted  to  give  evideaoe 
the  alleged  reacae. 


AflsuMPsiT  on  a  policj  of  insurance  on  the  ship  Franklin  and 
her  freight  from  New  London  to  Uartinico,  and  at  and  from 
thence  to  her  port  of  discharge  in  the  United  States.  It  ap« 
peared  on  the  txial  before  Parker,  J.,  that  after  arriving  at  Mar- 
tinico  and  reloading  for  the  United  States,  the  ship  was,  on  the 
eighth  of  November,  1808,  captured  by  a  British  ship  of  war 
and  ordered  for  Bermudas,  but  that  she  was  afterwards  taken 
possession  of  by  another  British  vessel  and  carried  to  Gibraltar, 
where  she  was  libeled  and  condemned  as  prize.  In  the  decree 
of  condemnation,  after  further  proof  upon  the  reserved  ques« 
iion  of  violation  of  a  blockade  of  the  enemies'  islands  in  West 
Indies,  the  judge  '*  pronounced  the  said  vessel  called  the  Frank« 
lin  and  her  lading  to  have  been  unlawfully  rescued  and  retaken 
by  the  master  from  the  possession  of  the  prizemaster  and 
others  p«t  on  board  thereof  from  his  majesty's  sloop  of  war 
Ferret,  Wells,  esq.,  commander,  whilst  proceeding  to  a  British 
port  for  adjudication,  and  as  such,  or  otherwise,  subject  and 
liable  to  confiscation,  and  condemned  the  same  as  good  and 
lawful  prize,"  etc. 

!the  defendant  contended  that  this  decree  was  conclusive; 
that  the  original  capture  was  for  violation  of  a  blockade,  and 
of  her  subsequent  rescue  by  the  master  and  crew  remaining  on 
board;  that  therefore  the  underwriters  were  discharged.  But 
the  plaJntiffs  were  permitted  to  show  that  there  was  no  violation 
of  any  blockade,  and  that  no  rescue  had  taken  place,  and  the 
judge  charged  the  jury  that  if  the  island  of  Martinico  was  not 
blockaded,  and  no  rescue  had  taken  place,  they  ought  to  find 
for  the  plaintiffs,  and  that  if  there  had  been  no  blockade,  and 
the  capture  was  a  mere  pretext  without  color  of  right,  a  rescue 
under  such  circumstances,  was  no  cause  of  condemnation  by  the 
laws  of  nations,  and  a  condemnation  on  such  ground  would 
not  dischaige  the  underwriters. 

Verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this  court. 

ftmooU  and  Smttivan,  for  the  plaintifBi. 

Otia  and  Jackson,  contra. 

Piasom,  O.  J.  We  all  conour  in  the  opinion  that  there  musl 
be  a  new  trial  in  this  case,  on  account  of  the  misdirection  of  the 
pidge  who  sat  in  the  trial,  with  respect  to  the  legal  effects  of  m 
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rescue.  We  cannot  admit  the  doctrine  that  the  crew  of  a  neutral 
TCBsel  may  determine  for  themselyea,  that  an  arrest  made  bj  a 
belligerent  is  with6ut  color  of  right,  and  in  consequence  of  such 
determination,  may  forcibly  regain  possession  of  the  vesseL 
The  belligerent  haying  a  right,  by  the  law  of  nations,  to  visit 
and  search  neutral  vessels,  to  prevent  them  from  entering  or 
leaving  a  port  of  his  enemy  under  lawful  blockade,  and  to  seize 
and  detain  them  if  engaged  in*  contraband  trade,  or  knowingly 
violating  a  blockade,  and  to  capture  and  carry  into  port  neubnl 
vessels  which  may  be  transporting  the  property  of  his  enemy, 
for  the  purpose  of  condemning  such  property,  it  would  be 
utterly  inconsistent  vrith  these  rights  of  the  belligerent,  to  allow 
the  neutral  vessel  to  resist  by  force  or  to  be  retaken  by  her 
crew,  whenever  they  might  have  opportunity  to  overpower  the 
officers  and  men  of  the  belligerent  in  whose  custody  she  may 
be  placed.  General  principles  of  policy  and  national  law  re- 
quire that  in  such  cases  the  neutral  should  submit,  and  rely 
upon  the  justice  of  the  tribunals  of  the  belligerent  nation,  to 
restore  him  to  his  rights,  and  give  him  indemnification  if  the 
party  arresting  shall  have  abused  his  power,  and  without  any 
pretext  or  probable  cause,  have  subjected  him  to  loss  and  dam- 
age. And  if  the  tribunal  should  manifestiy  proceed  upon  un- 
just principles,  the  sovereign  of  the  neutral  country  most 
interfere,  and  protect  the  rights  and  property  of  the  citizens. 

Nor  would  the  interest  of  neutral  nations  be  in  any  degree 
advanced  by  a  change  of  the  public  law  in  this  particular,  for 
such  a  change  would  compel  belligerents  on  eveiy  seizure  of  a 
neutral  for  a  supposed  breach  of  neutrality,  either  to  take  froni 
the  vessel  all  the  original  crew,  to  the  great  disadvantage  of 
the  voyage,  in  case  there  should  be  a  release  of  the  vessel,  or 
to  use  a  degree  of  severity  in  the  confinement  of  the  crew  which 
has  not  hitiierto  beeu  practiced,  which  would  be  exceedingly 
injurious  to  them,  as  well  as  to  the  general  commerce  of  the 
neutral,  from  the  discouragement  it  would  occasion  to  mariners. 
Neutral  powers  should  always  be  willing  to  allow  the  belliger- 
ents those  rights  and  powers  which  have  been  established  and 
practiced  upon  for  ages,  looking  to  the  time  when»  according 
to  the  ordinary  course  of  human  events,  they  may  be  obliged  to 
daimand  exercise  the  same  for  the  vindication  of  their  own 
rights  when  violated  by  other  nations.  A  rescue,  therefore,  of 
a  neutral  vessel,  arrested  and  detained  by  a  belligerent  armed 
vessel,  for  an  alleged  violation  of  neutrality,  is  a  good  cause  of 
condemnation,  and  a  loss  happening  from  thia  cause,  is  not 
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witbin  the  perils  insured  against  by  the  policy,  upon  which  this 
action  is  brought.  And  although  it  seems  probable  that  this 
was  not  the  point  npon  which  the  verdict  was  found  for  the 
plaintiflw,  yet,  as  the  judge  directed  the  jury  expressly,  that 
such  a  rescue  was  no  legal  cause  of  condemnation,  and  as  we 
cannot  determine  how  far  that  direction  influenced  the  minds 
of  the  jury,  we  are  satisfied  that  there  must  be  a  new  trial. 

But,  as  the  principal  inqairy  has  been  upon  another  point, 
the  determination  of  which  will  probably  settle  this  cause,  my 
brother  Tabmmr  and  myself  think  it  proper  to  express  our  opin- 
ion upon  it.  This  point  has  been  fully  argued,  and  sufficiently 
deliberated  upon  by  the  court,  and  is,  whether  the  decree  of 
the  rice-admiralty  court  in  Gibraltar,  condemning  the  vessel 
and  oa^go,  is  in  its  nature  condusive  eridence,  so  that  the 
plaintiffB  ought  not  to  hare  been  permitted  at  the  trial  to  con- 
tradict it  by  the  eridence  which  was,  on  their  part,  submitted  to 
the  jury.  The  operative  words  of  the  decree  are:  *'That  the 
said  Teasel  called  the  Franklin,  and  her  lading,"  are  pro- 
noonced  "to  haye  been  unlawfully  rescued  and  retaken  by 
the  master  from  the  possession  of  the  prize  master  and  others, 
put  on  board  thereof  from  his  majesty's  sloop  of  war  Ferret, 
Wells,  esq.,  commander,  whilst  proceeding  to  a  British  port  of 
adjudication,  and  as  such  or  otherwise  subject  and  liable  to 
confiscation,  and  condemned  the  same  as  good  and  lawful  prize,** 
etc.  It  was  contended  on  the  trial  that  this  decree  was  condu- 
oiTe  eridence  of  the  fact  of  a  rescue,  and  that  the  condemnation 
proceeded  upon  that  fact;  and  that  the  testimony  exhibited  by 
the  pLdntifi  to  prove  that  such  rescue  did  not  take  place, 
ought  to  haye  been  rejected  by  the  judge. 

It  is  not  intended  to  call  in  question  the  decirion  which  took 
place  so  recently  in  the  case  of  ^(U0^T.  The  New  England  Marine 
Insurance  Company,  6  Mass.  277  [4  Am.  Dec.  125].  The  question 
as  to  the  condusiyeness  of  decrees  of  admiralty  courts,  which 
until  then  was  open  in  this  commonwealth,  must  be  considered 
as  settled  by  that  decision.  The  numerous  decisions  which 
have  taken  place  in  England  before  the  American  revolution, 
and  the  general  adoption  of  the  English  law  in  this  common- 
wealth, render  it  probable  that  our  mercantile  contracts  have 
been  generally  entered  into  with  a  riew  to  that  law,  and  those 
decisions.  There  was  therefore  a  propriety  in  being  governed 
by  the  cases  cited  in  support  of  the  conclusiveness  of  4^]^^8, 
howeyer  questionable  may  have  been  the  principle  or  policy  of 
those  decisions  when  first  adopted  and  made  part  of  the  law- 
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IO^relMalt.  If,  therefore,  no  substantial  difEerenoe  exiats  be- 
tw^^n  ti^e  deeree  confudered  bj  the  eoort  in  the  ease  referred 
to,  and  that  which  is  produced  in  the  case  now  before  os,  the 
same  judgment  must  follow;  the  decree  is  conelqn^p,  and  the 
eyidence  admitted  by  the  judge  ought  to  have  been  rejected. 
But  we  think  that  there  is  a  manifest  difference  between  the 
two  de<»ree8,  and  that  in  conformity  to  all  the  cases  in  which 
CTidence  of  this  nature  has  been  held  to  be  conclueiYe,  the 
dB<»ree  now  before  us  ought  not  to  be  so  held,  and  thai  it  may 
be  controlled  by  other  legal  and  sufficient  evidence. 

The  decree  in  Baaler  v.  The  New  England  Marine  In^wrea/yoe 
Company,  after  having  expressly  and  distinctly  alleged  thai 
the  yessel  had  violated  a  blockade  de  facto  by  egress,  prooeeda 
to  allege  that  for  that  and  other  sufficient  causes,  ^  was  oo^ 
demned.  Bere  was  not  only  a  direct  assertion  that  a  bh>bkade 
had  been  violated,  but  also  that  the  violation  was  a  cause  of  the 
condemnation;  and  this  being  a  sufficient  cause  by  the  law  of 
nations,  it  was  immaterial  whether  any  other  causes  eiisted  or 
not.  But  the  present  decree,  after  alleging  a  rescue,  dedans 
thi^t  for  such  cause,  or  otherwise,  the  vessel  is  liable  to  condam* 
niktiQU.  Now  we  know  of  no  rule  of  construction  by  which  it 
caA  be  maintained  that  these  words  amount  to  a  direct  allega- 
tion that  the  rescue  was  even  one  of  the  final  causes  of  the  con- 
d^mmition.  There  had  been  as  appears  from  the  decree  an  in- 
quiry relative  to  the  violation  of  the  blockade  of  the  West  India 
idai^ds;  with  respect  to  which  perhaps  the  judge  was  not  fully 
satisfied*  Admit  that  be  was  fully  satisfied  that  a  rescue  had 
actually  taken  place;  yet  he  might  not  hold  himself  obliged 
under  all  circumstances  to  condemn  expressly  for  that  cause. 
The  natural  construction  of  his  phraseology  is  that  as  the  vessel 
had  been  rescued,  she  was  liable  to  condemnation  for  that  caosa, 
or  for  some  other  i^ause  not  stated.  Now  this  is  far  from  being 
a  dir^t  unequivocal  assertion  that  she  is  condemned  because 
she  had  been  rescued.  We  understand  the  principle  to  be  Uiat 
where  it  does  not  appear  by  the  decree  itself  on  what  particnlar 
ground  the  condemnation  was  had,  the  case  is  to  be  open  to 
evidence,  as  to  all  the  points  which  it  may  be  necessary  for 
parties  in  interest  here  to  establish  except  the  &ct  of  condemna- 
tion. The  decree  in  such  case  cannot  be  more  than  prtma/ocie 
evidence;  aud  as  the  underwriters  upon  a  policy  of  insurance^ 
according  to  tb^  opinion  of  one  of  the  judges  in  the  case  of 
Laihian  v.  Eenderwm,  3  Bos.  and  P.  499,  cannot  be  received  in 
the  admiralty  court  as  a  party,  nor  heard  upon  the  trial;  ao 
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ought  not  the  assured  to  be  shut  out  from  proving  the  truth  of 
fait  case,  and  showing  that  he  is  entitled  according  to  the  fair 
pnndples  of  his  contract  to  be  indemnified? 

The  form  of  expression  used  in  this  decree  is  but  of  recent 
osigia,  and  upon  inquiry  we  are  led  to  suppose  that  it  has  been 
idopted  for  the  yerj  purpose  of  avoiding  the  inconvenience 
obfionsly  arising  to  distant  and  innocent  parties,  from  their  be- 
ing bound  bj  dedsions  in  admiralty  courts,  where  they  have 
had  no  opportunity  of  asserting  their  rights.  Even  in  England 
where  the  doctrine  of  the  conclusiveness  of  sentences  of  con- 
demnation has  been  long  established,  and  from  whence  it  has 
been  tacaDsported  into  this  country,  it  seems  to  be  adhered  to 
laUier  from  respect  to  precedent  than  from  attachment  to  the 
pnndpleB;  for  great  inconveniences  are  aclmowledged  to  have 
flown  from  it.  The  case  of  Fisker  v.  Ogle,  1  Camp.  N.  P.  419, 
ptOTSs  how  willing  Lord  Ellenborough  and  the  other  judges 
were  to  escape  from  a  doctrine  which  they  found  to  bear  hard 
upon  the  parties  to  an  insurance  contract.  A  vessel  repre- 
sented American  was  insured,  and  upon  her  voyage  was  cap- 
tared  by  a  French  privateer.  The  sentence  of  the  French  court 
elsied  that  it  resulted  from  the  papers  on  board,  etc.,  etc.,  that 
the  expedition,  the  cargo  and  the  operations  of  the  captain  were 
tor  the  account  of  the  Brothers  Geddes,  merchants  of  London, 
who  had  to  mask  the  English  property  of  the  outfit,  borrowed 
the  American  flag,  etc.,  and  then  condemned  the  ship  as  good 
and  valid  prize  and  confiscated  the  ship  and  cargo.  Now  it  is 
apparent  that  the  court  proceeded  upon  the  ground  that  the 
ship  and  cargo  were  English  and  not  American;  and  yet  because 
this  was  not  explicitly  declared  in  the  sentence.  Lord  Ellen- 
borough  let  the  assured  in  to  prove  that  his  representation  was 
true;  and  on  motion  for  a  new  trial  the  other  judges  concurred 
with  him,  and  a  rule  was  denied.  His  lordship  said  he  must 
look  to  the  adjudicative  part  of  the  sentence,  and  would  not 
fidi  for  a  meaning.  He  said  too :  ''  It  is  by  over-strained  comity 
that  these  sentences  are  received  as  conclusive  evidence  of  a 
fact  which  they  positively  aver,  and  upon  what  they  specifically 
profess  to  be  founded.''  Now,  if  we  look  to  the  adjudicative 
pert  of  the  sentence  in  this  case,  we  find  the  ship  was  con- 
dsBuiad  as  good  and  lawful  prize;  if  we  look  for  reasons  we  shall 
find  that  she  was  so  condemned  because  she  had  been  rescued 
(NT  otherwise;  that  is,  for  the  reason  specifically  set  forth,  or  for 
■OBM  other  reason  which  is  not  stated. 

Upon  the  whole,  I  think  that  we  go  full  far  enough  in  hold* 
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ing  senienoes  to  be  oonolusiye  when  they  distmoUy  and  speoill- 
eally  state  the  causes  of  condemnation;  but  that  parties  in  this 
country,  to  contracts  made  here,  ought  not  to  be  bound  bj  a 
trial  in  a  foreign  forum  in  any  cases  but  those  which  come 
strictly  within  the  judicial  decisions  upon  the  subject.  I  am, 
therefore,  of  opinion  that  the  eyidence  to  contradict  the  aUeg*- 
tions  in  the  decree  produced  in  the  trial  of  this  action  mm 
rightly  admitted. 

PikBKEB,  J.,  concurred. 

Skwall,  J.  The  general  question  in  this  case  is  whether  Hbm 
loss  proved  happened  by  a  peril  insured  against,  or  in  other 
words,  is  the  total  loss,  ayerred  and  proTcd  in  this  case,  to  be 
attributed  to  causes  which  excuse  the  underwriter.  The  insur- 
ance is  for  the  round  Toyage,  or  to  and  from  the  West  Indies. 
After  the  commencement  of  the  return  Toyage,  when  bound 
from  Martinico  to  the  United  States,  the  yessel,  laden  with  a 
homeward  cargo,  was  captured  by  a  British  ship  of  war  and 
ordered  for  Bermudas.  Before  she  arrived  there,  the  American 
master  and  the  part  of  the  crew  remaining  on  board  regained 
the  possession  of  the  vessel  by  some  means  or  other,  and  ware 
proceeding  on  their  return  voyrge,  when  they  were  again  cap- 
tured by  another  British  armed  vessel,  carried  to  Gibraltar,  and 
there  the  vessel  and  cargo  were  finally  condemned,  and  sold  for 
the  use  of  the  captors.  By  these  events,  a  total  loss  has  hap- 
pened; but  to  this  demand  therefore  the  underwriter  objecte 
that  the  capture  and  condemnation  were  the  consequences  of  a 
breach  of  neutrality;  and  that  the  vessel  and  cargo  had  been 
regained  from  the  first  captors  by  a  rescue,  which  produced 
the  sentence  of  condemnation  upon  the  second  capture. 

In  the  argument,  the  counsel  for  the  plaintiffs  have  endeav- 
ored to  maintain  that  the  loss  demanded  upon  their  policy  is  to 
be  attributed  exclusively  to  the  first  capture,  because  they  gave 
notice  to  the  insurers  and  offered  them  an  abandonment  of  all 
the  property  insured,  upon  intelligence  of  it,  before  the  subse- 
quent events  were  known;  and  this  offer  is  insisted  on  as  a 
transfer  to  the  insurers  from  the  time  of  the  first  capture,  being, 
it  i«  said,  an  abandonment  upon  intelligence,  true  in  fact,  of  a 
property  which  has  never  been  restored,  or  effectually  relieved 
from  the  disaster  which  gave  occasion  to  the  abandonment  and 
justified  it.  The  first  capture,  separately  considered,  as  it  must 
be  for  the  principal  purpose  of  this  argument,  was  not  necoooa' 
rily  a  total  loss;  it  might  have  proved  only  a  very  short  deten- 
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tion,  and  ceased  before  the  abandonment  was  made.  The  direct 
eoosequences  of  the  first  capture,  in  this  view  of  it,  are  wholly 
unlmown;  and  at  any  rate  the  consequences  haye  been  aggra- 
Tttted  bj  the  sabseqnent  conduct  of  the  master.  The  yessel  was 
ordered  for  adjudication  to  Bermudas.  If  there  had  been  no 
breach  of  blockade,  the  legal  presumption  must  be,  I  think, 
that  a  speedy  discharge  or  acquittal  would  hare  ensued  upon 
her  arriyal  there;  and  the  first  capture  might  haye  proved  an 
interruption  only,  and  not  a  total  and  inevitable  loss  of  the 
proper^  or  voyage  insured. 

To  justify  the  abandonment,  therefore,  the  events  subsequent 
to  the  first  capture  are  necessarily  connected  with  it;  and  then 
it  is  immaterial  whether  the  loss  be  attributed  to  the  first  or  the 
second  capture,  or  to  both  events,  as  the  proximate  or  imme- 
diate causes.  The  loss  is  a  capture  and  condemnation  as  prize, 
and  the  question  still  is:  To  what  cause  is  the  condemnation, 
which  constitutes  the  total  and  final  loss  of  the  vessel  and  caigo, 
to  be  attributed?  The  insurers  say,  to  a  rescue,  or,  if  you 
please,  an  attempt  to  rescue,  after  the  first  capture,  which  was 
a  forfeiture  of  the  neutrality  of  the  vessel  and  caigo.  As  the 
court  concurs  in  an  opinion  that  a  vessel  insured  as  neutral  is 
to  be  conducted  with  a  suitable  regard  to  her  neutral  character, 
so  far  as  that  depends  upon  the  master  and  other  agents  en- 
trusted by  the  assured,  and  that  a  loss  incurred,  and  which 
becomes  total  in  consequence  of  a  voluntary  forfeiture  of 
neutral  character,  is  not  a  loss  by  any  peril,  insured  against  by 
the  policy  in  question;  and  that  a  rescue,  or  an  attempt  to 
rescue  or  a  resistance  to  search,  where  a  neutral  vessel  is  in  the 
possession  or  power  of  a  belligerent  armed  vessel,  is  a  forfeiture 
of  neutrality,  I  shall  not  make  any  observations  on  these  points. 

But  the  point  upon  which  I  have  the  misfortune  to  differ  in 
opinion  from  the  chief  justice  and  my  brother  Pabxer,  is  as  to 
the  eBect  of  the  proof  relied  upon  for  the  defendant  in  this 
case.  The  capture,  as  stated,  is  proved  by  oral  testimony,  and 
the  condemnation  by  an  authentic  copy  of  the  proceedings  in 
the  prize  court  at  Gibraltar.  Whether  this  document  is  pro- 
duced by  the  plaintifb  or  by  the  defendant,  it  forms  a  necessary 
part  of  the  evidence  of  the  loss  demanded,  and  is  indispensably 
and  necessarily  admitted  in  the  inquiry.  If  there  is  evidence 
that  the  vessel  was  captured  and  detained,  there  is  also  evidence 
of  her  condemnation  as  lawful  prize  to  the  captors.  And  if 
from  the  same  documents  there  is  conclusive  evidence  of  a 
breach  of  neutrality,  by  which  the  condemnation  was  justified 
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upon  the  rules  and  principles  of  the  public  law,  oommon  to  all 
civilized  nations,  then  the  insurers  are  excused. 

According  to  the  decree  of  the  prize  court,  given  in  evidence 
in  this  case,  the  judge  pronounced  the  vessel  called  the  Frank- 
lin, and  her  lading,  to  have  been  unlawfully  rescued  and 
retaken  from  his  majesty's  sloop  of  war  Ferret,  etc.,  whilst 
proceeding  to  a  British  port  for  adjudication;  and  as  such,  or 
otherwise,  subject  and  liable  to  confiscation,  and  condemned 
the  same  as  good  and  lawful  prize,  etc. 

Now,  this  decree  or  sentence  of  a  foreign  court  of  admindty 
as  to  that  which  is  clearly  expressed  in  it,  is  conclusive  evi- 
dence against  the  plaintiffs,  and  is  not  to  be  controverted  by 
them  in  a  suit  upon  a  policy  of  insurance.  This  proposition  is 
established  by  the  decision  of  this  court  in  the  case  of  Baxter  v. 
The  New  England  Marine  Insurance  Company,  and  I  shall  not 
go  again  into  an  examination  of  the  reasonableness  or  authority 
of  that  decision.  There  is  no  question  whether  we  are  bound 
to  adhere  to  it;  and  for  my  part  I  am  entirely  convinced  that  it 
was  consonant  to  a  long  course  of  decisions  upon  the  same  sub« 
ject,  which  are  received  as  authorities  irith  us;  and  as  a  rule  of 
evidence  that  it  is  not  to  be  departed  from  without  manifest 
inconveniences  of  very  serious  import.  But  however  this  may 
be,  it  must  be  now  considered  as  the  rule,  and  an  implied  oon« 
dition  of  the  contract  of  insuxance,  that  upon  a  capture  by  a 
belligerent,  if  a  condemnation  ensues  explicitly  made  upon  an 
alleged  forfeiture  of  neutrality,  the  underwriters  are  excused. 
And  I  cannot  bring  my  mind  to  doubt,  although  strongly  in« 
duced  to  it  by  the  respect  justly  due  to  the  contrary  opinions 
from  mine,  that  in  this  case  the  decree  of  the  prize  court  con- 
tains, and  there  is  clearly  expressed  in  it  a  condemnation  for  an 
unlawful  rescue;  that  this  is  definitively  pronounced  to  be  the 
cause  of  condemnation;  and  that  the  phrase,  ''or  otherwiee,** 
has  no  effect  to  exclude  or  to  render  doubtful  what  is  stated  and 
declared;  but  only  to  include  in  the  sentence  any  other  causes, 
if  any  others  should  be  found,  intimating  the  possibility  of 
them,  without  afSrming  that  there  are  any.  This  is  a  matter 
to  be  decided  rather  by  perception  than  argument,  and  I  shall 
not  attempt  any. 

As  to  the  necessity  for  a  new  trial  upon  the  diveetion  given 
respecting  the  effect  of  the  testimony  admitted  to  eontrol  the 
admiralty  decree,  I  fully  concur  in  granting  it. 

Sedgwick  and  Thatoheb,  JJ.,  absent. 

New  trial  granted. 
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KlimiTmr, — A  imtohuioe  by  the  master  and  leamfln  of  *  neatial  tmmI  to 
te  leawh  ai  *  beOigaveDt  is  baixstry. 

AoBom  on  a  polio7  of  immranoe.  The  ease  is  stated  io  the 
opiiiioiLi 

Ooddtard  and  Law  mored  for  a  new  trial  on  behalf  of  the  de- 
foDdaata,  and  made  tiie  following  points:  1.  That  the  resistance 
to  a  search  by  the  master  and  crew  of  the  ship  Franklin,  and 
Uie  fofoiUe  reseoe  of  such  ship,  after  captore,  was  a  breach  of 
aentiali^;  and  that  the  sentence  of  the  vice-admiralty  court  at 
CHbnltar  was  eondhunre  on  this  point:  Bolton  t.  Gladstone,  1 
Bast^lSS;  2^  Jfiiria,  1  Bob.  Ad.  B.  287,814,  815;  OarreUr. 
KmrnlngUm,  8  T.  B.  280;  Baker  t.  Slake,  9  East,  288;  Church  r. 
BMari,  2  Oraneh,  284,  285;  Bos  t.  lingy,  4  DaU.  43;  Yattel, 
B.  8,  eh.  7,  B.  114;  1  Marsh.  484,  485,  a;  2.  That  the  acts  of 
the  master  and  crew  in  resisting  a  search,  and  rescuing  the 
ship  out  of  the  hands  of  the  captors,  were  justifiable,  and  not 
bsnatxoiis:  NuU  ▼.  Bourdieu,  1  T.  B.  828;  VaUqjo  t.  Wheeler, 
Cowp.  148;  Phyn  t.  The  Boyal  Exchange  ABSuranoe  Co.,  7  T. 
B.  606;  2  Manh.  516  a;  Abbott,  194;  Lex  Merc.  Amer.  279; 
Oroimaai  ▼.  BaU,  4  DaU.  294  [2  Am.  Dec.  875];  Hood  r.  NeMt, 
2  Id.  187  [1  Am.  Dec.  265];  The  Ihioo  Driends,  1  Bob.  Adm.  B. 
282,  888;  Voe  r.  United  Ins.  Co.,  1  Cai.  Oas.  11;  Eendrick  t. 
DeU^Idd,  2  Cai  67;  Thurston  v.  Columbian  Ins.  Co.,  8  OaL  89; 
Park,  84,  864;  Stamma  t.  Brown,  2  Btr.  1178. 

Ihggett  and  Ourley,  contra. 


124  Bbown  v.  Union  Inbttrangb  Go.  [Conn. 

iMaEBSOLL,  J.  This  was  an  action  brought  by  Jesse  Biown 
and  son  against  the  Union  Insurance  Company  in  New  London^ 
the  same  being  an  incorporated  .company  for  making  marine 
insurance,  to  recover  for  a  loss  of  the  cargo  of  the  ship  Frank- 
lin. The  declaration  stated  that  on  the  fifth  day  of  August, 
1808,  the  plaintiffs  were  owners  of  the  cargo  to  be  slupped  on 
board  of  the  ship  Franklin,  then  lying  and  being  at  the  island 
of  Martinique  in  the  West  Indies,  or  bound  to  Martinique,  and 
from  thence  to  her  port  of  destination  in  the  United  States. 
That  the  plaintiffs  proposed  to  said  company,  to  assure  them 
four  thousand  dollars  of  said  cargo,  to  be  shipped  on  board  of 
the  Franklin,  after  the  same  should  have  been  shipped,  at  and 
from  Martinique  to  her  above  port  of  destination;  and  that  the 
cargo  so  to  be  shipped  they  would  warrant  to  be  American 
property.  That  said  company,  for  a  premium  of  nine  per  cent, 
by  a  policy  of  insurance  duly  executed,  did  assure  to  tlie 
plaintiffs  the  sum  of  four  thousand  dollars  of  the  aboye-men- 
tioned  cargo,  at  and  from  Martinique  to  the  port  of  destina- 
tion in  the  United  States  "  from  the  dangers  of  the  seas,  fire, 
enemies,  assailing  tbieyes,  restraint  and  detainment  of  princes 
and  people,  of  what  nature  or  quality  soever,  barratry  of  the 
master  or  mariners,  unless  the  assured  were  owners  of  the 
vessel,  and  from  all  other  misfortunes  and  losses  that  should 
come  to  said  cargo.''  The  declaration  then  stated  that  the 
Franklin,  being  laden  with  a  cargo  to  the  amount  of  ten  thou- 
sand dollars,  on  or  about  the  first  day  of  November,  1808; 
sailed  from  Martinique  for  the  United  States,  and  on  the  voy- 
age  was  captured  by  certain  vessels  of  war  belonging  to  his 
Britannic  majesty,  and  by  them  v^as  held  in  custody,  so  thai 
the  cargo  was  lost  to  the  plaintiffs.  There  was  a  count,  also, 
stating  the  loss  to  have  been  by  the  barratry  of  the  master  and 
mariners,  in  this,  ''that  the  master  and  mariners  did,  within 
and  during  said  voyage,  resist '  the  search  and  capture  of  his 
majesty's  brig  of  war  Ferret,  by  means  of  which  said  cargo  was 
afterwards,  by  the  brigs  of  war  Melpomene  and  Circe,  wholly 
detained  from  the  plaintiff's,  and  to  them  lost,"  etc. 

The  plaintiffs,  to  make  out  their  case  produced  the  policy  of 
insurance  duly  executed  by  said  company,  in  which  it  appeared 
that  said  company  made  the  insurance  as  above  stated  They 
also  proved  their  property  in  the  cargo,  and  that  the  vessel  was 
owned  by  Elisha  Denison  and  W.  and  S.  Robinson,  citizens  of 
the  United  States;  and  that  a  capture  was  made  as  stated  in 
the  declaration;  and  that  they  had  duly  made  an  abandonment 
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to  the  defendants.  They  then  Tested  their  case,  claiming  as 
for  a  total  loss. 

The  defendants,  in  their  defense,  proved  a  capture  by  a 
British  ship  of  war;  a  rescue  by  the  master  and  mariners;  a 
zecaptore  by  another  British  ship  of  war;  and  produced  a  copj 
of  condenmation  passed  in  the  conrt  of  Tice-admiralty  at  Gib> 
xaltar,  in  which  the  ground  of  condemnation  was  stated  as 
follows,  to  wit:  "  Pronounced  the  said  yessel,  called  the  Frank- 
Un,  and  her  lading,  to  have  been  unlawfully  rescued  and  re- 
taken by  the  master  and  others,  put  on  board  thereof,  from  his 
majesty's  sloop  of  war  Ferret,  Wells  commander,  whilst  pro- 
ceeding to  a  British  port  for  adjudication,  and  as  such,  or 
otherwise,  liable  to  confiscation;  and  condemned  the  same  as 
good  and  lawful  prize  to  our  soTcreign  lord,  the  king,''  etc. 

There  was  in  the  court  below  a  verdict  and  judgment  for  the 
plaintiffs  to  recover  their  loss  aforesaid,  the  court  directing  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiffs  on  the  aforesaid 
facts.  The  jury  accordingly  so  returned  their  verdict,  on  which 
the  court,  as  above  stated,  gave  judgment  in  favor  of  the  plaint- 
ifCs.  The  defendants  below,  to  wit,  said  insurance  company, 
moved  for  a  new  trial,  on  the  ground  that  the  direction  of  the 
court  was  wrong,  and  prayed  to  have  the  question  reserved  for 
the  opinion  of  this  court,  whether  there  ought  not  to  be  a  new 
trial  of  the  cause.  It  was  argued  in  favor  of  a  new  trial,  by 
the  counsel  for  the  insurance  company,  that  the  decree  of  con- 
demnation by  the  court  at  Gibraltar  was  conclusive  evidence  of 
a  resistance  to  a  search,  as  it  appeared  by  the  decree  that  the 
taking  and  holding  in  custody,  on  the  part  of  the  captors,  was 
for  tiie  purpose  of  ascertaining  the  fact,  whether  or  not  there 
was  enemy's  property  on  board.  It  was  further  argued  that  the 
lOBCuing  the  ship  out  of  the  hands  of  the  captors,  by  the  captain 
and  crew,  proved  conclusively  a  breach  of  neutrality.  Upon 
this  state  of  facts,  it  was  urged  that  there  could  be  no  recovery, 
unless  the  rescuing  by  the  master  and  mariners  should  be  con- 
sidered as  barratry,  which,  it  was  said,  it  clearly  was  not,  as  it 
must  be  supposed  to  have  taken  place  for  the  benefit,  not  only 
of  the  master  and  mariners,  but  also  of  the  owners.  On  the 
jMort  of  the  plaintifis,  it  was  urged  against  a  new  trial,  that  the 
decree  of  condemnation  did  not  decide  the  question  of  neu- 
trality, as  resistance  to  a  search  was  justifiable;  but,  at  any  rate^ 
if  it  was  so,  it  amounted  to  barratry,  and  on  that  ground,  it  was 
«ud,  the  judgment  was  right. 

ICy  opinion  is,  there  ought  not  to  be  a  new  trial,  and  on  the 
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ground  tliat  the  rescuing  and  retaking  of  the  ship  Franklin, 
was  barratry  in  the  master  and  mariners.  In  order  to  determine 
whether  euch  reseuing  and  retaking  was  banstzoua,  it  may  be 
necessary  to  take  into  consideration  the  right  of  search.  This 
right,  though  at  Tarious  times  disputed,  yet,  is  now  established 
in  Ghreat  Britain  by  Tarious  decisions  of  the  courts  of  thai 
country,  founded,  as  is  supposed,  on  the  law  of  nations.  A 
very  pointed  decision  in  favor  of  this  right,  and  that  resistance 
to  a  search  is  a  breach  of  neuttaliiy,  is  found  in  the  case  of 
Oarrels  t.  Kensington,  8  T.  B.  230.  That  was  a  case  of  captnva, 
rescuing  and  afterwards  a  recapture,  and  a  condemnation  on 
the  ground  **  of  a  violation  of  neutrality  by  means  of  the  rising 
of  the  master,  supercargo  and  crew  of  the  captured  ressel,  on 
the  captors,  and  retaking  the  vessel,  declaring  the  same  also  to 
be  contrary  to  the  law  of  nations  and  the  faith  of  treaties." 
The  action  was  brought  against  the  underwriter  on  a  policy  of 
insurance  on  goods;  the  cargo  on  board  the  vessel  was  captured 
and  condemned  under  the  above  circumstances.  Indeed,  Uie 
question  in  that  case  was  much  the  same,  if  not  precisely  the 
same  question  which  is  made  in  this  case,  except  that  there  was 
no  averment  in  the  declaration  of  a  loss  by  the  barratry  of  the 
master  and  mariners,  and  of  course,  there  could  be  no  recovetj 
on  that  ground.  The  court  of  king's  bench  unanimously  de- 
termined in  that  case  that  there  cotdd  be  no  recovery  against 
the  defendant.  The  judges  expressly  maintained  the  right  of 
search,  and  that  resistance  to  such  right  was  unlawful.  On  no 
other  ground  could  judgment  have  been  given  in  favor  of  the 
defendant,  the  underwriter. 

The  case  of  Saloucci  v.  JohnBon,  where  the  right  of  seank 
seems  to  be  questioned,  mentioned  in  Park,  864,  and  in  Mar- 
shall, 801,  was  taken  up  and  commented  on  by  them;  and  they 
endeavored  to  make  out  that  the  case  of  Oarrds  v.  KensiangUm^ 
was  different;  they  overruled  the  doctrine  laid  down  in  the 
former  case.  The  right  is  also  recognized  in  Barker  v.  Bialon, 
9  East,  292.  That  this  doctrine  is  founded  on  the  law  of 
nations,  is  proved  by  Marshall,  in  his  Treatise  on  Insurance, 
from  page  806  to  817,  where,  for  this  purpose,  he  refers  to 
Bynkershoek  and  Yattel,  writers  on  the  law  of  nations,  as  wdl 
as  to  the  Consolato  del  Mare,  which  he  says,  is  **  one  of  the 
most  ancient  collections  of  marine  laws  now  extant."  The  sab- 
fect  is  also  elucidated,  and  the  question  put  beyond  all  donbt, 
by  the  judgments  in  the  English  court  of  admiralty  in  the  cam 
of  the  ship  Maria,  1  Bob.  Adm.  B.  287,  one  of  the  Swedish 
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T688el8  sailiiig  tinder  the  eonTOj  of  a  Swedish  frigate^  whieb 
case  is  recited  in  the  aboTe  pages  in  Marshall's  Treatise. 

The  right  of  search  being  established,  the  consequence  nee- 
essarilj  foUows  that  reeistanee  to  this  right  is  anlawfnl  and  a 
breach  of  neutrality.  The  question,  howerer,  still  remains, 
whether  the  act  of  resistance,  as  between  the  insurer  and  the 
insured,  shall  be  denominated  barratry  ?  It  is  said  in  this  case, 
and  has  been  said  in  other  cases  of  the  like  kind,  that  barratry 
always  carries  the  idea  of  fraud,  of  crime  with  it;  and  that  also 
to  constitute  barratry,  it  is  essential  that  the  act  or  acts  claimed 
to  be  barratrous,  should  not  be  done  with  a  view  to  promote 
the  interests  of  the  owners,  but  to  promote  that  which  is  dia- 
metrically opposite  to  it,  to  injure  or  destroy  such  interest; 
that  the  acts  of  resistance  and  rescuing,  in  the  present  case, 
must  be  supposed  to  be  done  for  the  benefit  of  the  plaiutifFs;  and 
had  there  been  no  recapture,  would  undoubtedly  hare  been  ap* 
proved  by  them,  and  consequently  that  they  were  not  barra« 
trous.  To  prove  this  proposition,  several  autiiorities  were  cited 
in  which  it  had  been  determined  that  a  deviation  for  the  pur* 
pose  of  trade  was  not  barratry;  for  though  such  deviation  was 
contrary  to  the  orders  of  the  owners,  yet  being  avowedly  for 
their  benefit,  it  could  not  come  under  the  denomination  of  bap 
imtry.  The  same  authorities  were  also  cited  to  prove  that  there 
must  be  something  fraudulent,  something  criminal  in  the  act 
or  acts  claimed  to  be  barratrous,  in  order  to  make  them  so. 
Among  the  cases  cited  for  this  purpose,  were  Stamma  v.  Braum, 
2  Str.  1173;  NuU  v.  Bourdieu,  1  T.  B.  828;  and  FJtyn  v.  Bot^al 
Jbchange  Assurance  Company ^  7  T.  B.  605. 

I  am  of  opinion,  however,  that  the  acts  of  resistiog  a  search 
and  rescuing  the  ship,  in  the  present  case,  were  barratrous  acts. 
If  it  be  a  clear  principle  that  those  acts  were  unlawful,  as  being 
contrary  to  the  law  of  nations,  it  strikes  me  the  consequence 
must  inevitably  follow  that  they  were  barratrous  acts.  I  go 
upon  the  ground  that  they  took  place  without  the  knowledge  or 
consent  of  tfie  plaintiffs;  for  so  it  appeared,  and  nothing  con- 
trary thereto  was  pretended.  Let  the  right  of  search  be  once 
established,  and  all  resistance  to  it  must  of  course  be  unlawful. 
For  it  is  perfectly  absurd  to  say  that  one  man  may  resist  an- 
other, clothed  with  authority,  in  the  legal  exercise  of  that 
aiBthority.  Such  resistance  then  being  unlawful,  must  be  denom- 
inated criminal,  for  unless  a  forcible  resistance  to  the  legal 
exercise  of  a  right  established  by  law  be  criminal,  I  hardly  know 
wbat  is.    It  will  not  do  to  say  that  the  unlawful  acts  of  the 
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master  and  mariners  were  the  cause  of  the  loss  of  the  propertj 
insured,  yet  they  were  intended  for  the  benefit  of  the  plaintiffs, 
though  unauthorized  by  them,  and  if  so,  were  not  barratrous. 
The  point  is,  were  they  unlawful?  Were  they  unauthorized? 
If  so,  a  pretended  intention  of  benefit  to  the  plaintiffs  will  be 
unaTailing. 

But  decided  oases  put  the  question  beyond  all  doubt.  In 
Jfom  y.  Byron,  6  T.  B.  883,  it  was  determined  that  where  a  cap- 
tain took  letters  of  marque,  and  deviated  from  his  voyage  to 
cruise  for  prizes,  and  actually  took  one  and  carried  it  into  Ber^ 
muda,  and  there  libeled  for  the  benefit  of  his  owners  and  him- 
self, but  soon  after  his  own  vessel  was  driven  on  shore  and  lost 
there,  it  was  barratry  in  him;  and  on  that  ground  a  recovery 
was  had  by  the  owners  against  the  underwriters.  Cases  maybe 
cited  wherein  it  has  been  held  that  a  non-payment  of  duties  by 
the  master,  which  caused  a  seizure  of  the  ship,  was  barratry. 
But  the  case  of  Earl  v.  Bawcroft,  8  East,  126  el  aeq.,  1  think  set* 
ties  the  present  question.  It  was  a  case  in  which  precisely  the 
same  question  did  not  come  up  as  came  up  in  the  present  case, 
but  the  governing  principles  of  it  are  the  governing  principles 
of  this  case.  It  was  an  action  brought  against  the  underwriter 
'*  on  a  policy  of  insurance,  dated  twenty-eighth  January,  1804^ 
on  the  ship  Arabella,  at  and  from  Liverpool  to  the  coast  of 
Africa,  during  her  stay  and  trade  there,  and  to  the  port  of  sale 
in  the  West  Indies,  vdth  liberty  to  exchange  goods,  etc.,  and 
the  plaintiff  averred  a  loss  by  the  barratry  of  the  master."  The 
great  question  in  the  case  was  whether  the  captain's  trading  at 
an  enemy's  port,  by  means  of  which  the  ship  was  captured  by 
an  English  frigate  and  condemned,  and  so  lost  to  the  insured, 
was  barratry.  It  was  very  ably  argued,  and  all  the  authorities 
were  brought  up,  and  the  judgment  was  rendered  against  the 
underwriter.  It  is  a  pretty  long  case,  and  I  shall  barely  cite  a 
part  of  the  opinion  of  Lord  Ellenborough,  in  which  principles 
are  laid  down  which,  as  I  apprehend,  must  govern  the  present 
case.  His  lordship  says:  "  It  has  been  strongly  ct}ntended  on 
the  part  of  the  defendant  that  if  the  conduct  of  the  master, 
though  criminal  in  respect  of  the  state,  were  in  his  opinion 
likely  to  advance  his  owners'  interest,  and  intended  by  him  to 
do  so,  it  will  not  be  barratry.  But  to  this  we  caimot  assent; 
for  it  is  not  for  him  to  judge  in  cases  not  intrusted  to  his  dis^ 
cretion,  or  to  suppose  that  he  is  not  breaking  the  trust  reposed 
in  him,  but  acting  meritoriously,  when  he  endeavors  to  advance 
the  interest  of  his  owners  by  means  which  the  law  forbids,  and 
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which  his  owners  also  must  be  taken  to  haTe  forbidden,  not  only 
from  what  ought  to  be,  and,  therefore,  most  be  presumed  to  have 
been  their  own  sense  of  public  duty,  but  also  from  a  considera- 
tion of  the  risk  and  loss  likely  to  follow  from  the  use  of  suoh 
means." 

Indeed,  in  the  case  of  SdUmoci  t.  Johnwn,  heretofore  referred 
to,  the  oourt  in  giving  their  opinion,  as  stated  by  Marshall,  in 
page  802,  saj»  that  a  ship  warranted  neutral  must  so  conduct 
herself  as  not  to  forfeit  her  neutrality;  and  that  if  by  the  will- 
ful act  of  the  captain  she  do  this  to  the  injury  of  the  owners,  it 
will  amount  to  the  offense  of  barratry/'  Park,  in  his  treatise, 
states  it  as  the  opinion  of  Mr.  Justice  Buller  in  that  case,  **  That 
if  the  act  of  the  captain  in  resisting  the  search  of  his  ship  by 
a  Spanish  iressel  at  sea  had  been  a  forfeiture  of  his  neutrality, 
it  would  haTe  been  barratry.''  Thus,  in  Great  Britain  I  think 
this  question  is  settled. 

In  a  case,  also,  before  the  supreme  court  of  Pennflylyania, 
reported  in  2  Binn.  674  to  581  [4  Am.  Dec,  480],  chief  justice 
TSghman  giyes  a  decided  opinion  that  rescuing  a  yessel  is  bar- 
xatiy.  He  says,  '^  We  haye  the  opinion  of  Judge  Buller,  that  the 
•ct  of  a  neuteal  master  which  forfeits  his  neutrality  is  barratry." 
It  has  not,  I  think,  been  contended  by  the  defendants'  counsel 
that  a  rescue  is  not  unlawful.  On  that  point  I  agree  with  the 
opinion  of  Judge  Washington,  in  Doederer  v.  The  Delaware 
hauTwnce  Company,  where  he  thus  expresses  himself:  ''That 
the  attempt  to  rescue  the  vessel  was  unlawful,  and  afforded  a 
ground  for  condemnation,  is  proTod  by  the  opinion  of  the  best 
infoimed  jurists,  and  has  receiyed  the  sanction  of  the  common 
hw  courts,  in  a  yariety  of  instances."  He  adds,  that  this  doc- 
trine was  admitted  by  the  counsel  of  the  assured.  "Upon  the 
whole,"  says  chief  justice  Tilghman,  ''  my  opinion,  formed,  in- 
deed, during  the  course  of  tlus  trial,  and  therefore  not  so  much 
to  be  relied  on  as  if  after  argument  in  banc,  \b  that  if  a  rescue 
was  committed,  it  was  an  act  of  barratry."  My  opinion,  there- 
tore,  is,  that  there  ought  to  be  no  new  trial. 

MncHBLL,  C.  J.,  SwuT,  Tbuxbuxl,  Edmokd,  SmxH,  and 
BiLDwnr,  JJ.,  concurred. 

Bnvs,  J.,  deUvered  a  dissenting  opinion,  in  which  Bbaoubo, 
J.,  concnned. 

Motion  denied. 

Am.  Dbo.  Toi»  T->t 
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Ghubohill  v.  Watson. 

[SIUT.MO.] 

IUkaom  or  TxasBiUKL'^JA  tra^MMs  vi  e<  armi§  flw  danngii  ave  not  to  hm 
limited  to  the  Tmlue  of  the  property  destrojred,  and  the  intereat  thereon, 
and  Tindietive  damagea  for  the  foroe»  but  the  joiy  may  give  apeoud 
damagea  for  ciroomatanoea  of  aggravation  attending  the  ad 


Ibbspabb  vi  ei  armis  for  taking  and  carrying  away  a  spar 
which  plaintiff  had  procured  to  be  used  as  a  mast  for  a  tosboI 
he  was  building.  The  fact  of  the  taking  of  the  spar  having 
been  established,  plaintiff  then  offered  to  prove,  in  aggravation 
of  damages,  that  he,  plaintiff,  was  building  a  cutter,  and  had 
procured  the  spar  for  her  mast;  that  there  was  no  other  spar 
on  Connecticut  river  suitable  for  a  mast  of  such  a  vessel;  that 
these  facts  were  well  known  to  the  defendant;  that  the  taking 
the  spar  was  malicious,  and  with  intent  to  obstruct  the  plaintiff, 
and  that  plaintiff  was  obstructed  and  preyented  from  complet- 
ing the  vessel  for  several  months.  This  evidence  was  rejected 
upon  the  defendant's  objection  that  the  only  rule  of  damages 
was  the  value  of  the  article  taken,  with  interest,  and  presump- 
tive damages  for  the  force.  The  juzy  having  brought  a  verdict 
for  the  plaintiff,  adopting  this  rule  as  the  measure  of  damages^ 
the  plaintiff  moved  for  a  new  trial. 

Hosmer  and  E.  EurUingfon,  in  support  of  the  motion,  con- 
tended that  where  a  man  does  an  unlawful  act  with  intent  that 
consequential  damage  shall  be  done,  he  shall  be  answerable  for 
the  consequences  of  the  act:  Parkhurst  v.  Foster,  1  Ld.  Baym. 
479;  Bussy  v.  Donaldson,  4  Dall.  207;  Edwards  v.  Beach,  3  Day, 
447;  Ifichols  v.  Bronson,  2  Id.  211;  Clayton  v.  Coatsworth,  1 
Show.  174;  Fettit  v.  Addington,  Peake's  Cas.  62;  Neunnan  v. 
Smith,  Holt.  699,  700;  S.  C.  2  Salk.  642;  BusaeU  v.  Come,  6 
Mod.  127;  S.  C.  Holt,  699;  S.  C.  1  Salk.  119;  Chrtmberiam  r. 
Greenfield,  8  Wils.  294;  DerU  t.  OUver,  Cro.  Jac.  122. 

Daggett,  c<nUra. 

SuTEH,  J.  The  court  in  rejecting  the  evidence,  and  in  charg- 
ing the  jury,  have  adopted  the  principle  that  damages  are  to  hm 
given  for  the  value  of  the  property,  with  interest,  and  presump- 
tive damages  for  the  force  only,  without  taking  into  view  any 
of  the  aggravating  circumstances  attending  the  trespass,  or  the 
actual  damage  which  the  plaintiff  sustained  by  it.  In  actionfl 
founded  in  tort,  the  first  object  of  a  jury  should  be  to  remune* 
rate  the  injured  party  for  all  the  real  damage  he  has  sustained* 
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In  doing  this,  the  ralue  of  the  article  taken  or  destroyed  torms 
one  item;  there  may  be  others;  and  in  this  case,  I  think,  there 
irere  others.  The  intermption  and  delay  which  occnrred  in 
the  building  of  a  cutter  might  be,  and  probably  was,  a  serioos 
injoiy,  and  to  show  that  this  intermption  and  delay  was  a  nee- 
eaaaiy  consequence  of  the  trei^ass,  it  was  proper  to  proTe  that 
no  other  mast  could  be  procured  on  the  river;  for,  if  it  had 
been  an  article  easily  to  be  obtained,  and  like  many  others 
could  be  procured  at  any  time  in  the  market,  no  such  interrup- 
tion or  delay  could  be  attributed  to  the  taking  of  it.  I  shall 
not,  in  this  case,  attempt  to  draw  the  line  between  consequences 
which  may  properly  influence  a  jury  in  assessing  damages,  and 
those  which  are  so  remote,  and  so  far  dependent  on  other 
causes,  that  they  cannot  be  taken  into  consideration. 

I  haye  no  doubt  that  the  damages  claimed  in  thie  case  were 
sufficiently  immediate.  If  a  man  should,  with  force,  take  the 
horse  of  another,  while  from  home  on  a  journey,  the  interrup- 
tion of  the  journey,  and  the  delay  occasioned  by  it,  would  not 
be  too  remote  to  be  assessed  by  way  of  damages.  I  can  see  no 
difference  between  that  case  and  many  oth^n  of  the  same  sort, 
whieh  might  be  put  if  further  illustrations  were  necessary,  and 
the  present.  The  damage  is  the  natural  and  necessaly  conse- 
quence of  the  trespass,  and  cannot  be  attributed  essentially  to 
any  other  cause.  In  addition  to  the  actual  damage  which  the 
parfy  sustains  in  actions  founded  in  tort,  the  jury  are  at  liberty 
to  giye  a  further  sum,  which  is  sometimes  called  Tindictiye, 
sometimes  exemplary,  and  at  other  times  presumptive  damages. 
These,  from  their  nature,  cannot  be  goyerned  by  any  precise 
tales,  but  are  assessed  by  the  jury  upon  a  view  of  all  the  cir- 
crnnstances  attending  the  transaction.  It  ought  therefore  to 
haye  been  admitted  in  eyidence,  and  the  jury  ought  to  have 
taken  into  consideration  in  assessing  the  damages,  that  the 
taking  by  the  defendant  was  malicious,  and  with  intent  to  ob- 
struct the  plaintiff  and  to  preyent  the  building  of  his  yessel, 
and  all  the  eirenmstances  attending  the  transaction  ought  to 
haTC  been  heard  and  considered.  If  the  defendant,  in  quarrel- 
some manner,  had  interfered  with  the  building  of  the  yessel, 
and  by  threats  had  attempted  to  induce  the  plaintiff  to  desist, 
and  failing  in  this»  and  knowing  that  no  other  spar  could  be 
obtained,  and  with  a  yiew  to  prevent  the  building  of  the  yessel, 
had  taken  it  away  forcibly,  or  wantonly  destroyed  it,  a  jury 
might  giye  a  larger  sum  in  damages  than  they  would  do  had  it 
been  taken  imder  mistaken  apprehension  of  the  rights  of  the 
parties. 
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It  appears  to  me,  therefore,  that  the  coort  on  the  ciromt»  waa 
incorrect  in  rejecting  the  testimony  offered  by  the  phiintiff,  and 
limiting  the  grounds  for  the  claim  of  damages,  to  the  value  of 
the  article  taken,  with  the  interest  and  presumptive  damages 
for  the  force.  Indeed,  I  know  of  no  such  thing  as  presumpiiye 
damages  for  force.  It  is  a  wrong  for  which  the  law  presumes 
damages,  and  the  amount  will  depend  on  the  nature,  extent  and 
enormity  of  the  wrong;  but  force  partakes  not  of  the  nature  of 
right  or  wrong  in  such  manner,  that  the  law  can  raise  any  pre- 
sumption. I  think,  therefore,  that  a  new  trial  ought  to  be 
granted. 

All  the  other  judges  concurred. 

New  trial  granted. 


The  doctrine  of  this  oaae  is  thus  notioed  by  Field  on  Bmiages^  tea.  741i 
''Where  the  treepaee  ii  willful  and  malicioiiB,  or  it oommitted  under  otrenm- 
■tsaoee  involTing  nnavoidable  injury  to  pereone  and  property,  the  tronpaiw 
is  leepomible  to  any  person  injored  by  such  trespass,  to  the  fall  extent  of  snoh 
i^Joiy,  and  as  we  haye  seen,  may  be  liable  for  exemplary  damages,  even 
thon^  the  wrong-doer  did  not  contemplate  the  partioalar  injoiy  whidh  en- 
sued." 

The  case  is  cited,  and  its  doctrine  followed  in  Dmison  t.  JIffde,  6  Oonn. 
020;  Trtai  t.  Barber,  7  Id.  279;  BaUman  v.  Good^fear^  12  Id.  580:  JAadq^ 
r.  AMlbiea;  U Id.  284;  CwHuy.  H<n/i,  19 Id.  17a 


State  v.  Smith. 

[6  DAT,  176.1 

BTn>ENCX  VJ  FoBOKBT. — On  a  prosecution  lor  passing  coonterfeit  money,  evi- 
dence was  held  admissible  of  the  prisoner's  conversation  with  a  par^ 
who  had  passed  other  counterfeit  mon^,  as  ■bowing  hk  knofwls^iieC 
its  character. 

Sakb. — On  a  prosecation  for  passing  a  coonterfeit  bill,  in  imitation  of  thoae 
issaed  by  a  certain  bank,  it  was  held  that  parol  evidence  was  admissible 
to  show  that  the  person,  whose  nsme  appeared  on  the  biU  as  prssident  of 
the  bank,  was  in  fact  the  president. 

dncoLATivs  PuNisHHXNT. — If  a  pcrson  is  convicted  si  the  same  term  of 
court  on  two  several  informations  of  distinct  offenses^  and  sentsDoed  to 
three  years*  imprisonment  for  each,  judgment  may  be  given  that  oon 
term  of  imprisonment  shall  commence  at  the  expiration  of  the  other. 

OnnRAL  Vkbdict  or  Quxltt. — On  an  information  oontaining  several  coonta^ 
sirtting  forth  one  ofibnse  in  diffiBrent  f orm%  evidence  was  offered  in  si^* 
portofoneconntonly,  andthejurygaTeagsnerslverdiotolgiiilfy.  Use 
▼aidiot  was  held  good. 

Indictment  for  uttering  and  passing  a  oonnterf eit  bank-note. 
Verdict,  goilty;  and  motion  for  a  new  triaL  The  caae  is  stated 
in  the  opinion. 
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J7.  Swiih  and  Acpte,  in  support  of  tho  motioiu 
Dag^  and  8.  E.  Dwighi,  oorUra. 

Ubiaaxus^  C.  J.  The  prisoner  was  indicted  for  uttering  and 
patting  off  a  connterfeit  bank-note,  made  in  imitation  of  the 
notes  issued  by  the  incorporated  bank  of  New  Bronswiok,  in 
Hew  Jersey,  knowing  it  to  be  false  and  counterfeit.  The  indict- 
ment oonUined  four  counts.  The  prisoner  pleaded  not  guilfy, 
and  the  jury  returned  a  general  yerdict  of  guilty.  On  the  trial, 
eridence  was  offered  to  prove  the  third  count  only.  The  first 
ground  of  the  present  motion  is  that  the  court  charged  the  juiy 
that,  if  they  should  find  the  &ots  set  forth  in  either  count  to  be 
proved,  tiiey  ought  to  find  the  prisoner  guilty,  and  did  not 
diiect  them  to  find  him  not  guilty  upon  the  counts  not  proved. 

This  objection  could  not  avail  in  a  civil  cause.  For  there,  if 
the  declaration  contains  several  counts,  some  of  which  are  bad, 
end  the  jury  assess  entire  damages,  the  judgment  may  be 
arrested;  yet,  in  such  case,  if  evidence  was  given  on  the  good 
eoonts  only,  the  verdict  may  be  amended  from  the  minutes  of 
the  judge  who  tried  the  cause:  Begina  v.  Ingram^  1  Salk.  884. 
Bnt  in  criminal  cases  the  court  is  much  less  restricted,  because, 
aa  is  said  by  the  court  in  the  case  cited  from  Salkeld,  '*  there 
they  assess  the  fine,  and  they  will  set  it  according  to  the  facts 
which  are  well  laid;  if  an  offense  sufficient  to  maintain  the 
indictment  be  well  laid  it  is  enough.''  This  distinction  between 
^»ritninAl  prosecutious  and  civil  actions  is  sanctioned  by  the 
i^probation  of  Lord  Mansfield,  in  Orant  v.  AaUe,  Doug.  780, 
who,  after  regretting  the  establishment  of  the  rule  above-men- 
tioned, adds,  as  to  civil  actions,  "  that  what  makes  that  rule 
appear  more  absurd,  is,  that  it  does  not  hold  in  the  case  of 
^^■™>^«^^1  prosecutions;  for,  when  there  is  a  general  verdict  of 
gmlty  on  an  indictment  consisting  of  several  counts,  if  any  one 
of  them  is  good,  it  is  held  to  be  sufficient."  This  circumstance 
must  appear  by  the  judge's  notes,  and  the  court  will  apply  the 
verdict  to  the  count  proved,  and  order  the  punishment  accord- 
ingly. As  it  is  the  province  of  the  court  to  apportion  the  pun- 
ishment and  pronounce  sentence  upon  the  criminal,  there  can 
be  no  danger  of  injustice  from  such  a  procedure.  In  all  the 
counts  in  this  case,  one  transaction  only  is  set  forth,  and  one 
offense  described  in  various  shapes.  The  intention  of  the  pros- 
ecutor herein,  was  that,  if  he  should  fail  in  the  proof  of  one, 
he  might  perhaps  succeed  in  the  proof  of  another.  But  in 
auch  case,  if  the  jury  find  a  general  verdict,  it  can  never  be  a 
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ground  for  a  new  trial  that  the  evidence  iras  adapted  to  estab- 
lish the  facts  set  forth  in  one  of  the  counts  only. 

2.  Another  ground  on  which  the  present  motion  is  founded 
is,  that  the  court  admitted  pared  evidence  to  show  that  J.  B. 
Hardenburgh  was  president  of  the  New  Brunswick  bank,  whiob 
was  objected  to  by  the  counsel  for  the  prisoner.    It  was  urged 
that  this  was  not  the  best  evidence  which  the  nature  of  the  case 
admitted;  that  either  a  certificate  of  the  vote  of  the  corporatioii 
by  which  the  appointment  was  made  or  the  beolcs  ol  the  coiw 
poration  should  have  been  produced.    There  was  no  officer  of 
the  bank  whose  certificate  could  have  been  logaUy  admitted; 
and  the  books  of  the  bank  were  not  within  the  power  or  conteol 
of  the  proBccutor,  or  within  the  jurisdiction  of  the  state.    Ind»* 
pendently  of  this  consideration,  the  court  would  not  make  a 
rule  to  brin^  in  the  books  of  the  corporation.    In  England,  the 
court  refused  to  order  the  books  of  a  x>o8t-offioe  to  be  brought 
into  court  where  the  office  was  not  a  party;  and  in  another  caae 
they  refused  to  grant  a  rule  to  compel  the  bringing  in  of  the 
books  of  the  corporation,  on  motion  of  the  party  who  had 
brought  an  action  for  taking  toll  illegally,  by  a  servant  of  tha 
corporation:  Hodges  v.  AUdB^  3  WUa.  898.    And  even  if  the 
books  of  the  bank  had  been  in  court,  it  is  probable  that  the 
vote  of  the  coiporation  appointing  the  president  would  not  havia 
shown  that  he  retained  the  office  at  the  date  of  the  Inll,  as  tha 
vote  might  have  borne  date  prior  thereto.    Hence,  it  af^Mara, 
that  parol  evidence  was  the  best  evidence  which  the  nature  of 
the  case  admitted;  and  that  the  evidence  offered  was  properlj 
received. 

8.  It  is  further  objected  that  the  superior  court  admitted 
evidence  of  a  conversation  of  the  prisoner  relating  to  his  utter* 
ing  the  note  in  question,  in  which  he  said  that  he  did  not  know 
one  Abel  Starks,  with  whom  it  appeared  he  came  into  New 
Haven»  where  the  bill  was  put  o£f;  and  in  which  it  was  claimed 
that  Starks  bad  passed  other  counterfeit  bills  or  notes  of  the 
same  bank.  This  testimony  was  offered  in  proof  of  the  pris- 
oner's 9Gimter  and  for  that  purpose,  whatever  he  had  said  or 
done  relating  to  the  counterfeit  note,  was  admissible.  It  ia 
lawful  to  prove  that  the  prisoner  attempted  to  utter  the  note  at 
different  times  and  places,  where  it  had  been  suspected  and 
challenged  as  false,  and  that  he  declared  it  to  be  genuine  and 
true;  or  that  he  attempted  to  secrete  himself;  or  avoid  the 
officer,  or  other  facts  of  a  similar  nature,  tending  to  evince  tha 
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mienier  of  the  prisoner;  since  by  the  words  and  actions  of  men 
only  can  their  thoughts  or  knowledge  be  disooTered. 

4.  Upon  another  indictment  against  the  prisoner  at  the  same 
term  of  the  superior  court  he  was  conricted  of  putting  off 
another  similar  false  and  counterfeit  note,  and  the  court  directed 
that  he  should  be  oonfined  in  Newgate  prison  three  years  lor 
each  offense;  and  that  the  second  confinement  should  com- 
mence when  the  first  should   expire.     It  is  urged  that  this 
mode  of  accumulating  the  terms  of  imprisonment  is  novel, 
without  precedent,  cruel,  and  illegal.    The  law  requires  that 
for  the  first  offense  charged  in  the  indictment,  the  prisoner 
shall,  upon  conriction,  be  sentenced  to  confinement  in  New- 
gate for  a  term  not  exceeding  three  years;  but  does  not  direct 
at  what  period  of  the  prisoner's  life  the  term  of  oonfinament 
shall  commence.    The  court  are  bound  to  become  acquainted 
with  the  situation  and  circumstances  of  the  prisoner  when 
they  pionoance  the  sentence.    If  through  infirmity  it  should 
appear  to  be  inhuman  or  improper  to  confine  him  to  hard 
labor  in  Newgate  immediately  upon  conriction,  it  would  be 
the  duty  of  the  court  to  postpone  the  commencement  of  his 
eoafinement  to  a  future  day.     So,  if  the  prisoner  has  been 
pceyiously  sentenced  to  imprisonment  in  Newgate,  or  any  other 
pciaon,  for  a  limited  time  not  then  expired,  by  the  superior 
court  or  some  court  of  competent  jurisdiction,  it  would  be 
necsnanry  to  postpone  the  commencement  of  his  confinement, 
to  prevent  an  interference  of  jurisdiction.    And  if,  for  the  ad* 
▼anoement  of  justice  or  through  the  exercise  of  mercy,  the 
piuufihment  may  be  dekiyed  a  day  or  a  month,  upon  the  same 
poBciple  it  may  be,  for  a  sufficient  cause,  postponed  for  one  or 
moxe  yeaos,  aoeordiBg  to  the  discretion  of  the  court. 

In  the  present  case  the  court,  upon  inspecting  their  own 
veeoids,  could  peroeiTe  that  the  second  sentence  could  not  be 
eseeuted  agreeably  to  law  until  the  expiration  of  the  first  term 
of  imprisonment.  The  postponement  waa,  therefore,  necessary 
to  prerent  the  previous  eonriotion  from  operating  as  an  exemp- 
tion from  punishment  for  a  subsequent  offense.  No  injustice 
ie  done  to  the  prisoner;  and  this  proceeding  is  neither  new  nor 
wiltioiii  pteeedent;  aaeh  has  been  the  usage  of  our  courts  for 
many  years  past  in  this  state*  I  am^  therefore,  of  opinion  tiiat 
m  new  trial  ou^^t  not  to  be  granted. 

Bbstb,  Swirr,  Tbumbull,  Smith  axd  Baldwin,  JJ.,  concurred. 

Edmohp,  J.,  dissented,  on  the  ground  that  the  court  could 
not  lawfully  accumulate  the  terms  of  imprisonment. 
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Bbadiabd,  J.,  was  abeeni. 

IMG1B80LL,  J.,  was  of  oooiisel  in  the  cause. 

New  trial  granted. 

As  to  judgment  where  a  prieoner  it  thmdj  undergoiiig  aa  imeipfaed  wtn^ 
lanoe  ol  imprieoninent;  See  1  Biahop^  Gr.  L^,  see.  058^  mppniwlag  of  tbe  doo> 
trine  laid  down  bore;  lee  also  seo.  1008. 


Brtan  V.  Atwatbiu 

[5  DAT,  in.] 

AsTSBSi  PoflBBSiov. — A.  died  leiBed  of  certain  landa  in  fee^  leafing  a  widow 
and  four  minor  heink  Afterwarda^  during  the  minority^  of  aeveral  of  tha 
beuBy  Bw  entered  on  the  lands  under  a  contract  for  the  pnrohaae  with  the 
widow,  who  was  also  the  administratrix  of  the  estate,  and  she  ezecntad 
a  bond  to  K  conditioned  that  the  heirs  of  A.,  within  a  reasonable  tiuM 
after  arriving  at  foil  age,  should  convey  their  interests  in  the  lands  to  B., 
and  she  should  also  convey  to  him  her  right  of  dower.  The  price  agreed 
for  the  land  was  paid  at  the  time  the  bond  was  given,  and  subsequently 
two  of  the  heirs  conveyed  their  interest  in  the  land  to  B.,  who  oontinned 
in  possewion  for  more  than  fifteen  years,  and  more  than  five  years  after  all 
the  heirs  had  arrived  at  age,  holding  out  all  persons  therefrom,  and  tak- 
ing the  rents  and  profits  to  himsell  After  this  time,  B.  demanded  of  the 
obUgor  the  fulfillment  of  the  condition  of  her  bond.  It  was  held  thak 
the  possession  of  K  was  adverse,  and  vested  in  him  the  legal  title. 

AonoN  to  recover  an  undivided  moiety  of  land.  It  appeared 
that  in  September,  1783,  Joseph  Biyan  died  seised  of  the  prem- 
ises in  question,  leaving  his  widow  Juliana,  and  four  infant 
children,  Joseph,  Juliana,  Bichard  S.  and  Isaac;  the  latter  be- 
ing the  youngest,  and  then  three  years  of  age.  The  plaintiflh, 
Bichard  S.  and  Isaac,  claimed  by  right  of  inheritance  from 
their  father.  The  defendant  claimed  by  virtue  of  an  adverse 
possession  for  more  than  fifteen  years,  as  follows:  In  January, 
1793,  William  Atwater  and  Peter  Butler  entered  into  posses- 
sion of  the  premises,  taking  at  the  time  a  bond  from  Juliana 
Buckingham,  Joseph  Bryan's  widow  and  administratrix,  and 
her  husband,  Gideon  Buckingham,  conditioned  for  the  execution, 
by  the  children  of  Joseph  Bryan,  within  a  reasonable  time 
after  coming  of  age,  of  a  deed  to  the  demanded  premises,  and 
of  a  release  of  her,  Juliana's,  right  to  dower.  Upon  delivering 
the  bond  tiie  price  agreed  for  the  land,  one  hundred  and  eighty 
pounds,  was  paid  to  Juliana  and  Gideon  Buckingham.  The 
daughter  Juliana,  and  Joseph,  after  arriving  at  full  age  con- 
veyed all  their  interest  in  the  land  to  Atwater  and  Butler. 
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Butler  oonTey^  ftU  lus  right  to  the  premises  to  Atwater,  in 
1797.  In  1799,  Atwater  erected  a  yaluable  honse  and  store  on 
the  premises,  enjoying  the  rents  and  profits  thereof  exolnsivelj 
to  himself;  and  from  January,  1793,  until  the  issuance  of  the 
writ  in  this  action,  in  June,  1810,  Atwater  has  been  in  the  con* 
tinned  possession  of  the  premises,  holding  out  all  others  and 
taking  the  whole  rents  and  profits  to  himself;  and  no  demand 
of  rent  for  the  use  and  occupation  of  the  premises  had  been 
made  of  him,  nor  had  he  paid  any  rent  for  such  use,  etc. 
Plaintiffs  made  a  demand  upon  the  defendant  three  days  before 
the  issuanoe  of  the  writ,  for  the  premises,  and  Atwater  at  the 
flame  time  demanded  of  Juliana  Buckingham  performance  of  the 
condition  of  her  bond.  Defendant  is  the  son  and  heir  at  law 
of  Atwater. 

Porsuant  to  instructions  that  the  defendant  had  not  so  poa- 
fleesed  himself  of  the  demanded  premises  as  to  Test  the  legal  title 
in  him,  the  jury  found  for  the  plaintiffs;  whereupon  a  motion 
was  made  for  a  new  trial. 

S.  SmUh  and  DeniiKn^  in  support  of  the  motion. 

R.  J£  Sherman  and  Staples^  contra. 

Im9ebboum,  J.  It  is  argued  before  this  court  against  a  new 
trial,  by  the  counsel  of  the  plaintiffs,  that  the  charge  giTcn  to 
the  juxy  was  coirect;  in  fact  that  there  was  no  case  to  be  left 
to  the  juiy.  They  insisted  that  to  make  a  possession  adverse  it 
was  essentially  requisite  that  the  holding  of  the  property  should 
be  in  opposition  to  the  title  of  the  true  owner;  that  not  only 
ahould  there  be  no  holding  under  him,  but  his  title  should  be 
disclaimed  and  denied  by  the  holder;  that  in  the  case  under 
consideration,  there  was  no  denial  of  the  plaintiff's  title,  but 
on  the  contrary  there  was  an  express  acknowledgment  of  it; 
that  the  bond  for  a  deed  was  evidence  of  this  fact,  and  was 
oridence  also  that  the  defendant  and  his  father,  William 
Atwater,  held  the  premises  under  the  plaintiffs;  that  the 
principle  contended  for  was  proTcd  by  the  taking  of  the  deeds 
from  Juliana  Biyan  and  Joseph  Bryan,  two  of  the  heirs  of  Joseph 
Bryan,  deceased,  after  their  arrival  at  the  age  of  twenty-one 
jears;  that  the  demand  of  the  fulfillment  of  the  bond  of  Juliana 
Buckingham,  the  late  wife  and  widow  of  the  said  deceased, 
Joseph  Bryan,  was  confirmatory  of  the  proposition  that  there 
had  been  no  adverse  possession. 

It  is  my  opinion,  however,  that  from  the  facts  appearing  in 
this,  there  has  been  an  adverse  possession;  and  I  think  there 
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ought  to  be  a  new  trial  of  the  cause.  In  order  to  determine 
whether  my  opinion  is  correct  or  not,  it  will  be  necessary  to 
ascertain,  precisely,  the  meaning  of  the  terms  adyerse  holding, 
or  adverse  possession.  There  had  been  in  fact  a  possession  of 
the  premises  by  the  defendant  and  by  his  father,  William  At- 
water,  for  more  than  fifteen  years  before  the  commencement  of 
the  action,  and  for  more  than  fiye  years  after  the  youngest  child 
of  Joseph  Bryan,  deceased,  attained  full  age.  If  this  possesmon 
has  been  adyerse  the  case  is  with  the  defendant;  if  otherwise  it 
is  with  the  plaintiffs.  I  apprehend  it  is  not  necessary  to  make  a 
holding  or  possession  of  lands  adverse,  that  it  should  be  ac- 
companied with  a  claim  of  title  on  the  part  of  the  possessor  with 
a  denial  of  title  in  the  legal  proprietor.  Still  the  holding  caonoi 
be  adverse,  if  it  be  under  the  legal  proprietor,  that  is,  if  the 
claim  to  the  possession  be  derived  from  him.  When  indeed, 
from  the  kind  of  possession  it  is  doubtful  whether  it  be  adverse 
or  not,  and  the  fact  rests  in  presumption,  there  being  no  direei 
proof  one  way  or  the  other,  this  presumption  is  a  proper  sub- 
ject for  the  consideration  of  the  jury;  and  they  ought  to  make 
such  inference  from  the  circumstances,  as  the  nature  of  the  case 
requires.  If  there  be  direct  proof  that  the  possession  holds 
under  the  l^gal  proprietor,  or  does  not  so  hold,  there  is  then  no 
case  to  be  left  to  the  jury.  In  the  case  of  a  tenant  for  life,  or 
for  years,  during  the  continuance  of  the  lease,  there  can  be  no 
question,  as  to  the  nature  of  the  possession  of  such  tenant.  It 
cannot  be  adverse.  There  is  no  presumption  in  the  case  to  bo 
considered  by  the  jury.  By  the  terms  of  the  contract,  the 
tenant  has  a  right  to  the  possession  of  the  land,  and  this  con* 
tract  appearing  the  legal  inference  is  direct  that  such  possession 
is  not  adverse.  If,  however,  the  lessee  for  years  holds  over  after 
the  expiration  of  his  term,  or  if  the  tenant  for  the  life  of  another 
holds  over  after  the  death  of  the  ceatui  qu/6  vie^  there  may  be  let 
in  a  presumption  that  such  holding  is  adverse  or  otherwise  aa 
the  case  may  be.  If  it  be  a  mere  holding  over,  unaccompanied 
with  any  other  acts,  the  more  probable  inference  would  be,  in 
favor  of  a  possession  not  adverse.  If,  however,  it  has  been  of 
long  standing  without  accounting  for  the  rents  and  profits,  it 
may  be  evidence  to  the  jury  of  an  adverse  possession.  Here 
let  it  be  remarked  that  the  possession  of  the  lessee  is  also  the 
possession  of  the  lessor.  The  possession  of  the  mortgagor  is 
that  of  the  mortgagee.  In  short,  the  possession  of  every  one 
who  properly  holds  under  the  legal  proprietor  is  the  posseesioa 
of  such  proprietor.    The  same  principles  are  applicable  in  case 
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of  tenants  in  common.  The  poeseseion  of  one  tenant  in  com- 
mon, is  the  possession  of  his  oo-tenant  or  co-tenants,  whether 
ilMre  he  more  or  lees.  But  if  one  tenant  in  common  has  been 
in  poaaession  a  great  number  of  years,  without  any  accounting 
to  his  fellow-commoners,  this  is  proper  CTidence  from  which  the 
jiuy  may  infer  an  adTcrse  possession.  Such  was  the  decision  in 
the  case  of  Bisiher  t.  Fmner^  Cowp.  217. 

xBut  more  particularly  what,  in  point  of  law,  is  an  adverse 
pcxMOBBion,  without  any  reference  to  presumption  to  make  out 
such  possession?  It  is  a  possession  not  under  the  legal  pro- 
prietor, but  entered  into  without  his  consent,  either  directly  or 
indirectly  given.  It  isa  possession  by  which  he  is  disseised  and 
ousted  of  the  lands  so  possessed.  To  make  a  disseisin,  it  is  not 
neeessaiy  that  the  disseisor  should  daim  title  to  the  lands  taken 
\fj  him.  It  is  not  neeessaiy  that  be  should  deny  or  disclaim 
ihe  title  of  the  legal  proprietor.  No,  it  is  neeessaiy  only  that 
lio  should  enter  into,  and  take  the  possession  of  the  lands  as  if 
they  were  his  own;  to  take  the  rents  and  profits,  and  so  manage 
'wi'Ui  the  property  as  the  legal  proprietor  himself  would 
B»anage  with  it.  If  property  be  so  taken,  and  so  sued  by  any 
one^  though  he  claims  no  title,  but  avows  himself  to  be  a 
wiong-doer,  yet  by  such  act  the  legal  proprietor  is  disseised. 
Nay,  if  he  acknowledges  the  title  of  the  legal  proprietor  to  be 
good,  it  makes  no  difference,  he  is  still  a  disseisor.  In  truth, 
to  determine  whether  or  not  the  possession  be  adverse,  it  is 
only  neeessaiy  to  find  out  whether  it  can  be  considered  as  the 
oonstmctive  possession  of  the  legal  proprietor.  If  it  be,  as  it 
has  been  before  hinted,  with  his  consent,  express  or  implied, 
ii  is  his  possession,  and  not  adverse.  If  it  be  without  such 
oonsent,  and  against  his  will,  it  is  adverse.  Again,  whenever 
ibe  legal  proprietor  can  maintain  an  action  for  such  entry  and 
possession,  without  previously  demanding  the  property  so  en- 
tered upon  and  possessed,  he  is  disseised  and  ousted  by  the 
ontry  and  possession  of  another.  And  that  he  can  maintAin 
snch  an  action  in  every  instance  where  his  lands  are  so  occupied 
without  his  license  or  consent  is  clear  beyond  all  doubt. 

These  being  the  general  principles  with  respect  to  an  ad« 
Terse  possessbn,  it  is  now  to  be  considered  how  they  bear  upon 
the  case  under  consideration.  It  was  said  in  the  argument  that 
tlie  taking  of  a  bond  for  a  deed  was  not  only  an  acknowledge 
ment  of  the  title  of  the  plaintiffs,  but  also  an  acknowledgment 
that  William  Atwater  and  Peter  Butler,  under  whom  the  de- 
fendant claims,  held  under  the  plaintifb.    That  the  taking  of 
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erty  as  tenants  in  common  with  the  plaintiffs  and  the  other  hein. 
I  do  not  recollect  that  any  argument  was  in  fact  offered  against 
a  new  trial  on  this  ground.  I  mention  it  only  to  show  that  a 
new  trial  ought  to  have  been  granted,  eyen  if  this  reason  against 
tt  had  been  urged  or  suggested.  True  it  is,  that  by  haTing  the 
right  of  dower  engaged  to  them,  they  may  ha^e  had  a  right 
to  the  possession  of  an  undiyided  third  part  of  the  premises. 
But  did  they  go  into  possession  claiming  nothing  mote  than 
this?  The  fact  is,  they  never  took  possession  of  it,  as  claiming 
right  under  the  tenant  in  dower,  but,  as  has  been  said,  they 
having  purchased  the  whole,  intended  to  hold  the  whole.  They 
never  entered  as  tenants  in  common,  never  claimed  as  such, 
and  never  intendea  to  claim  as  such.  These,  then,  being  their 
views  as  it  respects  the  plaintiffs,  they  were  as  complete  tort- 
feasors as  they  possibly  could  be.  But,  as  has  been  observed, 
no  argument  against  a  new  trial  was  drawn  from  the  circum- 
stance of  having  the  right  of  dower  engaged  to  them.  Suppos- 
ing, however,  that  by  taking  this  bond  they  became  tenants  in 
common  with  the  plaintiffs,  and  were  not  tort-feasors,  stiU  the 
charge  was  manifestly  wrong  and  the  verdict  equally  so,  beeaase 
on  this  ground  the  defendant  would  be  entitled  to  an  undivided 
third  part  of  the  moiety  sued  for;  and  the  verdict  ought  to  have 
been  for  two  thirds  only.  But,  at  any  rate,  as  to  the  possession 
being  not  adverse,  on  account  of  the  right  of  dower,  to  make  the 
best  case  of  it  for  the  plaintiffs,  the  act  of  going  into  possession 
by  William  Atwater  and  Peter  Butler,  was  an  original  act,  to  be 
explained  by  circumstances.  The  possession  might  or  might 
not  be  adverse,  and,  therefore,  a  proper  matter  for  the  oonaid'- 
eration  of  the  juiy.    But  this  is  of  minor  importance. 

I  am  of  opinion,  upon  the  whole  case,  that  there  was  an  ad- 
verse possession  by  the  defendant,  and  by  those  under  whom  he 
claimed,  for  so  long  a  time  before  the  commencement  of  the 
action  as  to  bar  all  claim  of  the  plaintiffs  to  the  demanded  prem- 
ises, and  therefore,  that  the  verdict  ought  to  have  been  for  the 
defendant,  and  on  this  ground  I  would  advise  a  new  trial. 

MrroHBLL,  C.  J.,  Bskvx,  Tbuxbull,  Edmond,  Aim  SmiH,  JJ., 
concurred. 

Swift,  Bsaihabd,  amd  Bau>wih,  JJ.,  dissented. 

New  trial  granted. 

Thia  case  hM  been  frequently  noticed  in  Connectioat  on  the  mbjeot  of  ad- 
vene poeaeesion,  aa  iD  Griatoold  v.  BuUer,  3  Conn.  246;  French  ▼.  Pearee^  8 
Id.  442;  Emerson  v.  Goodwin,  9  Id.  429;  South  School  Dutrkt  v.  Blakedee^  1$ 
[d.  235;  Johnson  v.  Oorham,  38  Id.  520. 
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Grannis  v.  Branden. 

[9  DAT,  90O.] 

IfiUBAcncB — EviDgHGK, — Where  a  phywician  ww  ohaiged  in  an  aotioii  for 
i^imigmt  for  wounding  and  injuxing  a  patient  in  ohild-birthy  it  wm  held 
that  pazticnlar  acts  of  the  defendant  might  be  given  in  evidenoe  to  ma- 
tain  the  geQetal  all^gationa,  and  that  it  was  competent  for  the  plaintiff  to 
■how  hy  what  miwnii  anch  injnriea  and  wounda  wen  reeeiTed. 

StJOL — ^ESvidenoe  of  the  dedaiations  ol  the  defendant  that  the  patient  waa 
infected  with  the  venereal  diaeaae,  and  that  this  waa  the  canse  of  pro- 
traeted  labor,  when  it  appeared  that  she  had  no  aach  diaeaae,  waa  held 
admiasible,  for  the  pozpoae  merely  of  showing  the  defendant's  ignorance 
as  to  the  real  state  of  her  case. 

Sam.— It  waa  held  to  be  eompetent  to  show  that  the  defendant  had  not  been 
ngularly  bred  to  his  prof essioii,  to  lebot  evidenoe  iatvodnoed  by  him  of 
his  gencoal  prof esaioud  chaiacter. 

AonoK  on  the  case.  The  declaration  chaiged  that  the  plaint- 
ii&  applied  to  the  defendant,  who  for  six  years  prior  thereto 
had  pubUoly  professed  to  haye  fall  and  perfect  skill  and  knowl- 
edge in  the  practice  of  physio,  surgery  and  midwifery,  to 
ddiTer  the  plaintiff,  Martha  Qrannis,  of  a  child,  with  which  she 
was  then  in  txayail;  that  the  defendant,  in  consideration  of  a 
leasonaUe  consideration,  undertook  to  deliver,  etc.,  but  that 
defendant  ignorantly,  nnskilU ally  and  negligently  omitted  to 
deli?er  Martha  for  two  days,  contrary  to  the  well  known  rules 
ct  pimctioe  in  sooh  cases;  and  that  by  reason  of  such  omission, 
and  by  reason  of  defendant's  ignorance,  carelessness,  wicked- 
ness and  want  of  skill,  Martha  suffered  great  and  unnecessary 
pain,  and  was  exposed  to  the  most  imminent  danger  of  losing 
her  life,  and  did  losei  her  health,  and  receive  lasting  and  irre- 
parable wounds. 

The  plaintiflh  offered  the  testimony  of  doctors  to  prove  that 
in  attempting  to  make  the  delivery  defendant  cut  the  head  of 
the  child,  and  afaM>  cut,  injured  and  woxmded  the  mother;  also 
that,  by  violent,  unusual  and  unwarrantable  application  of  his 
Angers  to  the  internal  parts  of  the  mother,  defendant  injured 
her.  The  testimony  was  admitted  against  defendant's  objec- 
tion. The  defendant  having  produced  testimony  as  to  his 
general  reputation  as  a  skillful  physician,  the  plaintiff  offered 
to  prove  that  d^endant  had  never  been  educated  with  a  view  to 
tbe  practice  of  surgery,  etc.,  but  that  defendant  had  been  a  gro- 
cer, a  dancing  and  fencing  master.  This  evidence  was  admitted 
against  defendant's  objection.  Evidence  was  also  received  that 
defendant  had  declared  that  the  mother  being  afflicted  with 
the  venereal  disease  was  the  cause  of  the  difficulty  in  her  case, 
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in  order  to  prove  defendant's  ignozance  and  unakillfalness,  it 
having  been  shown  that  she  was  not  afflicted  inth  that  disease. 
Evidence  as  to  the  skillful  treatment  of  a  particular  case  by  the 
defendant  was  rejected. 

The  jnij  found  for  the  plaintiff;  whereupon  defendant  moved 
in  arrest  of  judgment,  on  the  ground  of  improper  conversationB 
between  Bead,  a  juror,  and  one  Oilbert,  and  called  the  latter  to 
testify  as  to  such  conversations.  Oilbert  objected  to  testifying, 
for  the  reason  that  the  disclosures  would  criminate  himself. 
The  court  held  he  was  not  compelled  to  testify,  and  ruled  that 
he  was  not  bound  to  answer  certain  interrogatories  so  framed 
that  the  answers  would  not  tend  directly  to  criminate  him* 
Defendant  then  moved  for  a  new  trial. 

N,  Sm/Uh,  in  support  of  the  motion. 

DaggeU  and  B.  M.  Sherman^  conira. 

MrroHELL,  0.  J.  (after  stating  the  case):  The  first  objection, 
on  which  the  present  motion  is  grounded,  is,  that  no  evidence 
ought  to  have  been  admitted,  on  the  trial,  relating  to  the 
wounds  inflicted  by  the  defendant  upon  the  plaintiff's  wife, 
because  the  only  point  in  issue  between  the  parties  was  whether 
the  defendant  had  neglected  to  perform  his  professional  duty. 
This  objection  proceeds  from  a  misconception  of  the  cause  of 
action.  The  gravamen  is  the  defendant's  ignorance,  negligence 
and  want  of  skill,  which  may  be  as  clearly  evinced  by  mis- 
feasance  as  by  non-feasance;  by  positive  acts,  as  well  as  by 
negligent.  The  declaration  clearly  shows  that  the  action  is 
founded  on  both  grounds.  The  defendant  is  charged  not  only 
with  ignorance  and  negligence,  in  permitting  the  plaintiff's  wife 
to  remain  in  great  distress  for  two  days,  but  with  an  attempt  to 
deliver  her  in  an  unskillful  manner,  pursuing  a  course  of  practice 
not  warranted  by,  and  contrary  to,  the  established  rules  of  pro- 
ceeding in  similar  cases. 

The  plaintiffs  sustained  damage  in  both  ways:  that  is  to  8ay» 
the  plaintiff's  wife  endured  great  pain,  and  was  in  imminent 
hazard  of  her  life,  from  the  omission  and  negligence  of  the 
defendant,  and  she  also  received  irreparable  injury  and  lasting 
wounds  from  his  unskillful  practice.  If,  then,  the  whole  decla- 
ration, taken  together,  contains  several  distinct  obligations,  aU 
going  to  constitute  the  gravamen,  or  one  single  cause  of  action, 
all  being  parts  of  the  principal  charge,  there  can  be  no  doubt 
that  all  these  allegations  may  be  proved  as  pertinent  to  the 
issue.    To  warrant  the  admission  of  such  proof,  it  is  sufficient 
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if  saeh  allegations  appear  in  the  declaration.  The  aUegata  d 
probaia  mast  agree.  This  is  the  only  criterion  by  which  the 
court  can  determine  as  to  the  relevancy  of  the  testimony  offered 
on  the  trial.  If  the  facts  alleged  in  the  declaration  constitate 
two  or  more  distinct  causes  of  action,  which  cannot  be  joined, 
the  defendant  should  seek  redress  by  motion  in  arrest. 

Again,  it  is  further  objected  that  the  several  particular  cir- 
eomstaDces  attending  the  transaction  in  question  ought  to  have 
been  explicitly  and  distinctly  set  forth  in  the  declaration,  to 
warrant  the  admission  of  the  evidence,  or  that  all  the  facts  in- 
tended to  be  proved  on  the  trial  should  have  been  stated  in  the 
declaration.  But  this  is  not  necessaiy,  according  to  the  rules 
and  precedents  in  analogous  cases.  In  actions  of  assault  and 
battery,  a  general  statement  is  sufficient  to  let  in  proof  of  par- 
ticular acts,  and  all  the  circumstances  attending  the  transac- 
tion; and  there  is  sufficient  predsion,  if  the  cause  of  action  be 
so  defined  that  the  party  may  plead  the  judgment  in  bar  of 
another  suit  for  the  same  cause. 

It  is  apparent  that  the  allegation  relating  to  the  wounds  re- 
ceived by  the  plaintiff's  wife  were  introduced  for  the  purpose  of 
laying  a  foundation  for  a  claim  to  damages,  either  as  a  part  of 
the  cause  of  action,  or  by  way  of  aggravation.  In  either  case, 
the  judgment  would  be  a  good  bar  to  another  action  brought 
for  Uie  same  cause. 

BesideB  there  are  many  cases  where  the  law,  to  preserve  the 
ehastiiy  of  the  record,  admits  generalify  in  the  statement  of 
bets,  although  such  general  mode  of  declaring  would  not  be 
strictly  conformable  to  technical  rules  in  other  cases.  In  this 
case  there  is  no  necessily  of  resorting  to  this  principle,  for  the 
tact  proved  on  the  trial  was  sufficiently  stated  in  the  declara- 
tion, to  warrant  the  admission  of  proof  of  all  the  attendant  cir- 
eomstances. 

It  is  also  claimed  that  the  court  erred  in  admitting  evidence 
to  show  that  the  defendant  falsely  or  improperly  pretended  that 
the  plaintiff's  wife  was  infected  with  the  venereal  disease.  This 
was  proper  evidence  for  the  consideration  of  the  jury,  if  intro- 
duced for  the  purpose  of  showing  that  the  defendant  was  igno- 
imnt  of  the  true  state  of  the  patient's  case.  And  if  the  defend- 
ant himself,  who  might  be  supposed  to  make  the  best  of  his 
case,  had  alleged  the  existence  of  such  a  disease  as  the  only 
eanae  of  his  ill  success,  the  plaintiff,  by  disproving  this  charge, 
might  furmsh  good  ground  for  the  jury  to  infer  that  the  want 
of  success  was  attributable  solely  to  the  ignorance  or  miscon- 
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duot  of  the  defendant.  For  this  purpose  alone  the  eyidenoo 
was  admitted,  as  the  court  charged  the  juiy  that  it  was  not  to 
be  considered  as  enhancing  the  damages.  In  this  yiew  the 
CTidence  was  proper. 

The  next  objection  relates  to  the  admission  of  evidence  to 
show  the  genenl  character  of  the  defendant,  and  that  he  was 
not  a  regularly  educated  physician  and  surgeon.  Such  evi- 
dence would  have  been  improper  if  it  had  been  offered  to  in- 
crease the  amount  of  damages.  In  such  case,  it  would  have 
been  considered  as  setting  up  a  new  and  distinct  cause  of  action, 
inconsistent  with  the  allegation  in  the  declaration.  But  the 
defendant,  in  the  first  place,  introduced  evidence  of  his  general 
character,  to  raise  a  presumption  in  favor  of  his  skill  and  knowl- 
edge in  his  profession.  It  then  became  neoessaiy,  and  it  was 
competent  for  the  plaintiffs  to  rebut  this  proof.  This  is  analo- 
gous to  established  principles  of  law.  Whatever  the  character 
of  a  party  is  not  immediately  in  issue,  and  cannot  be  directly 
impeached  in  the  first  instance,  yet,  if  he  himself  first  intro- 
duces evidence  in  support  of  it,  the  other  party  shall  be  per- 
mitted to  rebut  the  evidence  by  impeaching  his  general  char- 
acter, the  party  himself  having  put  it  in  issue.  The  defendant 
himself  laid  the  foundation  of  this  evidence,  by  first  introducing 
witnesses  in  support  of  his  character.  Whether  the  evidence 
was  properly  admitted,  is  not  now  the  question. 

It  is  also  insisted  that  the  court  on  the  circuit,  ought  to  have 
compelled  Dr.  Gilbert,  a  witness,  to  answer  the  questions  put 
to  him  on  the  trial  of  the  motion  in  arrest,  relating  to  certain 
improper  conversations  between  him  and  one  of  the  jurors, 
while  the  juxy  had  the  cause  under  consideration.  It  ought  to 
be  remarked  that  before  any  particular  questions  were  sng^ 
gested,  a  general  inquiry  appears  to  have  been  made  of  the 
witness,  relating  to  the  subject-matter  of  the  motion,  who  r»» 
plied,  *'  that  he  knew  nothing  of  any  conversation  other  than 
was  stated  in  the  motion,  to  have  been  held  between  himwAl^ 
and  one  Bead,  a  juror."  The  only  conversation  stated  in  the 
motion  in  arrest,  between  the  witness  and  Bead,  was  one  in 
which  both  took  a  part,  and  consisted  of  certain  remarks  and 
assertions  made  by  the  witness,  to  which  the  juror  barely  re- 
plied or  assented.  H^nce,  whatever  might  have  been  the  con- 
Tcrsation,  it  is  evident  that  the  witness  was  a  partaker,  or  at 
least,  equally  concerned  with  the  juror,  especially  as  the  wit- 
ness was  the  instigator  and  prime  mover  of  the  conversation. 
Uhis  answer  contains,  first,  a  denial  of  any  conversation  by 
any  other  juror  than  Bead,  in  the  presence  or  hearing  of  the 
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witness,  relating  to  the  cause.  And  secondly,  a  denial  of  any 
decburation  whatever,  made  even  by  Bead,  in  his  presence  or 
hearing,  except  such  as  had  been  made  by  way  of  reply  to  his 
own  remarks,  and  in  concurrence  with  them,  because  no  other 
declaration  or  conversation  was  detailed  in  the  motion,  and  the 
witness  had,  by  his  general  answer,  limited  his  knowledge  of 
any  conversation,  to  that  which  was  stated  in  the  motion  to 
have  been  held  between  him  and  Bead.  In  that  conversation 
it  appears  from  what  has  already  been  stated,  that  he  must 
have  been  as  much  implicated  as  the  juror,  and  he  refused  to 
disclose  it,  because  it  was  of  such  a  nature  that  he  could  not 
testify  to  any  part  of  it  without  criminating  himself.  The  gen- 
eral answer  of  the  witness  embraced  all  the  particular  questions 
afterwards  proposed,  and  the  court  was  not  bound  to  require 
the  answer  to  be  repeated. 

The  only  remaining  question  relates  to  the  validity  of  the 
objection  of  the  witness.  Dr.  Oilbert,  to  disclose  the  conversa- 
tion, which  took  place  between  him  and  the  juror.    The  witness 
assumed  the  right  of  determining  whether  the  disclosure  would 
criminate  himself.    If  he  is  to  be  considered  as  the  sole  judge 
of  the  effect  of  his  testimony,  as  it  relates  to  himself,  it  is  im- 
material whether  he  decide  the  question  right  or  wrong.    The 
court  on  this  principle  can  inquire  no  further.    If  he  testifies 
that  his  disclosures  will  expose  him  to  be  prosecuted  criminally, 
it  is  conclusive.     The  cotuii  cannot  compel  a  witness  against  his 
will,  ta  disclose  facts  which  wiU  expose  him  to  a  criminal  prose- 
cation.    Nemo  ienelur  8eip8um  accusare.    But  the  application  of 
this  principle,  in  every  case,  so  as  to  preserve  the  rights  of  the 
parfy,  the  prerogative  of  the  court,  and  the  privilege  of  the  wit- 
ness, is  attended  with  some  difficulty.     On  the  one  hand,  it  may 
be  said  that  the  witness  has  no  right  to  deprive  the  party  of  the 
benefit  of  his  testimony,  by  any  false  conceit  of  his  own,  or  an 
incorrect  opinion  of  the  law;  and  on  the  other,  it  may  be  con- 
tsnded,  that  if  the  court  should  claim,  exclusively,  the  right  to 
determine  in  all  cases,  they  must  first  compel  the  witness  to  dis- 
close his  answer,  before  they  can  decide  the  question,  which 
would  effectually  deprive  him  of  the  protection  which  the  law 
intended  to  afford  him.    The  witness  alone  can  know  what  his 
answer  must  be,  and  he  only  can  determine  how  it  may  affect  or 
expose  him.     Although  the  question  may  appear  to  the  court  to 
l>e  indifferent,  yet  the  witness  may  be  sensible,  that  it  would 
supply  a  link  in  the  chain,  which  would  lead  to  a  conviction  for 
a  crime.     Such  was  the  question  to  the  Boman  Catholic  priest, 
reported  in  the  books.    He  alone  could  see  how  an  answer, 
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agreeable  to  ihe  truth,  would  subject  him  to  penalties;  and  the 
court  had  no  data  by  which  to  decide,  without  first  compelling 
the  witness  to  surrender  his  privilege,  and  furnish  evidence  for 
his  own  conviction. 

There  is  a  difficulty  in  establishing  a  general  rule,  which  vnll 
effectually  preserve  the  rights  of  the  witness,  and  at  the  same 
time  protect  the  party  against  a  corrupt  design  of  the  witness, 
to  hide  behind  the  shield  of  his  privilege,  facts  important  to 
him,  and  such  as  would  not  implicate  the  witness. 

But  in  this  case  there  is  no  necessity  of  deciding  the  question. 
It  appears  clearly  that  on  affirmative  answer  would  have  impli- 
cated the  witness  in  a  crime,  and  that  a  disclosure  of  any  park 
of  the  conversation,  stated  to  have  been  held  with  the  juror, 
would  have  fixed  upon  him  the  crime  of  embracery.  The  con* 
yersation  vrith  Bead,  as  stated  in  the  motion,  consisted  entirely 
of  remarks  made  by  the  vdtness,  respecting  the  nature  of  the 
cause,  and  the  nature  and  character  of  the  evidence  offered  on 
the  trial,  or  the  principles  on  which  the  jury  ought  to  decide 
the  case  under  their  consideration.  The  remarks  thus  made 
were  obviously  calculated  to  influence  the  juror  in  favor  of  one 
party  and  against  the  other.  Indeed,  the  motion  in  arrest  is 
grounded  upon  the  undue  influence  or  bias  which  the  conversa- 
tion was  calculated  to  excite  in  the  mind  of  the  juror.  This 
amounts  to  embracery,  which  consists  in  an  attempt  to  influence 
a  jury  corruptly;  whether  this  be  done  by  persuasion  or  bribery 
is  immaterial.  It  is  acknowledged  to  be  a  crime  of  deep  hue, 
polluting  and  corrupting  the  source  and  fountain  of  justioe; 
and  if  the  facts,  stated  in  the  motion,  could  be  proved,  both 
the  witness  and  juror  would  be  liable  to  punishment.  When 
the  witness^  in  his  answer  to  the  question  proposed  to  him, 
limited  his  knowledge  respecting  the  conTcrsation  with  the 
juror  to  the  facts  stated  in  the  motion,  it  must  have  been  per- 
fectly obvious  that  he  could  not  disclose  the  conversation,  nor 
any  part  of  it,  without  implicating  himself  in  the  crime  of  em* 
braceiy.  It  became  the  duty  of  tiie  court,  therefore,  to  protect 
the  witness  in  the  enjoyment  of  a  privilege  which  he  had  a 
right  to  daim,  and  which  the  law  secures  to  him  upon  the 
soundest  principles  of  policy  and  the  plainest  dictates  of  reason. 

I  am  of  opinion,  therefore,  that  a  new  trial  ought  not  to  be 
granted. 

In  this  opinion  the  other  judges  seyerally  concurred,  excepting 
Inosbsoll,  J.  ,who,  having  been  of  counsel,  did  not  sit  in  the  cause. 

A  new  trial  not  to  be  granted. 
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Booth  v.  Starb. 

[SDaX,97S.] 

Iaakutt  €V  A]XifmBimAXOB&— An  mieftefee  oanTeyed  land  by  dMd  wtth 
ooTsnanti^  in  which  he  bound  himiftlf,  hiB  hein^  ezacaton  and  adminia- 
tcatocB.  After  hia  death  the  eatate  tuned  oat  to  be  aolyenti  althoa|^ 
npreaanted  aa  inaohrent^  and  the  midwim  waa  diatribated  and  pud  ovei 
to  the  heir.  After  the  final  aettlement  and  diatnbation,  the  grantee  waa 
efvictod  by  a  panunoont  title;  In  an  action  for  breach  of  coTenant  by  the 
giantee  againat  the  adminiatratora,  it  waa  held  that  the  adminiatraton 
not  TiaMfhi 


Ajomm  for  the  breach  of  ooTenants  in  a  deed.  Plaintiff  alleged 
Uie  exeeniion  of  a  deed  on  the  thirteenth  of  Jane,  ITdS,  for  a 
Tilnable  eonaidention,  by  the  defendant's  intestate,  John  Booth 
and  his  wife,  by  which  they  conyeyed  to  plaintiff  certain 
lands,  with  covenants  by  the  grantor,  hia  heirs,  executors 
and  administiators,  of  seisin,  right  to  convey,  qniet  enjoyment 
and  warranty.  There  was  an  averment  of  eviction  nnder  a 
paramount  title,  March  1, 1810.  Plea  in  bar,  that  defendants, 
soon  after  their  appointment  as  administrators,  viz.,  April  2, 
1806,  represented  the  estate  as  insolvent  to  the  probate  court, 
which  ordered  an  advertisement  of  a  notice  to  creditors  to  file 
Hieir  cslaims  against  the  estate  within  six  months  with  the  com* 
odasioners  appointed  by  the  court;  that  at  the  expiration  of  the 
time  limited,  defendants  reported  to  the  court  a  list  of  claims 
and  debts,  but  that  plaintiff  did  not  appear  to  be  among  the 
eveditors;  that  these  daims  were  allowed,  and  after  the  filing 
the  administration  account,  and  before  any  notice  of  plaintiff's 
claim,  the  residue  of  the  estate  was  regularly  distributed.  A 
demurrer  to  this  plea  was  overruled,  whereupon  a  writ  of  error 
was  brought 

N,  8mUh  and  Hlaich,  for  the  plaintiff.  If  the  administrators 
are  not  liable  it  must  be  either  because  they  were  not  originally 
bound  or  because  they  have  been  discharged  by  matters  since 
their  intestate's  death.  Neither  of  these  positions  can  be  sup* 
ported:  Esp.  Dig.  295,  296;  Pow.  Oon.  128;  1  Bac.  Ab.  538;  2 
Id.  443;  1  Chit.  Plead.  87,  88.  It  is  immaterial  whether  the 
breach  happens  before  or  after  the  covenantor's  death,  the  ad« 
ministrator  is  equally  bound:  Hard  v.  Fletcher,  Doug.  43;  Bulk- 
ley  V.  Firk,  Salk.  817;  Collins  v.  Tharoughgood,  Hob.  188;  Esp. 
Dig.  296;  Harrison  v.  Sampson,  2  Wash.  155;  1  Selw.  N.  P. 
505,  506;  Hyde  v.  TTtncteor,  Oro.  Eliz.  552.  Plaintiff's  chiim  is 
not  barred  by  the  proceedings  of  the  court  of  probate:  1  Stat. 
Conn.  tit.  61,  c.  1;  his  claim  was  not  a  subsisting  one  and  could 
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not  have  been  preyed  under  the  commisgion  appointed  by  the 
court;  the  adminiBtrators  should  have  taken  bonds  from  the  dis- 
tributees to  refund  in  case  debts  should  afterwards  be  made  to 
appear:  EockLy  v.  Merry ^  2  Str.  1043;  Chddard  ▼.  Vanderkey' 
den,  3  Wils.  262;  Cooper's  B.  L.  225;  Backus  t.  Oteaveiand, 
Eirbj,  36;  Mama  t.  Cleaveland,  Id.  88;  FendleUm  t.  Phdpe,  4 
Day,  476, 

B.  M.  Sherman  and  Jf.  B,  WhiUieaey,  contra. 

By  Oourt,  Bbainabd,  J.  (after  stating  the  case):  The  action 
seems  to  be  for  breach  of  coTenants  of  seisin,  of  quiet  enjoy- 
ment, and  of  warranty.  The  first  can  have  no  place  here,  be- 
cause clearly  barred  by  the  limitation;  and  tiie  second  is  ii&- 
important,  as  it  depends  on  the  last.  I  have  no  difficulty  with 
the  objection  that  the  declaration  does  not  state  an  eTiotion  by 
legal  process.  There  may  be  an  eviction  without  legal  process, 
that  will  amount  to  a  breach  of  covenant  of  warranty.  The 
averment  that  at  the  time  of  the  execution  of  the  deed  the  good 
and  elder  title  was  in  Lucy  Starr,  to  the  exclusion  of  the 
grantor,  and  that  by  force  and  virtue  thereof,  she  entered  into 
possession,  and  evicted  the  plaintiff,  is  sufficient.  All  the 
difficulty  that  can  arise  is  that  the  eviction  may  be  by  collusion; 
but  the  averment  that  the  elder  and  good  title  was  in  Lu^ 
Starr,  by  virtue  of  which  she  evicted,  is  sufficient;  because  the 
existence  of  such  a  title  is  inconsistent  with  a  title  in  the  grant- 
or. The  case  of  Foster  t.  Piereon,  4  T.  B.  617,  fully  states  this 
point. 

But  the  question  is  whether  for  tiie  breach  of  a  covenant, 
where  the  cause  of  action  arises  after  the  death  of  the  cotc- 
nantor,  and  after  his  estate  has  been  represented  insolTent, 
commissioners  appointed,  the  time  limited  for  exhibition  of 
claims  expired,  report  made  and  accepted,  and  after  the  ad- 
ministrators have  exhibited  their  administration  account,  and 
paid  all  the  debts  allowed  against  the  estate,  with  the  expenses 
of  settling  the  same;  and  after,  by  order  of  the  court  of  pro- 
bate, they  have  paid  over  the  surplus  to  the  heir,  the  admin- 
istrators can  be  liable?  The  essential  duties  of  the  adminis- 
trator are  to  collect  all  the  effects  of  the  deceased,  make  and 
exhibit  a  true  inventoiy,  pay  all  the  debts  and  expenses,  and» 
under  the  order  of  the  court  of  probate,  deliver  and  pay  over 
the  residue  to  the  heirs  according  to  law.  It  is  important  for 
the  administrator  to  know  what  are  the  legal  debts  agaiuBt  the 
intestate's  estate,  and  when  and  by  what  means  he  can  be  as^ 
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sored  that  they  are  all  ascertained.  In  what  manner  can  this 
be  effected?  I  answer,  reference  must  be  had  to  our  system 
of  laws;  and  whether  this  system  is  natoral  or  artificial,  whether 
fbanded  in  th^  abstract  fitness  of  things,  or  in  policy,  is  im* 
mataial. 

If  the  estate  be  represented  insolvent,  the  limitation  by  the 
court  of  probate  for  the  exhibition  of  claims,  provided  the 
whole  estate  be  inventoried,  is  conclusive  as  to  the  extent  and 
amount  of  the  administrator's  liability;  and  this  is  so,  indeed, 
where  the  proceedings  are  regular,  whether  the  estate  prove  in- 
solvent or  not.  If  the  estate  is  not  represented  insolvent,  still 
the  limitation  of  the  court  of  probate,  the  extent  of  which  is 
eighteen  months,  is  conclusive  on  all  the  creditors  within  this 
state.  Those  living  without,  are  allowed  two  years,  after  the 
expirataon  of  the  time  limited.  Under  this  system,  an  admin- 
istiator  exhibits  a  true  inventory;  represents  the  estate  insolv* 
ent;  the  court  of  probate  appoints  commissioners,  limits  a  time 
for  the  exhibition  of  claims,  at  the  expiraiion  of  which  they 
make  report  of  all  claims  allowed,  which  is  accepted.  These 
claims  and  all  expenses  are  paid  by  the  administrator,  who,  by 
order  of  the  court  of  probate,  delivers  over  the  surplus  to  the 
heir  at  law.  Is  not  this,  in  effect,  a  full  administration;  or,  in 
other  words,  a  complete  discharge  of  all  duties  imposed  on  him 
by  our  system?  Every  step  has  been  taken  in  compliance  with 
it,  and  to  the  full  extent  of  its  demand  the  property  has  gone 
where  the  law  directs  it  to  go,  so  far  at  least,  as  respects  the 
administrator,  and  there  is  nothing  left. 

But  it  is  said  that  an  administrator  ought  to  take  a  bond 
from  the  heir  to  indemnify  himself  against  the  contingency  of 
future  claims.  Is  it  so,  that  an  administrator  is  bound  to  guard 
himself  fay  security,  precarious,  from  the  effect  of  time,  against 
contingent  claims;  claims  which  may  not  arise  until  after  a 
lapse  of  years?  There  is,  indeed,  a  clause  in  the  act  in  rela* 
tion  to  the  settlement  of  estates,  requiring  the  heirs  to  give 
bond  to  the  court  of  probate  to  refund  to  the  administrator 
their  ratable  parts,  in  case  debts  afterwards  be  made  to  appear; 
but  this  is  applicable  only  to  estates  not  represented  insolvent, 
and  made  too  at  a  time  when  there  was  no  limitation  to  claims 
againet  such  estate.  This  was  part  of  an  act  passed  in  October, 
1699,  and  the  act  limiting  claims  against  solvent  estates,  and 
extending  the  time  to  its  utmost  extent,  did  not  pass  until  Oc- 
tober, 1782.  The  provision,  therefore,  by  bond,  can  be  appli- 
eaUe  to  no  claim  exhibited  two  years,  because  the  law  admits 
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kione  beyond  that  period.  It  may  be  applicable  to  claims  ot 
persons  living  out  of  the  state,  who  have  the  benefit  of  the  extra 
six  months.  It  is  idle  to  guard  by  bond  against  claims  that 
can  never  exist. 

The  essence  of  the  argument  is,  howeyer,  that  as  the  daim 
did  not  exist  until  after  the  expiration  of  the  time  limited  by  the 
conrt  of  probate,  and  as,  of  course,  it  would  not  have  been  ex- 
hibited, therefore  it  is  not  barred.  But  my  reasoning  is,  that 
as  the  claim  was  not  exhibited  until  after  the  time  limited,  and 
as  it  was  within  no  saving,  therefore  it  is  barred.  The  adminis- 
trator, as  the  personal  representative  of  the  deceased,  is  answer- 
able for  all  his  covenants,  whether  broken  before  or  after  his 
death;  provided,  the  claim  be  exhibited  within  the  time  limited 
or  by  law  allowed;  broken,  indeed,  they  must  be,  before 
daimed  and  allowed.  It  is  further  said,  let  us  go  against  the 
administrator,  for  against  him  only  can  we  prove  our  claim, 
and  no  one  else  can  contest  it;  that  when  our  claim  is  ascer- 
tained against  the  administrator,  our  object,  as  respects  him,  is 
answered,  and  he  v^ill  be  protected  against  the  scire  facias. 

But  why  suffer  a  judgment  to  pass  against  an  administrator, 
when  it  is  manifest  it  ought  to  have  no  effect  against  him;  when 
it  is  apparent  from  the  pleadings,  from  the  facts  already  exist- 
ing,  that  he  ought  not  to  be  liable  upon  a  scire/aciasf  Why 
have  a  judgment  against  a  man  in  autre  droit,  when,  confessedly, 
it  cannot  be  followed  up.  The  judgment,  if  any,  must  be 
against  the  goods  and  estate  of  the  deceased  in  the  hands  of  the 
administrator.  To  say  we  have  a  claim  against  the  adminis- 
trator, even  nominally,  is  begging  the  question.  If  my  former 
reasoning  be  correct,  the  plaintiff  has  no  claim  against  him,  and, 
indeed,  never  had.  The  claim,  therefore,  if  it  exists,  must  be 
against  the  heir,  who  must  a]so  be  the  proper  person  to  con- 
test it. 

The  grantor,  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenanted  to  warrant  and  defend  the  premises.  This 
is  a  covenant  real,  which  descends  to  the  heir,  and  is  binding 
on  him  in  regard  to  assets  real  by  descent,  and  is  also  binding 
on  the  administrator  in  regard  to  personal  assets;  of  these, 
however,  he  is  already  divested  by  due  course  and  order  of  law. 
It  does  not  appear  in  this  case  that  the  heir  received  any  estate 
of  inheritance  from  her  ancestor,  and  therefore  cannot  be  liable 
in  regard  to  assets  real  by  descent.  She  has  not,  in  ancient 
phraseology,  ''other  lands  to  yeald."  The  daughter,  in  one 
sense,  is  heir  to  the  covenant  of  warranty,  a  covenant  real,  on 
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i,  lioweTer^  as  such,  inasmuch  as  she  xeceived  no  estate 
of  inheritanoe,  she  cannot  be  liable;  for  the  heirs  intended  by 
the  deed  are  heirs  at  common  law;  but  under  our  statute  of 
•distribotion  she  has  received  the  surplus  estate  of  the  cove- 
nantor. To  this,  in  her  hands,  the  equity  of  the  chum  seems 
to  point.    But  to  reach  it  may  be  difficult. 

This  brings  me  to  ground  on  which  I  am  disposed  to  tread 
with  caution.  Whether  it  is  competent  for  a  court  of  chancery 
to  find  a  breach  of  covenant  and  assess  damages?  Whether  it 
can  direct  an  issue  of  the  fact  to  be  tried,  and  damages  to  be 
thus  assessed,  and  then  apply  the  remedy  itself?  Whether  any 
oan  be  made  parties  to  such  an  issue,  real  or  feigned,  but  those 
who  are  legally  parties  to  the  covenant,  may  be  questions  of 
importanoe,  but  not  necessaiy  for  the  decision  of  this  case. 

I  am  of  opinion  that  there  is  no  error. 

Bbsvx,  Swift,  Tbuxbull,  Edmohd,  and  Bau>wih,  JJ.,  severally 
ooneuiied  in  this  opinion. 

SmiH  and  IxaxBSoxx,  JJ.,  dissented. 

IfrvoHBLL,  C.  J.,  also  dissented,  and  delivered  the  following 
opinion: .  Our  probate  system  in  Connecticut  is  artificial,  and 
in  many  respects  differs  from  the  English  law  relative  to  the 
iMttlement  of  intestate  estates.  Our  statute  has  created  a  joint 
fund  of  the  real  and  personal  estate,  and  made  both  assets  in 
tlie  hands  of  the  administrators,  and  requires  a  bond  from  him, 
iaithfully  to  administer  not  only  the  goods,  chattels  and  credits, 
like  the  stat.  22  and  23,  Gar.  2,  but  the  estate  also,  of  the  in* 
testate.  The  first  and  most  essential  duty  of  the  administrator 
is  to  pay  the  debts  of  the  intestate;  to  satisfy  all  the  creditors, 
in  the  first  place,  before  any  distribution  can  be  made  for  the 
benefit  of  the  heir.  The  heir  is  the  object  of  the  bounty  of 
the  law  in  this  case  as  the  legatee  is  of  the  testator's  bounty  in 
a  will.  It  is  only  the  residuum  that  belongs  to  either,  for  the 
law  will  be  just  before  it  is  generous.  This  appropriation  of 
the  whole  properly  of  an  intestate,  for  the  benefit  of  the  cred- 
itors, in  the  first  instance,  is  the  most  striking  feature  in  our 
law,  and  appears  in  every  clause  of  the  statute.  And  it  was 
probably  to  save  the  real  estate  from  being  wasted  by  a  thrift- 
less heir,  and  to  secure  it  for  the  benefit  of  the  creditor,  that 
our  law  has  placed  it  in  the  hands  of  the  administrator,  and 
required  a  bond  that  this  also,  as  well  as  the  personal  property, 
shall  be  administered  according  to  law. 

In  pursuance  of  this  object,  the  law  requires  public  notice  to 
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be  given  to  the  creditors,  for  the  exhibition  of  debts,  and  pro- 
vides for  the  payment  of  all  such  as  shall  be  exhibited  and 
allowed  before  any  distribution  be  made.  But  lest  some  remain 
unsatisfied  after  distribution,  to  secure  these  also,  it  further 
provides,  and  requires  from  every  heir  to  whom  any  part  or 
share  shall  be  allotted,  a  bond  with  sureties, ''  to  refund  or  pay 
back  to  the  administrator  bis  or  her  ratable  part  of  any  debt  which 
shall  be  made  to  appear  against  such  estate,"  after  the  time  lim- 
ited for  the  settlement  thereof  by  the  court  of  probate;  thxui 
effectually  preserving  a  security  for  all  claims  against  such  estates 
to  the  amount  of  all  the  assets,  real  and  personal.  But  what 
claims  are  there  *'  which  shall  afterwards  be  made  to  appear" 
within  the  meaning  and  intent  of  this  act?  These  cannot  be 
merely  the  claims  of  creditors  without  the  state,  for  another  sec- 
tion provides  expressly  for  those;  neither  can  they  be  the  olaimsof 
creditors  within  the  state,  which  have  actually  arisen  and  ac- 
crued previous  to  the  expiration  of  the  time  limited  by  the  court 
of  probate  for  the  settlement,  because  the  twenty-first  section 
of  the  act  provides,  ''  That  if  any  creditor  neglects  to  exhibit 
his  claim  within  such  time,  he  shall  foli^ver  be  debarred  of 
his  demand;"  and  if  this  clause  was  intended  to  out  off  any 
demands  whatever,  those  must  be  the  creditors,  if  any,  who  are 
chargeable  with  neglect. 

This  provision  requiring  a  bond  to  the  administrator  for  the 
payment  of  future  claims,  must  then  have  been  intended  for 
such  claims  as  could  not  have  been  ascertained  and  allowed  by 
the  court  of  probate  within  the  time  limited,  such  as  indemnity 
bonds  not  yet  forfeited,  collateral  undertakings  not  then  due, 
or  personal  covenants  not  then  broken;  which  might  be  dMbim 
in  preserdi,  solvendum  in  fviuro;  because  the  subsequent  section 
had  absolutely  debarred  and  cut  off  all  others  within  the  state, 
which  the  creditors  had  neglected  to  present,  and  therefore  no 
others  afterwards  could  appear,  but  such  as  should  afterwards 
actually  arise  or  accrue.  And  no  such  claim  could  have  been 
presented  before,  because  none  such  existed  within  the  time;  a 
creditor  of  this  description  could  not  have  been  designated  in 
the  statute,  as  one  who  had  neglected  to  present  a  claim  which 
he  then  could  not  have  proved;  nor  could  it  have  been  the  in- 
tention of  the  legislature  to  subject  the  creditor  to  the  loss  of 
his  debt,  by  imputing  neglect  to  him  for  not  presenting  a 
clafm  which  the  court  of  probate  could  not  have  allowed  if 
exhibited  at  the  time. 

And  must  he,  therefore,  be  stripped  of  the  security  of  his  cove- 
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Hants?  Must  the  death  of  the  covenantor,  and  the  mere  hipse 
of  time  before  the  covenants  were  broken,  dischai^e  the  cove- 
nants ?  If  not,  I  ask,  against  whom  could  they  arise  ?  Against 
whom  coold  thej  afterwards  appear  ?  If  against  the  heir  alone, 
why  does  the  statute  require  a  bond  from  the  heir  to  refund  and 
paj  to  the  administrator  his  proportional  part  of  such  debts,  as 
sihoiild  afterwards  appear,  with  the  chaiges  of  the  administrator 
in  defending  them  f  This  bond  can  never  be  forfeited,  if  the 
administrator  is  not  to  be  accountable  for  debts  afterwards  aris- 
ing; because  all  others  within  the  state,  as  has  abreadj  been 
ahown,  are  barred  bj  the  subsequent  clause. 

This  provision,  then,  must  be  nugatory  and  inoperative.  In 
the  mean  time,  upon  this  principle,  the  bond  of  the  administra> 
tor  to  the  court  of  probate  has  been  fulfilled  by  a  distribution  of 
the  estate,  and  the  acceptance  of  this  bond  from  the  heir;  and 
as  no  other  bond  or  security  for  such  creditors  is  required  from 
ihe  hein,  the  property  which  the  law  intended  to  guard  and 
prpBorve  for  the  creditors'  benefit,  may  be  squandered  with  im- 
pimify,  and  without  any  remedy,  and  the  creditors  left  without 
xedress.  But  suppose  that  the  administrator  distributes  a  part 
to  some  of  the  heirs,  who  give  bonds  with  surety;  and  to  others, 
^who  cannot  or  will  not  obtain  sureties,  he  should  refuse  to  dis- 
tribnte;  and  in  this  state  of  things,  a  right  of  action  first  accrues 
to  the  covenantee  in  a  deed  of  the  intestate;  shall  he  sue  those 
who  have  received  their  distributive  shares,  and  recover  pro  raiaf 
And  may  the  others  plead  no  assets  in  their  hands,  while  the 
administrator  protects  himself  by  lapse  of  time,  with  assets 
sufficient  in  his  hands  ?  Or  shall  the  creditor  sue  the  heirs  who 
have  received  their  shares  and  the  administrator  jointly  ?  This 
principle  appears  to  me  to  be  pregnant  with  absurdities,  and 
tending  to  the  destruction  of  all  the  covenants  of  warranty  in 
oar  title  deeds. 

But  on  the  other  hand,  if  the  administrator  is  held  aocount- 
aUe,  and  we  consider  the  bonds  from  the  heirs  as  assets  in  his 
hands,  when  he  has  distributed  the  property,  there  can  be  no 
difficulty  in  any  case.  His  security  is  ample;  he  can  recover  at 
any  length  of  time.  The  judgment  against  him  must  always  be 
to  recover  of  the  goods,  chattels  and  estate  of  the  deceased  in 
his  hands;  the  creditors  will  have  the  protection  the  law  in< 
tended;  and  this  comports  strictly  with  the  conditions  of  the 
administration  bond;  and  is  conformable  to  the  law  in  analogous 

In  this  case  the  covenants  of  waxzanty  and  quiet  enjoyment 
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were  not  broken,  until  after  the  time  limited  ^7  ^®  court  of 
probate  had  expired.  No  claim  for  this  breach,  therefore,  could 
have  been  preseuted;  and  this  action  is  founded  as  well  npon 
the  coTcnant  of  warranty  as  upon  the  covenant  of  seisin.  It  is 
sufficient  that  the  plaintiff  proves  a  breach  of  either  of  the 
covenants  to  entitle  him  to  a  recovery.  The  plea  admits  the 
breach  of  all  the  covenants,  and  as  he  could  not  have  had  his 
damages  ascertained  by  the  court  of  probate  before  eviction,  on 
the  covenant  of  warranty,  I  think  he  has  chosen  the  proper 
mode  of  redress,  and  a  legal  one.  I  think  the  judgment 
erroneous. 
^  Judgment  affirmed. 

In  Bacon  v.  Thcrp^  27  Conn.  269,  this  oase  oame  nnder  the  oooiidentiaiiol 
the  court  which  said:  " It  is  further  said  that  in  Booth  v.  Starr,  5  Bay,  270^ 
<mr  nipreme  court  held,  that  the  non-ezhibition  of  a  claim  to  conuniaBtonei% 
in  just  such  a  case  as  this,  was  a  fatal  objection  to  its  recoveiy.  We  do  nol 
so  understand  that  case.  It  is  true  that  Judge  Brainard,  in  giving  the  deds* 
ion  of  a  majority  of  the  court;  does  express  something  to  that  effect,  but 
obviously  the  court  placed  their  decision  on  a  distinct  and  different  ground; 
ioT  when  the  case  came  afterwards  before  the  same  judges  in  equity  (where 
the  same  statute  governs  as  at  law),  the  claim  was  readily  and  unanimously 
sustained,  and  nothing  is  suggested  of  any  difficulty  growing  out  of  the  non* 
exhibition  of  the  claim  within  the  time  of  limitation.  That  decision  rested, 
tmdoubtedly,  on  the  ground  that  a  judgment  sgainst  the  executor  would  avail 
nothing  there,  as  he  had  fully  settled  his  account  and  paid  over  and  dis- 
tributed all  the  property  he  ever  held  as  administrator  (which  was  personal 
property)  under  the  order  of  the  court  of  probate.  The  idea  must  have  been, 
that  the  proceedings  under  the  order  of  the  court  virtually  amounted  to  a  plea 
at  plene  cutmmisiravU  at  the  common  law,  and  would  w^  sustain  that  plea 
could  such  an  one  have  been  put  in  in  our  courta,  but  as  this  would  have  been 
irregular  there  was  no  way  in  which  Booth  could  defend  himself  but  by  show- 
ing these  facts  on  the  triaL  After  this  decision  a  bill  in  equity  was  brought 
to  obtain  the  property  which  had  been,  under  the  order,  delivered  over  to  the 
heir,  on  the  principle  that  the  heir  was  trustee  of  it  for  the  creditor,  and  the 
bill  was  sustained;  the  court  holding  that  there  had  been  no  neglect  in  not 
exhibiting  a  claim  of  such  a  character  at  an  earlier  day." 

Subsequently  to  this  decision.  Booth  filed  a  petition  in  chanoeiy  against 
Starr,  Harriet  Booth  and  Philo  Booth,  in  which  he  stated  substantially  the 
facts  as  set  forth  here,  averring  that  Harriet  Booth  was  a  bankrupt,  and  had 
no  estate  except  the  surplus  of  her  father's  estate  in  the  hands  of  her  former 
guardian.  It  was  also  averred  that  by  reason  of  the  breach  of  the  covenants 
in  the  deed,  and  the  eviction,  that  the  petitioner  had  been  damnified  to  the 
amount  of  five  thousand  dollars,  and  that  he  was  without  remedy  at  law.  He 
prayed  that  the  property  distributed  to  Harriet  in  the  hands  of  Starr  as  her 
trustee,  might  be  applied  to  satisfy  the  damages  occasioned  by  the  eviction. 
There  was  a  demurrer  to  the  petition,  and  the  superior  court,  by  agreement 
of  the  parties,  reserved  .ihe  question  for  the  consideration  and  advice  of  the 
#>ine  judges  who  unanimously  decided  io  U,y%Jt  uf  petitioner,  Edmond,  J.  giv- 

r  :^i  "jyinion. 
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Vermont  Bank  v.  Porter. 

[6  DAT,  81«.1 

BoBm  UHBXB  FoBScnr  Law. — ^Whateyer  ia  a  good  deleow  apom  the  met' 
its  of  ihe  case,  in  the  ooantry  where  the  contract  was  made^  ia  a  good 
defenae  m  the  oonntiy  where  the  action  ia  brong^t. 

dMMsn  VKSXESL  FoBSGN  Law. — Where  the  law  of  a  state  where  a  contract 
wia  made  gave  a  party  a  right  to  plead  a  certain  matter  hj  way  of  set- 
oB^  the  party,  when  saed  in  another  states  may  plead  the  same  by  way  of 
set-d^  ahhoQgh  each  light  of  set-off  ia  not  given  tmder  the  laws  of  the 
latter  state;  for  the  ri^^t  of  set-off  relates  to  the  merits,  and  not  to  the 
form  of  proceeding. 

AanoM  on  a  promisBoiy  note,  executed  by  the  defendant  and 
two  others,  jointly  and  seyerally ,  in  Vermont,  the  defendant  being 
at  that  time,  as  well  as  at  the  time  this  action  was  commenced, 
a  citazen  of  the  state  of  Connectioat,  and  the  other  promissors 
citizens  of  Vermont.  Plea,  tender  to  plaintiff's  attorney  of  the 
amount  of  the  note  and  the  costs  then  accrued,  such  tender 
being  in  notes  and  lills  issued  by  the  Vermont  State  Bank,  pur- 
suant to  a  statute  of  that  state.  Replication,  that  prior  to  this 
suit  plaintiffs  assigned  the  note  to  one  Lyman,  of  Connecticut, 
who  waa  still  the  bona  fide  holder.  This  replication  was  ad- 
judged insufEicient  on  demurrer,  whereupon  a  writ  of  error  was 
htou^^t 

JSL  Perkma  and  N.  Terry,  for  the  plaintiffs. 

DaggeU  and  T.  8.  WiUiama,  contra. 

SwifT.  J.  This  is  an  action  on  a  note  giyen  to  the  Vermont 
State  Bank,  and  executed  in  that  state.  The  defense  is,  that 
since  the  commencement  of  the  suit  the  defendant  has  paid  the 
debt  in  the  bills  of  that  bank,  pursuant  to  a  law  of  that  state 
enabling  the  promissor  of  a  note  to  the  bank,  if  sued  in  that 
state,  to  pay  it  in  bills  of  the  same,  and  plead  such  payment  by 
way  of  a  set-off  to  the  debt.  It  has  been  contended  for  the 
defendant  that  the  act  of  the  legislature  of  Vermont  incorporat- 
ing this  bank  is  opposed  to  that  clause  in  the  constitution  which 
forbidB  a  state  to  emit  bills  of  credit,  on  the  ground  that  the 
ledemption  of  the  bills  depends  upon  the  faith  and  credit  of  the 
state  of  Vermont.  The  object  of  the  framers  of  the  constitution 
in  inserting  this  restriction  upon  the  powers  of  the  state  govem- 
ments,  was  to  prerent  them  from  making  a  paper  currency, 
which  had  been  productive  of  much  inconyenience  at  that 
period,  but  it  was  not  intended  to  prevent  them  from  establish- 
ing banking  institutions  for  their  own  benefit.    Though  in  this 
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instance  there  are  no  permanent  funds  for  the  payment  of  the 
bills,  nor  any  compulsory  process  to  enable  the  holders  to 
obtain  payment,  yet  the  notes  received  by  the  president  and 
directors  for  bills  issued  and  loaned,  are  a  fund  to  redeem  thenu 
The  bank  does  not  rest  on  the  sole  faith  and  credit  of  the  state; 
and  the  establishment  is  not  repugnant  to  the  constitution  ci 
the  United  States. 

It  has  been  contended  on  the  part  of  the  plaintifb  that  the 
plea  of  the  defendant  is  bad,  because  a  sufficient  sum  in  bill8 
has  not  been  offered,  as  it  appears  by  a  calculation  of  interest 
at  six  per  cent,  on  the  principal  sum  secured  in  the  note,  there 
Trill  be  considerable  deficiency;  but  the  defendant  has  alleged 
that  he  offered  a  certain  sum  in  full  of  the  debt.  This  allega- 
tion was  traversable;  if,  therefore,  the  sum  was  insufficient,  an 
issue  might  have  been  joined  on  that  point;  and  it  does  not 
appear  from  the  record  what  is  the  rate  of  interest  in  Vermont, 
or  that  payments  have  not  been  made;  of  course  there  are  no 
data  by  which  the  court,^under  a  demurrer,  can  say  that  the 
sum  was  insufficient. 

It  has  been  argued  by  the  plaintiffs  that  the  act  of  the  legis- 
lature of  Vermont,  enabling  debtors  of  the  bank  to  pay  their 
notes  in  bills,  is  repugnant  to  that  clause  in  the  constitution  ot 
the  United  States,  which  forbids  states  to  make  any  thing  a 
tender  in  payment  of  debts,  except  gold  and  silver  coin,  or  to 
pass  any  laws  impairing  the  obligation  of  contracts;  but  this 
does  not  prohibit  states  from  enacting  laws  for  the  set-off  of 
mutual  debts.  This  act  of  Vermont  is  a  law  of  that  descrip- 
tion, passed  by  the  real  plaintiffs  in  this  case,  and  may  not  only 
be  considered  as  a  law  authorizing  the  defendant  to  make  this 
set-off,  but  as  an  agreement  on  their  part  to  receive  their  own 
bills  in  payment  of  debts  due  to  them.  But  the  principal  ques- 
tion is,  whether  the  payment  in  this  state,  as  set  forth  in  the 
plea,  is  a  bar  to  this  note  by  the  laws  of  the  state  of  Vermont, 
where  the  contract  was  executed.  The  general  rule  of  law  is, 
that  contracts  made  in  one  state,  and  valid  by  its  laws,  shall  be 
deemed  valid  in  every  other  state;  provided,  that  the  state  be- 
fore whose  courts  the  contract  is  attempted  to  be  inforoed,  or 
its  citizens,  shall  not  suffer  any  inconvenience  by  it,  and  that 
the  consideration  be  not  immoral,  or  that  giving  the  oontnust 
effect  vrill  not  have  a  bad  tendency.  The  laws  of  the  place, 
however,  apply  only  to  the  nature,  validity  and  construction  of 
contracts,  and  not  to  the  form  of  the  action,  the  course  of  judi- 
cial proceeding  and  the  time  when  the  action  may  be  oom** 
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menced.  These  muBt  be  according  to  the  laws  of  the  place 
where  the  action  is  brought. 

It  is  contended,  on  the  part  of  the  plaintiHb,  that  this  paj« 
ment  by  the  defendant,  as  pleaded,  relates  to  the  remedy  on 
the  contract,  and  must  therefore  be  governed  by  the  laws  of 
the  state  where  the  action  is  brought;  and  as  such  payment  is  not 
warranted  by  the  laws  of  this  state,  it  constitutes  no  defense  to 
the  action.  It  is  certainly  proper  that  the  form  of  the  action  and 
the  coarse  of  judicial  proceedings  should  be  according  to  the 
laws  of  the  place  where  the  action  is  brought;  for  the  forms  of 
tiial  are  very  different  in  different  countries,  and  it  would  be 
extremely  inconvenient  to  introduce  the  practice  of  the  courts 
of  one  country  into  those  of  another.  But  this  relates  merely 
to  the  form  of  the  action,  the  mode  of  pleading,  of  trial  and  of 
awarding  execution.  For  instance,  in  countries  where  the 
ciril  law  prevails,  trials  of  issues  in  fact  must  be  by  the  judges; 
in  countries  where  the  common  law  prevails,  by  the  jury.  The 
question  whether  a  set-off  shall  be  made  of  mutual  debts,  does 
not  relate  to  the  form  of  proceeding,  but  goes  to  the  merits  of 
the  case,  and  shows  that  no  recovery  ought  to  be  had.  So  far 
from  relating  to  the  form  of  the  remedy,  it  shows  there  ought  to 
be  no  remedy. 

But  it  has  been  said  that  the  plea  of  set-off  is  unknown  to 
our  laws,  and  therefore  cannot  be  made.  It  is  true  we  have  no 
statute  authorizing  a  set-off  of  mutual  debts,  but  the  general 
rules  of  the  common  law  enable  a  defendant  to  plead  any  mat- 
ter in  bar  which  destroys  the  plaintiff's  right  to  recover.  And, 
if  a  set-off  can  be  made  by  law  so  as  to  avoid  the  claim  of  the 
plaintiff,  the  common  law  will  supply  a  form  for  pleading  it; 
for,  though  the  forms  of  proceeding  are  different  in  different 
jurisdictions,  yet  the  substantial  principles  of  justice  ought  to 
be  equally  regarded  in  all.  It  has  been  said  that  this  plea  of 
set-off  is  analogous  to  the  plea  of  the  statute  of  limitations, 
and  that  courts  will  not  regard  the  acts  of  limitation  respect- 
ing contracts  made  in  another  jurisdiction;  but  statutes  of 
limitations  do  not  relate  to  the  nature  or  validity  of  the  con- 
tract. The  reason  why  they  have  not  been  allowed  is,  that  it 
would  encroach  upon  the  authority  of  courts  to  permit  the  laws 
of  another  state  to  control  their  proceedings.  A  statute  of  set- 
off is  founded  on  those  principles  of  justice  which  ought  to  be 
respected  in  all  countries.  Instead  of  avoiding  a  just  claim  by 
length  of  time,  it  interposes  a  mutual  debt,  which  must  always 
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be  a  just  ground  of  defense.    TEere  is  therefore  no  analog; 
between  the  statutes. 

It  has  been  further  contended  that  admitting  such  tender 
might  have  been  good,  if  made  in  Vermont,  yet  being  made  in 
Connecticut,  it  cannot  be  good,  because  the  laws  of  Vermont 
cannot  extend  beyond  the  limits  of  that  state,  so  as  to  enable 
the  party  to  do  an  act  which  constitutes  a  defense.  This  is 
assuming  the  principle  that  where  a  contract  is  made  in  one 
state,  and  the  contracting  parties  live  in  another,  where  the 
law  respecting  the  performance  of  such  contract  is  different, 
the  party  whose  duty  it  is  to  perform  such  contract  cannot  ayail 
himself  of  the  law  where  the  contract  was  made,  but  must  con- 
form to  the  law  of  the  place  where  he  performs  the  contract. 
To  support  this  position,  the  case  of  Burrows  v.  Jemino,  2  Str. 
733;  and  Inglis  v.  Ushertoood,  1  East,  615,  are  relied  on.  But 
these  cases  do  not  warrant  this  doctrine.  In  the  first,  the  only 
point  decided  was,  that  in  a  suit  against  the  acceptor  of  a  bill 
of  exchange  in  Leghorn,  the  local  laws  of  the  place  where  the 
bill  was  negotiated  should  goyem,  and  not  the  law  of  Eng« 
land.  In  the  other  case,  the  point  decided  was,  that  on  a  sale 
of  goods  in  Russia,  the  right  to  stop  them  in  transitu  should  be 
according  to  the  law  of  Bussia,  and  not  according  to  the  law 
of  England,  These  cases  establish  the  principle  only  that  con* 
tracts  shall  be  construed,  and  take  effect,  according  to  the  laws 
of  the  place  where  they  are  made. 

I  apprehend,  then,  that  the  true  doctrine  is  that  the  law  of 
the  place  decides  the  right  and  the  duty  of  the  contracting  par- 
ties in  the  performance  of  a  contract;   and  that  where  a  con- 
tract made  in  one  country  is  performed  in  another,  the  perform- 
ance must  be  according  to  the  law  of  the  place  where  the  con- 
tract was  made.    This  is  the  necessary  consequence  of  the 
doctrine  that  the  law  of  the  place  where  contracts  are  made 
shall  goyem  them;  otherwise,  a  contract  may  be  essentially 
changed  by  the  removal  of  the  parties.    It  has  eyer  been  con- 
sidered in  practice  that  contracts  must  be  performed  according 
to  the  law  of  the  place  where  made  to  enable  the  parties  to  de- 
fend against  a  demand  upon  them.     Suppose  a  note  is  giyen 
in  the  state  of  New  York  for  lawful  interest,  and  the  parties 
remoye  into  this  state,  the  promissor  must  tender  seyen  per 
cent,  interest,  being  the  lawful  interest  of  the  state  of  New 
York,  though  by  our  law  six  per  cent,  is  the  lawful  rate  of  in- 
terest.    Suppose  a  note  should  be  given  in  Great  Britain  for 
lawful  interest,  and  the  parties  should  remoye  into  this  state^ 
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the  promissor  might  tender  five  per  cent,  interest^  which  is  the 
hwfal  interest  of  that  coontry,  and  this  would  be  a  perform- 
ance of  the  contract.  In  this  case^  he  woald  do  an  act  in  this 
liate,  not  oonfoimahle  to  onr  laws,  bat  to  the  laws  of  England, 
lAich  woold  constitute  a  defense  against  an  action  on  the  note. 
It  also  appears  to  me  to  be  a  sound  principle  supported  by 
analogy,  and  uncontradicted  by  any  authority,  that  whateyer  is 
a  good  defense  upon  the  merits  of  the  case  in  the  country  where 
the  contract  was  made  is  a  good  defense  in  the  country  where 
the  action  is  brought.  This  necessarily  results  from  the  rule 
that  contracts  are  to  be  goTemed  by  the  laws  of  the  place  where 
made;  for  there  is  the  same  reason  that  the  defendant  should 
have  adTantage  of  local  laws  in  his  defense  as  that  the  plaintiff 
ehould  haTe  such  privilege  in  supporting  his  claim.  It  would 
be  highly  unreasonable  to  determine  that  the  plaintiff,  by  virtue 
of  the  laws  of  the  state  of  Vermont,  can,  upon  a  contract  there 
executed,  maintain  an  action  in  the.  courts  of  this  state,  and 
then  refuse  the  defendant  the  piivilege  allowed  by  the  laws  of 
Vermont  of  pleading  set-off  of  a  mutual  debt,  because  a  set-off 
is  not  known  to  our  laws. 

As  the  plea  states  a  meritorious  defense  by  the  laws  of  Ver- 
mont, I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to 
recover;  and  that  the  judgment  of  the  superior  court  be  af- 
firmed* 

The  other  judges  concurred. 


BiKTB,  J.  went  further,  holding  the  establishment  of  the 
Vermont  State  Bank  to  be  contrary  to  the  constitntion  of  the 
XTnited  States,  which  prohibits  the  emission  of  paper  currenqr* 

Judgment  affirmed. 


In  AUop  T.  Kiekolif  9  Conn.  863;  the  oonrt^  releRing  to  thif  caae^  njs 
'^Ihrn  the  plMntiflw^  incocpomtod  hy  the  laws  of  Vennont,  mn,  by  their 
ditfter,  bonnd  to  reoeiTe  their  own  notee  in  payment  of  their  debti.  To 
avoid  the  effeet  of  this  prorision,  they  brought  a  snit  in  Gonneotioat^  againat 
a  loiety  of  one  of  their  debtoia,  who  dainied  that  he  might  have  the  benefit 
of  thii  prorinon.  This  was  reaisted,  beoaoae  in  Conneeticnt  we  then  had  no 
itatnte  of  eet-oft  Bat  the  oonrt  held  that  this  oontract  being  made  nnder  the 
laws  of  Vennont»  and  with  referenoe  to  them,  ong^t  to  be  carried  into  effect 
in  thia  states  and  therefore  sustained  a  plea  of  a  tender  of  the  notes  of 
the  Vermont  State  Bank."  It  is  denied  in  Bank  qf  Oaliop<^  t.  Trtmftfe,  6 
&  Man.  509;  that  the  ri^t  of  set-off  given  hj  the  laws  of  a  state  may  be  en- 
loroed  in  another  where  suit  is  brooght.  It  is  held  that  it  is  a  mode  of  de- 
fonse  oonnecticwl  with  the  remedy,  and  to  be  governed  by  the  law  of  the 
ioram.  When  the  statute  of  Ohio  was  pleaded,  the  court  said:  "  We  cannot 
admit  that  those  statutes,  by  any  rule  or  law  of  comity,  can  have  any  opera* 

naayouy— 11 


162  SxiLTE  V.  TuDOB.  [Goim. 

tkm,  or  are  entitled  to  any  oonnderation  by  the  ooozte  of  Kentodky,  and 
more  espedelly  if  in  conflict  with  our  laws  or  the  reoogniaed  rolea  of  f^^^i** 
in  oor  judicial  proceedings."  The  doctrine  of  thia  caae  waa  affirmed  in  Dama 
V.  Morton,  5  Bosh,  165.  And  Panona,  noticing  thia  dedaion,  aaya:  "The 
ooorta  of  one  state,  where  a  note  ia  aaed,  will  not  enforce  the  lawa  of  set-off 
of  another  atate  where  it  was  made:"  2  Contr.  592.  Story,  in  hia  week  on 
the  Conflict  of  Laws,  sea  576^  si^  it  ia  part  of  the  remedy.  It  would  thasa- 
fore  appear  from  theae  aathoritie%  that  the  dootrine  laid  down  in  the  pria* 
eipal  caae  aeema  donbtfoL 


State  v.  Tudor. 

YiUDirr  of  Bt-law.-— A  by-law  enacted  by  a  privais  oorpontioDy  aatfaoria- 
ing  the  stodkholdera  at  tiieir  meetings  to  vote  by  proxy,  ia  valid. 

Quo  Wabbanto,  Bxmkdt  Dehikd.— In  an  information  in  the  natoze  of  mqm» 
warranto  itgiunat  an  officer  of  a  corporation,  chaining  him  with  having 
nsnrped  the  franchiaea  of  the  office,  a  new  trial  will  not  be  granted  for  a 
miadirection  when  it  appears  that  the  term  of  the  office  haa  ezpivad  and 
a  new  annnal  election  of  officers  been  made. 

Ihvobiiaieiox  in  natuze  of  »  quo  warranto.    The  oaae  appotam 
from  the  opinion. 

N.  Terry  and  MUchdl,  for  the  proseontor. 

DaggeU  and  J.  W.  EduKurda,  contra. 

Xhoebsoll,  J.  This  was  a  motion  for  a  new  trial,  on  the 
ground  of  a  misdirection  to  the  jniy  on  a  point  of  law.  The 
suit  was  an  information  in  nature  of  a  quo  vHirranto,  against  the 
defendant,  stating  that  he  had  usurped  the  office  of  first  direo- 
tor  of  the  Hartford  Bridge  Company,  and  praying  that  he  might 
be  oidered  to  show  by  what  warrant  he  held  the  same.  The 
great  question  in  the  case  was,  whether  it  was  compet^it  for  the 
members  of  the  company  to  vote  by  pro:!^  in  the  choice  of  their 
officers.  If  they  were  authorized  so  to  vote  by  their  charter  of 
incorporation,  or  by  any  by-hiw  under  it,  then  the  verdict  oug^t 
to  have  been  in  favor  of  the  plaintiff;  if  otherwise,  it  ought  to  have 
been,  as  in  fact  it  was,  in  favor  of  the  defendant.  The  court 
charged  the  juiy  that  no  votes  could  legally  have  been  given 
by  proxy,  and  that  therefore,  as,  without  counting  such  votes, 
the  defendant  had  the  greatest  number  for  first  director,  the 
verdict  ought  to  be  in  his  favor.  There  were  also  some  other 
points  in  the  case,  but  this  being  the  leading  one,  and  being 
also  that  on  which  the  opinion  of  this  court  is  particulariy  de« 
sired,  I  shall  confine  my  observations  almost  entirely  to  it. 

There  is  no  clause  in  the  act  of  incorporation  empowering  the 
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membeiB  of  ibe  oompanj  to  vote  bj  proxy,  but  as  is  usual  in 
each  acts^  thexe  is  power  given  to  '*  establish  such  bj-laws  and 
r^folatioDS  as  they  may  deem  necessaty  for  the  government  of 
the  cozporationy  not  contraiy  to  the  charter  nor  the  laws  of  this 
state,  and  subject  to  be  repealed  by  the  superior  court,  at  any 
session  in  the  county  of  Hartford/'  There  was  also  a  by-law, 
duly  made  and  passed  by  said  company  on  the  twentieth  day  of 
September,  1810,  which  was  previous  to  the  time  when  the  choice 
in  question  was  made,  providing  that  all  future  meetings  of  said 
company  **  the  vote  should  be  determined  by  the  majority  of  the 
shares,  which  each  vote  should  represent  either  as  his  own  prop- 
erty or  as  attorney  for  other  persons."  This  by-law  has  never 
been  repealed. 

In  the  discussion  of  this  question  it  has  been  urged,  on  the 
one  side,  that  it  was  incident  to  this  corporation,  as  well  as  to 
every  other  corporation,  the  object  of  which  is  the  acquisition 
of  property,  as  a  matter  of  course  that  votes  might  be  given  by 
proiy;  but,  at  any  rate,  that  after  making  the  by-law  above 
mentioned  there  could  be  no  doubt  as  to  such  right.  On  the 
other  side  it  was  said  that  such  common  law  right  did  not 
emst;  but  that  it  was  a  fundamental  principle  in  corporations 
of  every  kind,  that  votes  should  be  given  in  person  and  never 
by  proiy;  that  tius  being  the  common  law  was  then  the  law  of 
this  state;  and  that  no  by-law  authorizing  votes  to  be  given  by 
proxy  could  be  valid,  the  same  being  contrary  to  the  laws  of 
this  staiie.  My  opinion  is,  that  the  charge  was  incorrect,  and 
that  in  the  case  under  consideration  the  votes  given  by  the 
attorney  for  his  principals  ought  to  have  been  received.  How 
the  point  would  have  been  determined,  had  there  been  no  by- 
law passed,  it  is  unnecessary  to  say.  So  mudi,  however,  I 
think  may  be  said,  that  those  incorporated  societies  whose 
object  is  the  acquisition  of  property,  stand  on  a  different 
ground  as  to  this  question,  from  those  of  every  other  kind. 
That  is  to  say,  it  is  not  so  clear  that  every  vote  given  in  a  cor- 
poration of  the  former  kind  must  be  personal,  as  it  is  that  it 
must  be  so  in  one  of  the  latter.  I  agree  most  fully  that  by  the 
common  law  every  vote  given  in  a  corporation  instituted  for 
the  puUic  good,  either  the  good  of  the  whole  state,  or  of  a 
particular  town  or  society,  must  be  personally  given.  So,  also, 
a  vote  given  by  a  freeman  for  his  representative,  must  be  given 
l^  him  in  person.  There  is  no  deviation  from  this  rule,  the 
authorities  on  this  subject  are  uniform.  Neither  can  a  vote  be 
given  in  a  town  or  society  meeting  merely  on  the  ground  of 
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owning  property  Trithin  the  limits  of  such  town  or  society. 
But  from  the  very  nature  of  a  moneyed  institution  the  mere 
owning  of  shares  in  the  stock  of  the  corporation  seems,  of 
course,  to  give  a  right  of  voting.  But  whatever  might  have 
been  the  result  of  reasoning  on  the  nature  of  moneyed  instita- 
tioDS,  still,  since  the  passing  of  the  by-law  above  mentioned,  I 
am  very  clear  that  the  votes  for  the  officers  of  this  corporation, 
as  well  as  all  other  votes  relative  to  it,  may  be  given  by  proxy. 

If  this  by-law  be  contraxy  to  the  laws  of  this  state,  it  cer- 
tainly has  no  validity.  It  is  not  a  settled  principle,  hoi^ever, 
that  a  by-law  must  never  modify  or  vary  the  rights  of  individ- 
uals, lest  it  should  be  contrary  to  the  laws  of  the  state.  Accord- 
ing to  such  a  principle  no  valid  by-law  whatever  could  be  made. 
No;  all  by-laws  of  a  minor  corporation  are  good  that  are 
reasonable,  and  calculated  to  cany  into  effect  the  objects  of 
the  institution,  and  are  not  contradictory  to  the  general  poli<7 
of  the  laws  of  the  land.  That  the  by-law  in  the  present  case  is 
reasonable,  may  be  argued  from  a  power  being  given  by  the 
legislature  to  vote  by  proxy  in  all  the  bank  incorporations  in 
this  state.  That  it  is  calculated  to  carry  into  effect  the  objects 
of  the  institution,  and  is  not  contradictory  to  the  general  policy 
of  the  law  of  the  state,  may  be  argued  from  the  same  facta. 
For  if  such  were  not  the  character  of  this  by-law,  the  legisla- 
ture would  never,  in  the  instances  mentioned,  have  granted  the 
power  so  to  vote. 

Again,  in  order  to  show  more  clearly  that  this  by-law  is  a 
valid  one,  it  may  be  proper  to  take  into  consideration,  what  are 
the  powers,  rights  and  privileges  of  each  individual  of  a  volun- 
tary association  of  men,  entered  into  for  the  purpose  of  carzy- 
ing  on  business.  It  is  very  clear  that  any  one  of  these  indi- 
viduals thus  associated,  may  authorize  any  person  to  act  for 
him  in  his  absence,  in  all  matters  relative  to  the  subject-matter 
of  the  association.  All  trading  companies  and  joint-partner- 
ships stand  on  this  ground.  In  this  veiy  case,  if  evexy  one  of 
the  persons  who  are  incozporated  into  a  bridge  company,  had, 
without  any  act  of  incorporation,  united  together  for  the  pur- 
pose of  building  the  bridge  which  the  company  has  built,  and 
to  share  in  the  profits;  each  one  might  have  empowered  another 
to  act  for  him  in  his  absence.  This  principle  is  so  plain,  that  I 
think  it  cannot  be  denied.  Is  it  not  then  very  absurd  to  say  that 
these  rights  are  all  taken  away  the  moment  that  an  incorpora- 
tion takes  place  ?  Perhaps  it  may  be  said  that  if  my  prindplea 
and  deductions  are  correct,  a  voting  by  proxy  would  be  author- 
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ixed  irithoat  any  by-law  for  that  purpose.  This  point  I  have 
no  need  to  press.  So  mach,  however,  may  be  olaimed,  and  as 
it  strikes  me,  the  claim  is  irresistible,  that  a  by-law  giving  such 
authority  is,  and  must  be,  to  all  intents  and  purposes,  good. 

Further,  to  show  that  this  by-law  is  valid,  we  need  but  to 
compare  some  of  the  essential  qualities  of  moneyed  corporations 
with  those  of  other  corporations,  such  as  towns  and  sodetieB. 
It  is  essential  that  all  the  voters  in  a  town  or  society,  should 
live  vrithin  the  respective  limits  of  such  town  or  society.  It  is 
requisite  also,  that  besides  the  qualifications  in  point  of  prop- 
erty, they  should  all  be  males,  and  of  the  age  of  twenty-one 
years.  A  by-law,  therefore,  of  a  town  or  society,  empowering 
females  or  minors,  or  any  one  living  out  of  the  limits  of  the 
town  or  society,  to  vote,  whatever  property  he  might  have  with- 
in such  limits,  would  be  utterly  void.  Such  a  by-law  would  be 
eontrazy  to  the  laws  of  the  state.  In  moneyed  corporations, 
however,  it  is  of  no  consequence  where  the  stockholders  live, 
whether  in  this  state  or  in  any  of  the  United  States,  or  in  any 
foreign  state  or  kingdom.  Whether  they  be  males  or  females, 
both  sexes  holding  shares,  are  equally  entitled  to  vote.  From 
the  nececeity  of  tiie  case,  therefore,  it  should  seem  that  a  by- 
law like  the  one  under  consideration,  must  be  good.  For  if  it 
were  otherwise,  it  would  very  frequently  happen  that  many  of 
the  sto<A:holder8  would  never  be  able  to  vote  at  all.  In  short, 
the  diflTerence  between  money  cozporations  and  others,  such  as 
towns  and  societies,  and  all  of  the  like  kind  is  so  manifest,  that 
the  roles  applicable  to  each  are  by  no  means  similar.  The 
former  are  but  trading  companies,  with  all  the  powers  and 
privileges  of  such  companies,  and  are  incorporated  to  enable 
them  to  cany  on  their  business  with  more  advantage  to  them- 
selyes,  as  well  as  to  the  public.  The  latter,  it  is  well  known, 
are  of  a  totally  different  character.  Such  being  the  case,  there 
is  no  question  in  my  mind  but  that  the  by-law  authorizing  the 
members  of  the  company  to  vote  by  proxy,  is  a  valid  law. 
Kay,  I  should  much  more  question  the  right  of  the  corporation 
to  pass  a  1^-law  restricting  the  right  of  voting  to  the  person. 
This  would  seem  to  me  like  subverting  the  fundamental  princi- 
ples of  the  institution.  But  of  such  a  by-law  I  need  give  no 
opinion. 

Though  my  opinion  is  that  the  charge  in  the  present  case  was 
incorrect  and  the  verdict  wrong,  yet  I  would  not  advise  a  new 
trial  of  the  cause.  The  relator  is  not  now  kept  out  of  any  office, 
nor  does  the  defendant  now  hold  the  of&ce  of  first  director,  to 
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depriTe  him  of  which  the  prosecution  was  oommenced:  The 
People  y.  Sweeting,  2  Johns.  184.  A  new  annual  election  of 
ofteers  has  taken  place,  and  it  is  but  a  matter  of  costs  between 
the  litigating  parties  that  a  new  trial  would  settle.  This  object 
is  not  of  sufficient  magnitude  to  demand  a  new  trial.  To  settle 
the  question  as  to  the  right  of  Toting  by  proxy  was,  as  I  pre* 
sume,  the  principal  cause  of  the  prosecution,  and  that  can  be 
well  settled  by  the  opinion  of  this  court,  without  a  new  trial  of 
the  cause. 

MrrcEiBLL,  C.J.,  Swift,  Tbxtmedll,  Svim  and  BmiwiRD,  JJ., 
concurred. 

Bbsvb,  Edmosd  and  Baldwin,  JJ., 
New  trial  denied. 


BissELL  V.  Edwards. 

[6  Daz,  868.] 

JuDcocBffT  OF  AVOTHKR  Statb,  Authkntioation  OF. — ^A  oopy  of  the  reoord 
of  a  judgment  before  a  justice  of  the  peace  in  Vermont,  autheoiiosied 
only  by  his  certificate  as  such  justice,  stating  that  it  is  a  true  eopj  ol 
the  files  and  records  remaining  in  his  office,  is  not  ^wiimmKU  as  evidemoa 
in  the  courts  of  another  state^  not  being  aatheatioited  in  the  mode  pte- 
seribed  by  the  act  of  ooagress. 

Aanov  on  the  case,  in  the  course  of  the  trial,  the  defend- 
ant, in  order  to  show  the  incompetency  of  a  witness,  whose 
deposition  plaintiff  produced,  offered  a  copy  of  the  record  of 
proceedings  before  a  justice  of  the  peace  of  Yermont,  from 
which  it  appeared  that  the  witness  had  been  convicted  of 
theft.  The  record  was  certified  by  the  justice  to  be  a  tme  copy 
of  the  files,  and  the  evidence  that  the  justice  held  such  office 
was  the  certificate  of  a  notary  public.  This  record  was  ad- 
judged to  be  inadmissible,  and  a  verdict  being  given  tot  the 
plaintiff,  defendant  moved  for  a  new  trial. 

Daggett  and  Dwight,  in  support  of  the  motion. 

N.  Ihrry  and  2Vuin6tifi,  contra. 

Swift,  J.  The  question  in  this  case  is  whether  the  copy  of 
a  rocord  from  a  justice  of  the  peace  in  the  state  of  Yermont, 
certified  by  him  as  justice  of  the  peace,  is  admissible  evidence 
in  a  court  in  this  state.  The  records  of  courts  from  a  neigh* 
boring  state  must  be  proved  according  to  the  rules  of  the  com- 
mon law  or  the  act  of  congress.  But  this  is  conformable  to 
neither,  and  is  merely  in  the  form  required  to  make  it  evidence 
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in  that  state.  The  act  of  congress  requires  that  the  records 
and  judicial  proceedings  of  courts  of  any  state  shall  be  proved 
by  the  attestation  of  the  clerk,  and  the  seal  of  the  court  an- 
nexedy  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice  or  other  presiding  magistrate,  as  the  case 
may  be,  that  the  attestation  is  in  due  form.  Where  courts 
of  justices  of  the  peace  are  courts  of  record,  thej  come  within 
tiie  act  of  congress;  but  this  record  is  not  certified  according 
to  the  requirements  of  that  act.  It  does  not  appear  but  that 
there  was  a  clerk  of  this  court,  and  a  seal.  Of  course  the 
oouxt  cannot  know  that  the  record  is  duly  certified,  and  the 
superior  court  properly  rejected  it  as  eridence. 

If  the  act  of  congrees  had  been  complied  with,  this  record 
would  have  been  admissible.  In  tiiose  states  where  justices  of 
the  peace  hold  courts  of  record,  where  they  are  the  sole  judges, 
and  have  no  other  persons  to  be  their  clerks,  they  are  the  pre- 
siding magistrates  and  clerks  of  their  own  courts,  and  may  cer- 
tify their  records,  in  a  manner  conformable  to  the  act  of 
congress.  After  attestation  of  the  record,  a  justice  of  the  pebce 
may  certify  that  he  is  the  presiding  magistrate  and  clerk  of  the 
court,  that  there  is  no  seal,  and  that  the  attestation  is  in  usual 
form,  and  then  subscribe  it,  as  justice  of  the  peace.  This 
would  be  a  literal  compliance  with  the  act,  and  the  copy  of  the 
reeord  so  certified  would  be  admissible  evidence.  I  am  of  opin- 
ion, therefore,  that  a  new  trial  ought  not  to  be  granted. 

MiTCHXLL,  C.  J.,  Beeye,  Tbtjhbull,  Smtth  and  Bbaikibd,  JJ., 
concurred. 

Baldwin,  J.,  with  whom  Ediioiip  and  Ikobbsoll,  JJ.,  concur- 
red, delivered  an  opinion  that  the  motion  should  be  denied,  not 
beeanae  the  defendant  was  bound  to  prove  the  record  according 
to  the  act  of  congress,  but  because  he  should  have  proved  it  in 
a  way  whieh  the  common  law  would  sanction  and  approve. 

New  trial  denied. 

Sherwood  v.  Salmon. 

[6  Day,  489.] 

Maud  nr  Siia  of  LAirD.-^A  ocnzrt  of  equity  will  gnat  lelief  wliera  tiM 
vendor  of  rati  ettftto,  hy  lake  and  fiaadiileiit  rcpreeMitotiona  i^wpectiag 
ite  quality,  indnoes  another  to  pnrchaae  it^  wlieii  he  was  not  in  a  aitiia- 
tioo  to  ascertain  its  quality  by  ozdinazy  diligence,  and  where  adequate 
remedy  at  law  cannot  be  had. 

Pmnov  in  chancery  to  set  aside  a  certain  sale  of  real  prop- 
itij,  and  for  a  return  of  the  pnrchase-money.    The  petition. 
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filed  by  Salmon,  stated  that  Sherwood  applied  to  petitioner  and 
another,  in  December,  1794,  proposing  to  sell  to  them  thirty* 
two  thousand  one  hundred  and  sixty-two  acres  of  land,  in  undi* 
vided  moieties,  in  the  state  of  Virginia;  that  Sherwood  represented 
the  lands  to  be  one  third  bottom  land,  one  third  side-hill  land, 
fine  for  pasturage,  and  one  third  good  timber  land,  except  six 
hundred  acres  which  consisted  wholly  of  bottom  land,  fit  for  all 
agricultural  purposes;  that  the  latter  tract  was  worth  two  dol- 
lars an  acre,  and  the  remainder  one  dollar  an  acre,  and  that 
respondent  asked  but  twenty-five  cents  an  acre,  representing 
that  the  purchase  would  result  in  great  profit  to  the  petitioner; 
that  further  to  induce  petitioner  to  buy,  the  respondent  exhib- 
ited a  certain  chart,  purporting  to  be  a  map  of  the  seTeral  par- 
cels of  land,  and  that  by  this  chart  it  appeared  that  the  land 
was  intersected  by  large  rivers  and  streams  of  water;  that  this 
chart  was  made  by  the  respondent  for  the  purpose  of  making 
petitioner  believe  the  truth  of  the  assertions  regarding  the 
quality  of  the  land;  and  that,  confiding  in  the  dedarations  of 
the  respondent,  the  petitioner  purchased  the  undivided  moiety 
of  the  tract,  giving  four  thousand  and  twenty  dollars  and 
twenty-five  cents  therefor,  and  received  a  deed  of  the 
premises,  executed  by  the  respondent  in  the  presence  of 
two  witnesses,  and  acknowledged  before  the  then  mayor  of 
New  York,  the  respondent  being  a  resident  of  Connecticut; 
that  respondent  represented  this  deed  to  be  in  all  respects  well 
executed,  according  to  the  laws  of  Virginia.  It  was  then  aver- 
red that  the  respondent's  wife  was  living,  and  not  having  joined 
in  the  deed  would  be  entitled  to  dower,  and  that  three  wit- 
nesses and  an  acknowledgment  before  the  mayor  or  chief  magis- 
trate of  the  city  where  the  grantor  resided  at  the  time  of  the 
conveyance  were  requirements  under  the  laws  of  Virginia;  and 
that  all  the  representations  as  to  the  quality  and  value  of  the 
land  were  false  and  fraudulent,  and  known  to  be  such  at  the 
time  by  the  respondent;  and  that  the  land  consisted  of  rocks 
and  inaccessible  hiUs. 

A  rescision  of  the  sale  and  return  of  the  purchas^monej  was 
decreed,  whereupon  a  writ  of  error  was  brought. 

B.  M.  Sherman  and  T.  8.  WiHiama,  for  the  plaintiff  in  error, 
based  their  argument  on  the  necessity  of  due  diligence  on  the 
part  of  the  vendee:  Sugden,  195. 

Daggett  and  N,  Smith,  contra ,  relied  upon  Bosturick  v.  Lewia,  1 
Day,  250  [2  Am.  Dec.  73];  Norton  v.  Hatheway,  Id.  255,  in  nota 
[Id.  77];  Pollard  v.  Lyman,  Id.  156  [Id.  63J. 
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Swm,  J.  The  petition  states  a  misrepresentation  in  the 
qiuJiij  of  Tixginia  lands,  and  a  deceptiye  conTeyance,  praying 
tiiat  the  contract  may  be  set  aside;  and  the  question  is  whether 
relief  can  be  given  in  law  or  equity? 

It  is  a  principle  of  the  common  law  that  an  action  on  the 
case  foradeoeit  lies  where  a  man  does  any  deceit  to  the  damage 
of  another;  that  fraud  without  damage,  and  damage  without 
fraud,  gire  no  cause  of  action;  but  where  these  two  do  concur, 
there  an  action  lies.  This  broad  principle  is  founded  in  reason 
and  justice,  and  comprehends  deceits  as  well  respecting  lands 
as  things  personal;  as  weU  respecting  visible  as  inyisible  defects. 
There  can  be  no  doobt  the  case  under  consideration  comes 
within  the  scope  of  this  principle.  I  think  the  case  of  Ly9ney 
▼.  8dby^  2  Ld.  Baym.  1118,  settles  the  principle  applicable  to 
this  case.  There  the  vendor,  on  the  sale  of  certain  houses, 
affirmed  thej  were  demised  at  the  yearly  rent  of  sixty-eight 
pounds,  and  the  purchaser,  giving  credit  to  the  affirmation, 
closed  the  bargain,  without  making  further  inquiry,  when  in 
fact  the  rent  was  only  fifty-two  pounds  ten  shillings.  Here 
it  was  in  the  power  of  the  purchaser  to  have  ascertained  the 
&ct;  he  might  have  inquired  of  the  tenant,  or  have  called 
for  the  lease  to  examine,  and  a  refusal  to  show  it  would  have 
been  as  satis&ctory  as  the  production  of  it.  But  he  made  no 
such  inquiry;  yet  the  vendor  was  holden  liable.  In  giving  his 
opinion.  Holt,  C.  J.,  says:  ''If  the  vendor  gives  in  a  particular 
of  the  rents,  and  the  vendee  says  he  will  trust  him,  and  inquire 
no  further,  but  rely  upon  his  particular,  there,  if  the  particular 
be  false,  an  action  will  lie;  but  if  the  vendee  will  go  and  in- 
quire further  what  the  rents  are,  there  it  seems  unreasonable 
he  should  have  any  action,  though  the  particular  be  false,  be- 
cause he  did  not  rely  upon  the  particular.''  This  clearly  shows 
that  it  is  not  the  duty  of  the  vendee  to  make  inquiry,  whether 
the  representation  of  the  vendor  be  true  or  not,  though  it  is  in 
his  power  to  do  it;  but  he  may  rely  on  such  representation* 
and  if  it  be  false,  he  is  entitled  to  his  remedy. 

It  is  true,  some  of  the  judges,  in  giving  their  opinion  in  that 
case,  observe  that  the  rent  was  known  only  to  the  landlord  and 
tenant,  and  they  might  have  combined  to  misinform  and  cheat 
the  purchaser,  but  no  such  general  presumption  could  arise,  and 
no  reason  could  exist  why  the  tenaat  should  refuse  to  disclose 
the  amount  of  the  rent.  Justice  Bulleb,  in  remarking  upon  this 
case,  in  giving  his  opinion  in  the  case  of  Padey  v.  Freeman^  8 
T.  B.  51,  says:  "No  collusion  was  there  stated,  nor  does  it 
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appear  that  the  tenant  was  ever  asked  a  question  about  tb& 
rent,  and  yet  the  purchaser  might  have  applied  to  him  for  in* 
formation,  but  the  judgment  proceeded  wholly  upon  the 
ground  that  the  defendant  knew  what  he  asserted  was  false." 

This  case  then  fully  establishes  the  doctrine,  that  a  fraudu- 
lent misrepresentation  or  false  assertion  respecting  a  fact  mate- 
rial to  show  the  yalue  of  the  land  by  which  the  purchaser  is 
injured  will  subject  the  seller  to  an  action  for  the  deceit,  though 
it  was  in  the  power  of  the  purchaser  to  ascertain  whether  the 
representation  was  true  or  not. 

Let  us  compare  this  with  the  present  case.  The  defendant 
declared  that  the  land  was  good,  arable,  pasture  and  meadow 
laud,  when  he  knew  it  was  mountainous  and  too  steep  for 
cultivation.  The  plaintiff,  having  never  seen  the  land,  did  not 
know  that  the  representation  was  false.  He  might  have  viewed 
the  land,  or  employed  an  agent  for  that  purpose,  but  as  it  was 
very  distant  from  the  residence  of  the  parties,  it  would  have 
been  much  more  difficult  than  for  the  purchaser  to  have  in- 
quired of  the  tenant  respecting  the  value  of  the  rent.  The 
plaintiff  had  so  much  confidence  in  the  troth  and  integrity  of 
the  defendant,  that  he  was  willing  to  trust  to  his  representation, 
and  made  no  further  inquiry.  This  was  the  same  thing  as  to 
rely  upon  the  particular,  as  mentioned  by  Lord  Holt,  and  the 
fraud  consisted  in  the  defendant  affirming  a  fact  to  be  true, 
which  he  knew  to  be  false.  Here  was  a  false  assertion  respect- 
ing a  fact  material  to  show  the  value  of  the  land,  by  which  the 
purchaser  was  defrauded.  In  point  of  principle  I  can  see  no 
difference  between  this  case  and  that  reported  in  Lord  Bay- 
mond. 

It  may  be  remarked  that  the  misrepresentation,  or  false 
assertion,  must  be  of  a  material  fact,  and  that  the  mere  declara- 
tion of  an  opinion  will  not  constitute  an  actionable  fraud,  as 
where  the  vendor  declares  it  to  be  his  opinion  that  the  property 
is  worth  more  than  it  really  is.  It  is  the  duty  of  the  seller,  if 
he  undertakes  to  make  a  representation,  to  disclose  the  tmth  to 
the  purchaser  to  enable  him  to  form  an  opinion  for  himself;  but 
the  purchaser  can  have  no  right  to  rely  on  the  opinion  of  the 
seller  as  to  the  value  of  the  thing. 

In  the  state  of  Pennsylvania  the  following  case  has  been  de- 
cided. The  action  was  for  goods  sold  and  delivered.  The  de- 
fense was,  payment  by  the  conveyance  of  land  in  that  state;  but 
the  plaintiff  insisted  that  he  had  been  imposed  upon  as  to  the 
quality  of  the  land,  and  proved  that  the  defendant  represented 
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it  io  be  TBiy  valaable,  and  would  in  two  or  three  years  sell  from 
two  to  six  dollars  an  acre,  when  it  was  part  of  a  mountain,  so 
mde  that  it  could  not  be  cultivated^  and  so  steep  that  it  was  in- 
aoceaaihle  eyen  to  take  off  the  wood,  without  incalculable  labor 
and  expense.  The  court  charged  the  jury,  that  wherever  there 
is  a  gross  misrepresentation  of  facts  relating  to  the  subject  of  a 
oootracty  the  contract  is  fraudulent  and  void:  Cochran  t.  Cum" 
mtn^B,  4  Dall.  250.  Here  the  circumstance  that  the  quality  of 
the  land  was  visible,  did  not  justify  a  misrepresentation  of  it. 

The  same  principle  has  been  repeatedly  recognized  and  estab- 
lished in  this  state.  The  cases  of  Boskoick  v.  Lewis,  1  Day,  250 
[2  Am.  Dec.  73];  and  Haiheway  v.  Notion,  Id.  256,  in  nota  [Id. 
77],  were  for  fidse  representations  respecting  the  qualify  of  the 
land,  and  were  sustained.  It  has^  however,  been  said  that  these 
cases  axe  distinguishable  from  the  present  because  they  contain 
aUqiations  of  combination,  and  the  maVing  use  of  decoys.  But 
there  is  no  intimation  that  such  a  distinction  was  taken,  nor  is 
there  any  principle  to  warrant  it,  for  this  can  relate  only  to  the 
mode  of  practicing  the  fraud,  and  can  make  no  difference  in  the 
natore  of  it.  The  injury  is  precisely  the  same,  whether  the 
fcaod  be  practiced  by  the  single  address  of  one  or  the  combined 
address  of  several.  A  greater  absurdity  can  hardly  be  imagined 
than  to  say  that  a  man  cannot  be  liable  for  an  injury  arising 
from  the  commission  of  a  fraud  by  his  own  personal  skill  and 
conning;  but  if  he  is  obliged  to  call  in  the  aid  of  another,  then 
he  is  UaUe  for  the  same  injury.  The  decisions,  then,  in  this 
state,  can  be  suppcHrted  only  on  the  ground  that  a  misrepresenta- 
tion respecting  the  quality  of  land,  by  which  a  purchaser  is  in- 
duced to  give  for  it  more  than  its  value,  constitutes  an  action- 
able fraud,  though  it  was  in  his  power  to  discover  such  misrep- 
resentation by  inspection. 

To  these  is  opposed  the  later  decision  of  Sherwood  v.  Salmon, 
2  Day,  128,  but  in  this  there  is  no  attempt  to  distinguish  it  from 
the  preceding  cases  on  account  of  fraudulent  combination  or 
decoys.  It  is  decided  on  the  general  principle  that  no  action- 
able fraud  can  be  committed  by  false  affirmations  respecting  the 
quality  of  lands,  because  the  quality  is  open  to  ocular  observa- 
tion. 

It  is  neoesaary  to  examine  the  grounds  of  this  decision.  It  is 
nid:  "  The  law  redresses  only  those  who  use  due  diligence  to 
protect  themselves,  such  diligence  as  prudent  men  ordinarily 
use."  I  apprehend  no  authority  can  be  found  to  warrant  the 
doebrine,  that  a  man  must  use  due  diligence  to  prevent  being 
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defrauded^  otherwise  he  shall  be  entitled  to  no  remedy.  The 
truth  is,  redress  is  most  commonly  wanted  for  injuries  arising 
from  f  rands,  which  might  have  been  preyented  by  due  diligence. 
In  Bex  Y.  WheaUeyy  2  Burr.  1125,  the  true  rule  of  the  common 
law  is  laid  down.  In  such  impositions  and  deceits  where  com- 
mon prudence  may  guard  persons  against  the  suffering  from 
them,  the  offense  is  not  indictable,  but  the  party  ia  left  to  his 
eiyil  remedy  for  the  redress  of  the  injury  that  has  been  done 
him;  but  where  false  weights  and  measures  are  used,  or  false 
tokens  produced,  or  a  conspiracy,  or  such  methods  taken  to 
cheat  and  deceiye,  as  people  cannot,  by  any  ordinary  prudence 
or  care  guard  against,  there  it  is  an  indictable  offense.  If  a 
man  may  sustain  an  action  for  frand,  where  ordinary  prudence 
and  care  could  have  protected  him  against  it,  a  fortiori  he  may 
where  due  diligence  would  have  protected  him. 

Again  it  is  said:  **  The  quality  of  the  land  on  which  its  yalae 
depends,  and  which  is  too  various  for  a  market  standard,  the 
purchaser  can  see  if  he  will  but  look;  and  the  course  that  pru- 
dence has  established,  requires  that  he  should  look;  if  not  with 
his  own  eyes,  by  those  of  an  agent,  or  some  one  in  whom  he 
can  reasonably  place  confidence."  It  is  questionable  whether 
this  remark  is  correct  in  point  of  fact;  for,  though  generally, 
where  the  land  lies  near  the  contracting  parties,  the  purchaser 
looks  to  determine  the  quality;  yet  it  is  well  known,  that  in  the 
United  States  it  has  been  a  very  common  practice  for  prudent 
men  to  purchase  lands  lying  at  a  distance  from  them,  without 
ever  seeing  them,  and  have  trusted  to  general  information,  or 
to  the  representation  of  agents  or  the  settlers  themselves. 
Whether  such  conduct  be  consistent  with  the  course  of  ordinary 
prudence,  cannot  now  be  a  question;  since  it  is  a  clear  position 
that  a  man  may  recover  damages  for  a  fraud,  though  he  did  not 
exercise  ordinary  care  and  caution.  But  the  real  question  is, 
whether  the  quality  of  land  be  not  a  visible  matter,  about  which 
no  fraud  can  be  committed,  and  on  account  of  which  no  action 
-can  be  sustained,  whether  the  purchaser  exercised  ordinary 
prudence  or  not. 

It  is  conceded,  that  where  the  defect  is  visible,  no  false  affir- 
mation respecting  it  will  subject  the  party  to  an  action  for 
fraud.  But  if  any  particular  skill  be  necessary  to  ascertain  the 
defect,  as  in  the  case  of  the  blind  horse;  if  the  seller  make  use 
of  any  artifice  to  conceal  or  disguise  the  defect;  or  if  the  pur* 
ehaser  be  blind  and  the  seller  make  a  false  affirmation  respect* 
ing  a  defect  visible  to  those  who  can  see,  then,  in  such  cases. 
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afnad  can  be  oommitted.  From  these  prindplee,  I  apprehend, 
the  fair  inference  is,  that  the  defect  mast  not  only  be  Tisible, 
hat  the  porchaser  mnst  be  in  a  atnation  to  discern  it,  in  order 
to  avoid  the  oonsequences  of  misrepresentation.  Suppose  the 
property  to  be  at  a  distance,  so  that  the  purchaser  cannot  see 
it  at  the  t'me  of  the  sale,  then  a  false  assertion  respecting  ap- 
parent defects  will  stand  on  the  same  footing  as  in  the  case  of 
the  man  who  wants  skill  to  discern  the  blindness  of  the  horse, 
or  of  the  man  who  is  blind  himself;  for  he  can  no  more  discern 
the  defect  in  one  case  than  in  the  other.  If,  then,  the  defect 
he  apparent  and  the  purchaser  in  a  sitoation  to  discern  it,  by 
ordinary  attention,  it  will  be  presumed  he  has  knowledge  of  it, 
and  no  fraud  can  be  practiced  upon  him;  but  if  he  be  not  in  a 
situation  to  discern  it,  and  relies  on  the  word  of  the  seller,  then 
a  false  affirmation  amounts  to  a  fraud,  for  which  the  party  in- 
jured is  entitled  to  redress.  In  the  case  of  lands,  purchasers 
usually  Tiew  to  ascertain  the  quality,  but  there  is  no  law  to  pro- 
hibit them  from  purchasing  without  such  view;  and  where, 
from  the  remote  situation  of  the  land,  or  any  other  cause,  a 
contract  ia  made  for  the  sale  of  land  without  viewing  it,  there 
18  the  same  reason  that  the  seller  should  be  responsible  for  a 
Uae  affirmation  respecting  its  quality  as  for  any  other  fraud. 

Again,  it  is  said:  ''And  even  should  it  be  necessary  to  pur- 
ehase  land  unseen,  which  can  scarcely  happen  in  a  proyident 
ooazse  of  business,  coTcnants  may  be  inserted  respecting 
quality,  as  well  as  seisin  or  title. "  And  so  niay  such  covenants 
be  inserted  in  all  other  cases;  and  the  consequence  is,  than  no 
action  of  fraud  ought  ever  to  be  sustained,  because  the  parties 
can  proTide  against  it  by  taking  a  warranty.  Again,  it  is  said: 
''Whatever  morality  may  require,  it  is  too  much  for  commerce 
to  require,  that  the  vendor  should  see  for  the  purchaser.  It 
is  enough  for  him,  in  point  of  law,  that  he  does  not  conceal 
the  knowledge  of  secret  defects,  nor  give  a  warranty,  expressed 
or  implied."  This  is  an  explicit  avowal  of  the  doctrine  that  no 
fraud  can  be  committed  in  the  sale  of  land  by  false  assertions 
re^>ectmg  its  quality,  for  which  an  action  will  lie.  For  it  is 
farther  said:  "  Whether  lands  be  five  or  five  hundred  miles  dis- 
tant from  the  purchaser's  residence,  does  not  vary  the  requisi- 
tion of  due  diligence,  though  it  may  the  expense  of  complying 
with  it.  Land  is  not  like  a  ship  at  sea;  it  has  a  known  location 
and  may  be  approached."  This  is  the  promulgation  of  a  new 
doctrine.  It  extends  equally  to  cases  where  the  fraud  is  effected 
by  combination,  or  the  intervention  of  decoys,  or  by  the  sole 
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address  of  the  vendor.  This  contradiois  the  former  decisions 
in  this  state,  for  in  these  cases  there  iras  no  concealment  of 
secret  defects,  but  merely  fake  affirmations  respecting  the 
quality  of  the  land.  This  is  also  repugnant  to  the  case  of 
Lymey  y.  Seiby^  2  Ld.  Baym.  1118;  for  in  that  case  there  was 
no  concealment  of  secret  defects,  but  a  false  affirmation  respect- 
ing the  rent,  by  which  the  purchaser  was  induced  to  give  more 
than  the  value  of  the  houses.  The  case  then  of  Sherwood  t. 
Salmon^  is  a  departure  from  principle  and  precedent,  and  is  not 
of  binding  authority. 

The  next  question  ib  whether  it  is  competent  for  a  court  of 
equity  to  give  relief.  Where  a  court  of  law  can  furnish  adequate 
and  complete  relief,  equity  cannot  interfere;  but  where  this 
cannot  be  done  at  law,  it  is  the  proper  province  of  equity  to  grant 
redress.  The  relief  prayed  for  in  this  case  is,  that  the  contract 
should  be  rescinded,  that  the  petitioner  should  reconvey  the 
land,  and  the  respondent  refund  the  purchase-money.  This 
would  place  the  parties  in  their  former  condition,  and  would  do 
complete  justice,  for  it  woidd  not  be  right  that  the  petitioner 
should  recover  the  purchase-money  and  retain  the  land;  and  it 
would  be  difficult  to  find  a  proper  measure  of  damages,  if  tbe 
land  be  not  reconveyed.  This,  then,  is  a  case  proper  for  the 
peculiar  jurisdiction  of  a  court  of  chancery,  to  set  aside  the 
contract,  and  place  the  jwrties  in  their  former  condition. 

MrrcHELL,  C.  J.,  Beevb,  Teitmbdll,  Bbainabd  and  Baij>wzh, 
JJ.,  concurred. 

Edkonp,  Sxeth  and  Inobbsoll,  JJ.,  having  bemi  of  oounBel^ 
gave  no  opinion. 

Judgment  affirmed. 

In  a  note  to  B^fMol;  V.  LewU^  2ijn.  Dta  77,  ne  have  Jisoiiied  this  sab* 
jeot  at  Uuge  and  lefeneed  to  tius  caw. 


Butler  v.  Buckinqham. 

[6  Day,  493.] 

Sbpabatb  Pbofsbit  or  Fxia  Covkbt.— The  aepante  jMcoperiy  of  a  /eaii 
covert  9M  to  which  equity  oonaidera  her  ai  a  famt  sok,  is  that  |no|wgtj 
alone  which  ia  aettled  to  her  sole  and  aepaiate  nae  by  Bome  will  in  writ- 
ing; with  s  power  expreasly  or  impliedly  given  her  of  managing  it  wiUi- 
out  the  concnrrence  of  her  husband. 

AoREEHENT  FOR  Salb  BY  WiFE. — An  agreement  by  a  feme  covert  with  tha 
assent  of  her  husband,  for  the  sale  of  her  real  estate  ia  void,  and  in 
equity  cannot  be  enforced  against  her. 
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Case  reseTTed  on  a  petition  in  chancery  for  the  performance 
of  the  ohligation  of  a  bond  executed  bj  Juliana  Buckingham 
and  Gideon y  her  husband,  for  a  valuable  consideration  paid  to 
ber,  by  which  she  agreed  to  release  her  right  of  dower  in  cer- 
tain premiaee  belonging  to  j>etitionerB»  but  formerly  the  prop- 
erty of  Juliana's  first  husband,  now  deceased. 

B.  M.  Sherman  and  Staples^  for  the  respondent. 

N.  Smiih  and  Dentaon^  contra^  to  support  their  claim  to  a  per- 
lonnance,  cited:  1  Pow.  Contr.  60,  61,  62,  63,  64;  Bdh&r  t. 
CkStd,  2  Yem.  61;  1  Eq.  Ca.  Ab.  25;  Kyd  on  Awards,  46,  47; 
Downey  y.  Hotchbias,  2  Day,  225;  Boihtodl  v.  Widdringkm,  1 
Yem.  456;  1  Pow.  Oontr.  108, 109,  110, 124. 

JjroxBSOLL,  J.  My  opinion  is,  that  on  the  facts  stated  in  the 
petition,  the  petitioners  are  entitled  to  no  relief.  In  the  dis- 
cussion of  this  case,  by  the  counsel  at  the  bar,  the  power  of  a 
feme  covert  to  bind  her  separate  estate  by  her  contract  during 
the  coverture,  as  is  natural  to  suppose,  underwent  a  very  thor- 
ough investigation.     Indeed,  this  was  the  great  point  in  the 


On  the  part  of  the  petitioner,  it  was  contended  that  a  court 
of  chancery  recognized  such  a  power  in  a  pretiy  extensive 
aense,  and  would  decree  the  execution  of  any  contract  made 
within  it.  On  the  other  hand,  it  was  insisted  that  the  common 
law  knew  no  such  power,  and  that  even  in  Oreat  Britain  a  court 
of  chancery  did  not  give  effect  to  any  contract  of  ufeme  covert 
80  as  to  bind  her  on  her  property,  except  in  certain  peculiar 
cases.  But  that  whatever  the  practice  of  the  court  of  chancery 
in  Chreat  Britain  may  be  on  the  subject,  yet  it  was  said,  that  the 
statute  of  this  state  put  the  matter  beyond  all  dispute,  as  it 
made  every  contract  of  a  feme  covert^  with  respect  to  her  real 
estate,  void,  except  a  deed  executed  by  her  with  her  husband, 
and  acknowledged  before  proper  authority.  That  further,  in  all 
eases  in  Great  Britain,  where  it  had  been  determined  that  she 
eould  contract  as  9,  feme  sole,  such  determination  was  grounded 
on  the  idea  of  her  holding  an  estate  separate  from  her  husband, 
but  that  such  doctrine  was  exploded  by  this  court  in  the  case 
cf  IHJbble  V.  ffuUon,  1  Day,  221. 

It  is  very  clear  to  my  mind  that  the  contract  of  the  respond- 
ent, to  convey  her  right  of  dower,  as  set  forth  in  the  petition, 
was  absolutely  void,  and  that  no  relief  against  a  woman,  in  a 
case  circumstanced  as  this  is,  has  ever  been  given.  True,  it  is 
laid  down  by  elementary  writers,  and  authorities  are  quoted  to 
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jusidfj  the  position,  that  as  to  the  separate  estate  of  a  feme 
covert,  she  is,  by  the  court  of  chanceiy  in  Great  Britain^  eonsid- 
ered  as  9k  feme  eole,  and  that  this  court  will  cany  into  execution 
her  contracts  with  respect  to  such  estate.  To  this  position  I 
subscribe,  but  when  I  do  it,  I  must  explain  the  principle  on 
which  the  court  of  chanceiy  proceeds  in  such  oases,  and  show 
the  kind  of  estate  it  operates  upon,  as  well  as  the  mode  in 
which  relief  is  giyen. 

This  estate  is  not  all  the  real  estate  belonging  to  the  feme 
covert,  nor  is  it  her  right  of  dower  in  the  real  estate  of  her 
husband;  but  is  such  estate  only,  be  it  real  or  personal,  as  is 
settled  on  her  for  her  separate  use,  without  any  control  oyer  it, 
on  the  part  of  her  husband.  As  to  this  kind  of  estate,  the 
court  of  chancery,  to  certain  purposes,  considers  her  as  a  feme 
sole,  and  her  contracts  relatiye  to  it,  if  made  in  a  particular 
manner,  are  binding.  How  far,  and  in  what  cases,  it  will  en- 
force such  contracts,  will  be  best  seen  by  adverting  to  New- 
land's  Treatise  on  Contracts,  in  which  he  takes  up  the  subject 
and  states  the  cases  that  have  been  decided  on  it.  This  part  of 
his  treatise  begins  in  page  23,  and  ends  in  page  81.  He  says^ 
in  page  23:  **If  she,"  a  fane  covert,  '*  enters  into  an  agree* 
ment,  and  sufficiently  indicates  her  intention  to  affect  by  it  her 
separate  estate,  a  court  of  equity  will  apply  it  to  the  satisfao- 
tion  of  such  engagement  in  the  same  manner  as  if  she  had 
been  a  feme  sole."  He  cites  the  case  of  Oriffby  t.  Cocb,  1  Yes. 
517,  and  observes:  *' Where  on  the  marriage  an  estate  was  set- 
tled in  trustees  to  receive  the  rents  for  the  sole  and  separate 
use  of  the  wife,  and  as  she  should  appoint,  whether  sole  or 
covert;  the  wife,  by  deeds  of  appointment,  sells  part  to  the 
plaintiff,  and  the  husband  covenants  that  the  purchase  should 
be  free  from  inciunbrances;  but  the  trustees  were  not  consulted 
therein,  on  a  bill  by  the  purchaser  to  have  the  effect  of  this 
bargain;  per  Ld.  Hardwicke:  The  rule  of  the  court  is,  thai 
where  anything  is  settled  to  the  wife's  separate  use  she  is  con* 
sidered  as  a  feme  eole,  may  appoint  in  what  manner  she  pleases, 
and  unless  the  joining  of  her  trustees  with  her  is  made  neces- 
sary, there  is  no  occasion  for  that.  And  his  lordship  estab- 
lished this  purchase."  He  cites  also  the  case  of  Pybus  v.  SmiOt, 
8  Bro.  C.  C.  840,  in  which  Ld.  Thurlow  says,  "that  if  a  feme 
covert  sees  what  she  is  about,  the  court  allows  her  alienation  of 
her  separate  property."  This  was  a  case  where  the  trusts  of  a 
settlement  subsequent  to  the  marriage,  were,  during  the  life  of 
the  wife,  to  pay  the  rents  of  real  estates  to  such  person  as  she 
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shall  hj  any  deed  appoint  in  defiralt  thereof  in  trust  for  her 
and  her  heirs;  and  tiiere  were  other  trasts  to  pay  the  diyidenda 
of  hank  annnitieB  to  such  persons  as  she  hj  writing  under  her 
hand  should  appoint.  "The  wife,  hy  deed  of  appointment, 
oonyeys  and  assigns  all  her  interest  in  the  real  estate  and  in 
hank  annuities,  to  creditors  of  the  husband,  as  a  eeourity  for 
his  debts."  It  is  stated,  also,  by  Newland,  **  that  it  is  not  nee- 
essaiy,  in  order  to  enable  a  feme  covert  to  charge  her  separate 
property  by  her  agieement,  that  a  power  of  appointment  should 
have  been  reserved  to  her;  for  if  she  takes  an  absolute  un- 
qualified interest  in  her  separate  property,  the  power  of  appoint- 
ing it  as  she  pleases,  is  incidental  to  such  a  property."  For 
this  position  he  cites  a  decision  of  Sir  William  Granfc,  master 
of  the  rolls,  in  the  case  of  Wagstaff  v.  Smithy  9  Yes.  jun.  520; 
and  also  the  case  of  FeUvplaoe  t.  Gorges^  8  Bro.  C.  C.  8;  and  1 
Yes.  jun.  46.  In  a  prior  case,  howeyer,  he  says,  **  that  Ld. 
Bosslyn  considered  the  circumstance  of  there,  being  no  power 
of  appointment  reserved  to  the  wife  as  material;  but  his  lord- 
ship, in  deciding  that  case,  did  not  proceed  on  that  ground 
alone,  but  coupled  with  it  other  circumstances." 

This  case  is  in  5  Yes.  jun.  692,  and  is  as  follows:  "  The  trust 
was  for  the  trustees  to  receive  the  rents  of  the  estates,  and  to  pay 
them,  when  and  as  they  were  received,  unto  the  wife  or  otlier- 
wise,  in  their  discretion,  to  permit  her  to  receive  them,  and  her 
assigns,  during  her  life,  for  her  separate  use.  The  husband 
and  wife,  in  consideration  of  three  hundred  pounds,  granted 
an  annuity  of  forty-five  pounds  to  the  plaintiff,  secured  upon 
the  trust  estates  during  the  lives  of  the  husband  and  wife;  a 
fine  (which  was  unnecessary)  was  levied,  and  the  sum  of  forty 
pounds  for  the  expenses  of  the  transaction,  and  of  ten  pounds 
for  commission,  were  paid  out  of  the  three  hundred  pounds. 
The  trustees  had  apprised  the  plaintiff  that  the  husband  was  a 
moneyed,  man,  and  that  the  fund  was  the  separate  estate  of  the 
wife.  Under  all  these  circumstances,  Ld.  Bosslyn,  in  a  suit 
instituted  by  the  grantee  against  the  trustees,  the  husband  and 
irife,  to  have  the  annuity  paid  out  of  the  rents  of  the  estates, 
dismissed  the  bill  with  costs."  He,  Newland,  goes  on  to  say: 
"If  from  the  mode  in  which  the  separate  property  is  settled  on 
the  wife,  it  can  be  collected,  that  the  wife  was  not  to  have  the 
power  of  disposition,  she  then  will  be  incapable  of  making  an 
effectual  charge  on  her  separate  estate.  Lord  Bosslyn,  in  the 
last  case,  much  doubted,  whether  a  trust  to  pay  to  the  separate 
use  of  a  married  woman  rents  and  profits,  from  time  to  time. 

An.  Dao.  Vol.  V— la 
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oould  be  ooiiflidered  m  a  trust  to  pay  by  antioipation;  hia  loid- 
•hip  diatinguishiiig  that  case  from  Fybus  t.  SmUh^  bjrtlie  cir- 
onmstance  of  the  ^rife  haTing,  in  the  latter  case,  a  power  erf 
appointment.  So,  where  a  provision  in  a  deed  of  sepaxationy 
was  expressed  to  be  for  the  nudntenanoe  and  support  of  the 
wife,  and  the  deed  likewise  contained  a  covenant  bjr  the  trustee 
to  indemnify  the  husband  against  the  wife's  debts,  the  court 
considered  her  as  restricted  from  alienating  his  properly/' 

This  was  determined  in  the  case  of  Eyde  v.  Price,  8  Yes.  ]un« 
487;  and  Eovey  y,  Blaheman,  cited  in  9  Yes.  jun.  624.  **  In  the 
eases  cited,"  as  Newland  observes,  "  when  the  court  gave  effect 
to  an  agreement  of  the  wife,  touching  her  separate  estate,  she 
•had  expressly  appointed  it.''  But  there  are  cases,  also,  on  this 
subject,  as  he  observes,  in  which  it  has  been  decided  that  a  wife 
may,  by  an  instrument,  which  in  the  form  of  it  amounts  only  to 
a  personal  demand,  and  which  does  not  refer  on  the  face  of  it  to 
ber  separate  estate,  be  considered  as  intending  to  dhaige  that 
prc^erty.  Such  oases  are  the  following,  via.,  the  case  of 
Standfard  t.  MarOiaU,  2  Atk.  69,  <'  where  a  father,  by  deed, 
created  a  trust  of  a  real  estate  for  the  benefit  of  his  daaghten, 
the  rents  and  profits  to  be  paid  them,  whether  sole  or  covert, 
for  their  separate  use,  either  to  their  own  or  the  hands  of  any 
person  that  they  should  appoint.  The  daughters  joined 
with  their  husbands  in  bonds  for  money  lent  to  their  husbands; 
the  trustee  refusing  to  pay,  the  creditors  brought  a  bill  to  com- 
pel him  to  pay  the  rents  and  profits  of  the  trust  estate.  Per 
Master  of  the  Bolls:  The  daughters  had  an  absolute  power  over 
the  rents  and  profits,  and  certainly  could  assign  them  bj  moxt* 
gage  or  otherwise;  and  the  court  will  never  encourage  the  lock- 
ing up  of  property,  which  would  be  the  case,  if  the  daughteni 
could  not  create  any  lien  they  thought  proper,  upon  their  in* 
terest  in  the  estate;  and,  therefore,  ordered  the  trustee  to  pay 
the  rents  and  profits  of  the  trust  estate  to  the  creditor."  So  in 
the  case  of  NarUm  v.  TurvOL,  2  P.  Wms.  144.  ''Where  a  feme 
covert  before  her  marriage  with  the  consent  of  her  then  intended 
husband  conveyed  an  estate  to  her  separate  use,  and  after  her 
marriage  she  borrowed  twenty-five  poimds  on  her  bond,  ten 
years  afterwards  she  made  her  will,  appointing  executors. 
On  a  bill  against  them  by  the  obligee  of  the  bond,  the  master 
of  the  rolls  held  that  the  separate  estate  in  their  hands  was 
liable."  The  same  principle  is  adopted  by  Lord  Thurlow,  in 
the  case  of  Hulme  v.  TsnatUy  1  Bro.  C.  C.  16,  which  is  also  cited 
by  Newland.    That  was  a  case,  **  where,  upon  the  marriage,  the 
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estate  of  ihe  wife  was  conyejed  to  tmstees  in  trust  to  receive 
and  to  pay  the  rents  and  profits  to  the  wife  for  her  separate  use, 
and  to  oonvej  the  estate  itself  to  such  uses,  as  she  by  her  will,  or 
bj  deed  or  writing  under  her  hand  and  seal  attested  by  two 
witnosBOS,  should  appoint;  in  default  of  appointment  to  herself 
in  fee.  The  wife  joined  her  husband  in  a  bond  for  money  bor- 
rowed by  him  and  herself.  On  a  bill  by  the  obligee  of  this 
bond  against  the  husband,  wife;  and  her  surviving  trustee  to 
recover  the  sum  secured  out  of  the  wife's  separate  estate.  Lord 
Thurlow  held  that  the  rents  and  profits  of  it  were  applicable  to 
the  payment  of  this  debt."  Newland  goes  on  to  observe  relative 
to  this  case,  that  though  equity  will  apply  the  separate  property 
of  the  wife  to  the  fulfillment  of  her  engagements,  when  she 
manifests  a  sufficient  intention  to  subject  it  to  them,  that  court 
will  make  no  personal  decree  against  her,  and  cites  the  opinion 
of  Iiord  Thurlow  in  this  very  case,  as  expressed  in  page  21  of 
Browne's  Beports,  as  an  authority.  The  words  of  Lord  Thurlow 
are,  "  I  believe  there  is  no  instance  of  a  personal  decree  against 
a  feme  ccveri  for  payment  of  any  sum  whatever.  Though  her 
separate  personal  property  is  liable,  yet  the  decree  is  to  fetch 
forth  her  separate  estate  and  make  it  liable  to  her  engagements." 
ISius,  it  appears  by  these  decisions,  and  I  believe  they  are  the 
only  decisions  of  any  oonsequence  on  the  subject,  that  the 
separate  property  of  a  feme  covert^  over  which  a  court  of  chan- 
ceiy  holds  jurisdiction,  and  subjects  to  her  contract,  is  that 
property  alone  which  is  settled  to  her  sole  and  separate  use,  by 
some  vrill,  writing  or  deed  of  settlement,  with  a  power  expressly 
or  impliedly  given  her  of  managing  it  without  the  concurrence  of 
her  husband.  No  case  went  on  the  ground  that  a  feme  covert 
had  a  general  power  to  make  any  valid  contract  with  respect  to 
bar  real  estate,  or  to  make  any  transfer  of  the  same  in  any  way 
or  manner  she  pleased,  provided  she  had  the  consent  of  her  hus- 
band to  such  contract  or  transfer.  Cases  there  are  indeed,  and 
which  were  cited  in  the  argument  of  this  case,  where  a  court  of 
ehanoeiy  has  obliged  a  husband  specifically  to  fulfill  his  cov- 
enant, or  to  procure  it  to  be  fulfilled  whenever  he  has  coven- 
anted that  his  wife  shall  levy  a  fine,  or  make  other  sufficient 
conveyance  of  such  real  estate  which  she  holds  in  her  own,  or 
sneh  right  as  she  has  in  the  real  estate  of  her  husband.  What 
these  oases  are,  and  on  what  grounds  decided,  may  be  seen  in 
Newland,  from  page  103  to  page  108,  inclusive.  The  first  case 
he  mentions  is  the  case  of  Oriffin  v.  Taylor,  determined  in  the 
reign  of  CTharles  L,  "  wherein  the  court  ordered  a  man  to  pro- 
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cure  hie  wife  to  levy  a  fine  of  mortgafifed  lands/'  So  also  in  the 
case  of  Berry  y.  Wade^  Finch,  180,  **  where  the  plaintiff  being 
about  to  build  Bome  housee  near  the  ground  of  the  defendant, 
proposed  that  the  defendant  should  have  so  much  of  his,  the 
plaintiff's  ground,  for  an  allej,  if  he,  the  defendant,  would  set 
out  so  much  of  his  own  ground  in  lieu  thereof,  for  the  plaintiff 
to  build  on,  this  being  agreed  on  between  them;  the  plaintiff 
accordiugly  built  on  the  ground  so  laid  out.  Afterward,  the 
defendant  ref  udng  to  confirm  the  agreement,  and  bringing  an 
ejectment,  the  matter  was  referred  to  arbitrators,  who  awarded 
a  conveyance  of  the  ground  to  the  plaintiff.  On  a  bill  brought 
by  him  to  have  this  arrangement  and  award  performed,  the 
defendant,  as  to  the  award,  pleaded  that  he  and  his  wife  were 
jointly  seised  of  the  piece  of  ground  in  question,  and  that  she 
was  no  party  to  the  submission.  But  the  court  decreed  the  de- 
fendant to  convey  the  said  piece  of  ground  to  the  plaintiff,  ac- 
cording to  the  agreement,  and  the  master  to  setUe  it."  He 
mentions  another  case  also,  wherein  ''it  was  decreed  by  Lord 
Oowper,  that  the  defendant  should  procure  his  wife  to  join  with 
him  in  a  fine  to  the  plaintiff,  according  to  his  covenant,  since 
he  has  taken  upon  himself  to  do  it,  and  the  plaintiff  has  paid 
the  full  value  of  the  estate.''  Newland  observes  that  the  reason 
which  is  to  be  the  principle  of  these  cases,  is  because  it  is  to  be 
presumed  that  the  husband  when  he  enters  into  such  a  cove- 
nant, has  first  gained  his  wife's  consent  to  do  the  act^  and  dtea 
8  P.  Wms.  188,  in  the  note  as  an  authority.  He  goes  on  to  aay, 
however,  that  in  a  subsequent  case,  viz.,  that  of  Ouiram  t. 
Sounds  4  Yin.  Ab.,  in  a  marginal  note,  "  Lord  Cowi>er  refused 
to  decree  the  specific  performance  of  such  a  covenant."  Li 
giving  his  opinion,  he  says:  "  It  is  a  tender  point  to  compel  the 
husband  by  a  decree,  to  procure  his  wife  to  levy  a  fine,  tiiongli 
there  have  been  some  precedents  in  this  court  for  it,  and  it  is  e 
great  breach  upon  the  wisdom  of  the  law,  which  secures  hla 
wife's  land  from  being  aliened  by  the  husband,  without  her  free 
and  voluntazy  consent,  to  lay  a  necessity  upon  the  wife  to  part 
with  her  lands,  or  otherwise  to  be  the  cause  of  her  husband's 
lying  in  prison  all  his  days.  And  his  lordship  did  not  think  it 
proper  in  this  case  to  decree  a  specific  performance." 

In  opposition  to  this  decision  he  states  that  "  Sir  Joseph 
Jekyll,  in  the  case  of  Hall  v.  Hardy ^  8  P.  Wms.  186,  seems  to 
consider  it  as  a  very  common  proceeding  in  equity  to  decree  the 
husband  to  perform  such  a  covenant."  He  said,  ^that  there 
had  been  a  hundred  precedents  where  if  the  husband,  for  a  val* 
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nable  consideration,  ooyenanted  that  the  wife  should  join  with 
him  in  a  fine,  the  court  had  decreed  the  husband  to  do  it,  for 
that  he  had  undertaken  it  and  must  lie  bj  it,  if  he  did  not 
perform  it."  To  which,  as  he  observed,  two  late  cases  may  be 
added,  viz.,  the  ease  of  WUhera  t.  Pinchard,  cited  in  7  Yes.  jun. 
475,  and  that  of  Stephenson  t.  Morris,  7  Id.  474,  where  a  speoifio 
peifoxmance  was  decreed  on  such  a  covenant  of  the  husband  as 
is  above  stated.  * '  But,"  he  says, '  *  notwithstanding  these  cases, 
the  point  which  was  the  subject  of  them  must  still  be  considered 
veiy  doubtfuL"  He  says  further,  ''from  the  judgment  likewise 
of  Lord  Eldon  in  the  case  of  Emery  v.  Wase,  6  Yes.  jun.  846,  it 
plainly  appears  that  his  lordship,  notwithstanding  the  former 
decisions  on  the  subject,  did  not  consider  the  point  ik  hether  equity 
would  decree  the  performance  of  s^ch  a  covenant  to  be  settled; 
on  the  contrary,  his  lordship  said  he  should  pause  before  he 
should  follow  the  last  two  authorities." 

Thus  I  have  endeavored  to  bring  together  all  the  cases  which 
have  been  cited  as  bearing  on  the  point  now  under  considera* 
tion.  The  first  class  of  cases,  as  has  been  observed,  comprises 
those  cases  where  a  court  of  chancery  has  so  far  validated  the 
eontmct  of  a  feme  covert  as  to  lay  hold  of  the  property  settled 
to  her  separate  use  for  the  purpose  of  applying  it  in  fulfillment 
of  such  contract.  The  other  class  is,  where  the  husband  has 
covenanted  that  his  wife  should  make  a  valid  conveyance  of  her 
land;  and  true  it  is  that  a  court  of  chancery  has  in  many  in* 
stances  deoieed  that  the  husband  shall  procure  the  conveyance 
to  be  made.  It  will  be  remembered,  however,  that  it  is  by  no 
means  a  settled  point  that  the  husband  will  be  obliged  to  pro- 
cure his  covenant  to  be  specifically  performed  in  the  manner  as 
above  stated.  But  to  make  the  most  of  the  decision,  in  the  last 
class  of  cases  they  are  no  more  than  obliging  a  man  to  do  what 
he  has  covenanted  to  do.  They  are  no  more  than  saying,  if  a 
man  should  covenant  that  his  neighbor  should  make  a  convey- 
ance of  a  particular  piece  of  estate,  that  the  covenantor  should 
see  to  it  that  his  covenant  was  specifically  performed.  To  en- 
force such  a  covenant  specifically,  I  agree,  would  be  extremely 
hard,  but  if  a  man  will  be  so  foolish  as  to  make  such  a  covenant, 
how  is  he  to  avoid  it? 

But  none  of  the  principles  adopted  in  the  cases  above*men« 
tioned  will  apply  to  the  present  case.  Not  one  authoriiy  from 
the  Tg«g1i«h  books  has  been  produced,  and  I  presume  none  can 
be  produced  where  a  court  of  chancery  has-enforced  the  con- 
tract of  Skfeme  covert  against  her  in  a  case  circumstanced  as 
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this  is,  and  in  the  manner  prayed  for  in  the  petitLon.  It  strikes 
me  that  the  whole  system  of  the  common  law  of  England  is  op* 
posed  to  the  doctrine  contended  for  by  the  petitionera  It  is  a 
fundamental  principle  of  that  law,  that  the  contract  of  a  feme 
covert  is  absolutely  void,  except  in  the  instance  of  conyeying 
her  estate  by  fine  duly  acknowledged,  or  by  some  matter  of 
record.  In  such  case,  also,  she  is  privately  examined  in  order 
to  ascertain  whether  snch  conveyance  be  voluntaiy  on  her 
part,  and  whether,  in  making  it,  she  be  uninfluenced  and  un- 
controlled by  her  husband.  How  absurd,  then,  would  it  be  to 
enforce  such  a  contract  to  convey  made  without  any  such  ex- 
amination. This  would  be  saying  that  a  ftme  eaveri  cannot 
directly  convey  her  estate,  unless  her  free  consent  be  obtained 
by  a  private  examination,  ai^d  yet  she  can  contract  to  convey 
without  such  examination,  and  such  contract  shall  be  carried 
into  execution.  By  this  mode  the  law  with  respect  to  a  /ems 
covert  and  her  real  estate  will  be  completely  done  away. 

But  as  has  been  observed,  the  court  of  chancery  in  Great 
Britain  never  have  proceeded  on  such  absurd  grounds.  The 
old  common  law  rule  with  respect  to  her  contracts  remainB 
entire.  The  chancery  courts  mean  not  to  trespass  on  this  rule. 
But  when  it  became  the  fashion  to  settle  estates  to  the  separate 
and  sole  use  of  the  feme  covert^  chanceiy  considesed  these 
estates  as  belonging  to  her  solely,  without  any  right  therein  or 
control  thereof  on  the  part  of  the  husband.  As  to  such  estates 
she  was  considered  as  a  feme  sole,  and  her  contracts  with  re- 
spect to  them  as  binding.  As  to  all  other  estates  not  settled  to 
her  separate  use,  no  contract  of  hers  has  been  held  as  binding 
on  them.  The  covenant  of  the  husband  that  she  should  con- 
vey, has  been  held,  in  some  instances,  as  binding  on  him  to 
procure  a  conveyance;  but  this^  by  the  bye,  is  by  no  means  a 
settled  principle. 

These  observations  are  peculiarly  applicable  to  the  oontracta 
of  afemeoovert  in  this  state.  Our  statute  says  in  so  many 
words  that  her  estate  *'  shall  not  be  alienable  by  her  husband's 
deed,  without  her  consent,  testified  by  her  hand  and  seal  to 
such  deed,  and  acknowledgment  of  the  same,  before  an  assist- 
ant or  justice  of  the  peace;  and  that  all  sales  or  alienations  of 
such  estate,  whether  absolute  or  conditional,  without  such  con- 
sent, witnessed  and  acknowledged  as  aforesaid,  are  hereby 
declared  and  made  to  be,  ipsofado,  void."  All  sales  void;  and 
yet  all  contracts  for  sales  goodl  What  an  absurdity  this  I  No, 
this  cannot  be.    If  the  sale  of  the  estate,  unless  vrith  the  cir* 
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oamfitances  aboTe*mentdoned,  be  void,  every  contract  to  sell  at 
afatore  day,  muet  be  equally  Yoid;  and  if  so,  it  forms  no  con- 
sideration on  the  ground  of  which  to  reooyer  damages,  for  the 
non-fulfillment  of  it.  If  bo,  it  cannot  be  specificaUy  carried 
into  execution;  for  there  is  nothing  to  be  carried  into  execu- 
tion. It  is  a  mere  nullity;  and,  therefore,  cannot  be  executed. 
As  to  her  holding  a  separate  estate,  according  to  the  chancery 
ideas  in  Gbeai  Britain,  that  doctrine  was  considered  and  ex- 
ploded by  the  supreme  court  of  errors  in  the  case  of  Dibble  y. 
HuUon,  1  Day,  235. 

I,  therefore,  am  very  clear  that  the  petition  in  the  present 
case  states  no  facts  whereon  a  court  of  chancery  can  give  relief. 

The  other  judges  severally  concurred. 

Petition  insufficient. 


In  WoinmB  v.  CfhaOcer,  7  Conn.  228;  decided  1828;  Hooner,  C.  J.,  referred 
to  tbie  caee,  eayini^  the  principle  established  was,  that  an  agreement  by  a  mar- 
nsd  woBUtt,  with  the  assent  of  her  hoaband,  for  the  sale  of  real  estate,  and  on 
lahsiilii  coDsuieation,  is  void  in  law,  and  that  courts  of  equity  will  never 
wioioe  SQch  Aoontact  against  her.  The  principal  case,  on  the  same  poiat,  is 
approTsd  in  Annan  v.  MernUf  13  Conn.  487.  In  Dickinson  v.  Olenny,  27 
Conn.  113^  decided  1858,  the  doctrine  of  the  case  was  again  approved,  and 
the  fact  stated  that  the  decision  has  been  approved  in  other  states.  In  Don- 
•Mn*s  appeal,  41  Conn.  566,  decided  1874»  reference  was  made  to  the  case^ 
Aomiag  fhafc  so  far  as  personal  property  is  concerned,  a  change  is  made  by 
skatote  in  Connecticat^  which  gives  the  property  to  the  husband  in  trust  for 
the  wife,  and  that^  therefore,  it  is  not  her  separate  property  which  can  be 
aifeoted  by  her  contracts.  In  a  late  case,  decided  in  1878»  in  the  United 
Stsihes  district  court  in  Connecticat^  by  Shipman,  J.,  WilUams  v.  King,  4S 
Coaa.  660,  the  principal  case  wm  considered.  Here  it  was  deGided  that  the 
sepaiate  estate  of  a  manned  woman  will  in  equity  be  held  liable  for  all  the 
ddrts  which  she  expressly  or  by  implication  charges  thereon.  It  will  thus 
be  charged  by  implication  with  the  payment  of  debts  contracted  for  the  ben- 
iftt  of  the  estate,  or  for  her  own  personal  benefit^  and  upon  her  personal 
snUlL  The  principal  caas  was  citsd  to  show  what  is  to  be  consideffed  as  the 
ispamte  pwpetty  of  the  wife,  and  reference  was  made  to  the  modificatioa 
aow  made  by  statnte,  as  mentioned  above. 

The  gonenl  subject  of  a  manned  woman's  liability  on  her  contracts,  so  lar 
is  her  aepanta  property  is  oonoemedt  is  hereafter  JlssusssJ  in  n  note  te 
Wming  r.  Bmitk,  poaL 
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[6  Jcmmov,  89.] 
AxnraATOBB  Must  All  Jonr.— A  poiol  sabmiaiioii  beiBg  made  to  fiw  par* 


■ODfly  it  is  necwBiry  that  all  of  them  ahould  join  in  the  award;  for 

an  aathority  is  confided  to  several  persons  for  a  private  purpose,  all 

join  in  the  act,  though  it  is  otherwise  in  matters  of  pnblio  concern. 

Absdmpsit  on  a  promissoiy  note  made  by  the  defendant,  paj- 
able  to  the  plaintiff  on  demand.  It  appeared  Uiat  the  note  had 
been  given  in  pursuance  of  an  award  of  four  of  five  arbitiaton 
to  whom  matters  in  dispute  between  the  parties  had  been  aab- 
mitted.  The  submission  was  by  parol,  and  nothing  was  said  as 
to  whether  all  the  arbitrators  were  to  agree  in  the  award,  or 
whether  it  was  to  be  made  by  a  majority.  Notes  of  the  same 
date  and  amount  were  drawn  by  each  party  in  fayor  of  the 
other,  and  deposited  with  the  arbitrators,  who  were  to  indorse 
upon  one  or  the  other  of  the  notes  as  they  should  award  or  find 
for  the  whole  sum.  The  arbitrators  all  met  and  heard  the  alle- 
gations and  proofs,  but  four  only  agreed;  the  fifth  dissented, 
and  both  notes  were  delivered  to  the  plaintiff  by  the  four, 
against  the  consent  and  contrary  to  the  opinion  of  the  other 
arbitrator.  The  defendant,  upon  this  evidence,  contended  that 
the  action  could  not  be  maintained,  as  all  the  arbitrators  should 
have  joined  in  the  award.  The  judge  being  of  a  different  opin- 
ion, the  jury  found  for  the  plaintiff;  whereupon  this  motion  for 
a  new  trial  was  made. 

Shepherd^  for  the  defendant,  contended  that  the  authorilj 
was  to  the  five  arbitrators,  not  to  a  majority;  and  that  that  au- 
thority ought  to  have  been  strictly  x^ursued:  Cro.  Jao.  400; 
Moore,  849. 
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Crary^  contra,  urged  ihat  the  submiasion  being  by  parol, 
ahoald  not  be  oonstraed  as  strictly  as  where  it  is  in  writing; 
ihat  in  matters  of  public  concern,  an  award  by  a  majority  of 
arbitratorB,  binds  the  rest:  Orindtey  y.  Barker,  1  B.  &  P.  229, 
and  it  is  to  be  presumed  that  such  was  the  understanding  of  the 
parties  in  the  present  case. 

By  Court,  Thompson,  J.   A  controversy  between  these  parties 
was  submitted  to  five  arbitrators.    The  submission  did  not  pro- 
vide that  a  less  number  than  the  whole  might  make  an  award. 
All  the  arbitrators  met  and  heard  the  proofs  and  allegations  of 
the  parties,  but  four  only  agreed  on  the  award  made;  and 
whether  this  award  be  binding,  is  the  question  now  before  the 
oonrt.    No  case  has  been  cited  by  the  counsel,  where  this  ques* 
tion  has  been  directly  decided.    I  am,  however,  satisfied,  that 
BB  a  submission  to  arbitrators  is  a  delegation  of  power  for  a 
mere  private  purpose,  it  is  necessazy  that  all  the  arbitrators 
should  concur  in  the  award,  unless  it  is  otherwise  provided  by 
the  parties.    Li  matters  of  public  concern,  a  different  rule 
ponmn  to  prevuil;  there  the  voice  of  the  majority  shall  govern. 
In  the  case  of  Orindley  v.  Barker,  1  Bos.  &  P.  236,  Eyre,  0.  J., 
flays:  *'  It  is  now  pretiy  well  established  that  where  a  number 
of  persons  are  intrusted  with  power,  not  of  mere  private  con- 
fidence, but  in  some  respects  of  a  general  nature,  and  all  of 
them  are    regularly  assembled,  the    majoriiy  will    conclude 
the  minority,  and  their  act  will  be  the  act  of  the  whole.''    The 
flame  principle  was  recognized  by  the  court  of  K.  B.,  in  the 
case  of  The  King  v.  Beeston,  3  T.  B.  692,  which  arose  under  the 
statute  9  Oeo.  I.,  which  enables  the  church-wardens  and  over- 
fleers  to  contract  for  the  providing  for  the  poor.    It  was  held 
that  it  was  not  necessary  that  all  the  church-wardens  and  over- 
Beers  should  concur,  as  the  contract  of  the  majority  of  them 
would  bind  the  rest.    Lord  Kenyon,  however,  observes,  that 
this  was  very  different  from  the  case  of  trustees  in  settlements, 
who  are  generally  chosen  by  the  different  branches  of  the  fam- 
ily, in  which  case  it  is  necessary  that  they  should  all  concur  in 
«very  act,  in  order  that  each  may  protect  the  interest  he  was 
Appointed  to  guard.    These  cases,  I  think,  warrant  the  conclu- 
sion that  where  the  trust  or  authority  delegated  is  for  mere 
private  purposes,  the  concurrence  of  all  interested  with  the 
power,  is  necessary  to  its  due  execution. 

In  the  case  of  Berry  v.  Penning,  Cro.  Jac.  100,  the  submission 
was  to  the  arbitrament  and  order  of  four  persons,  etc.,  so  as  the 
award  be  made  and  delivered  in  writing  under  the  bands  and 
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seals  of  the  four,  or  any  three  of  them.  The  award  was  made 
by  three  onlj,  and  it  was  contended  that  it  was  void,  beoanse 
the  arbitratiye  authority  was  given  to  them,  all  four,  and  not  to 
the  three,  that  the  words,  so  as  the  award  be  made  by  them  or 
any  three  of  them,  did  not  alter  the  authority.  And  to  this 
opinion  the  court  were,  at  first,  inclined;  but  after  sereral 
arguments  they  decided  that  the  award  was  good.  They  con- 
sidered that  although  the  words,  at  the  first,  are  to  the  four 
jointly,  yet,  by  the  subsequent  provision,  the  authority  is  dis- 
joined, so  as  to  make  the  submission  to  the  four,  or  any  three 
of  them,  no  doubt  can  be  entertained,  that  had  it  not  been  for 
the  subsequent  provision  which  was  deemed  explanatory  of  the 
intention  of  the  parties,  the  award  by  three  would  have  beea 
held  void.  The  same  doctrine  was  established  in  the  case  of 
SaUowB  V.  Oirling,  Cro.  Jac.  278,  which  was  very  analogous  to 
the  one  last  cited.  And  even  there  Fleming,  0.  J.,  doubted, 
and  rather  inclined  to  the  opinion,  that  all  four  ought  to  make 
the  award.  In  Barnes's  notes,  p.  57,  WiUes,  216^  it  is  laid 
down,  that  unless  it  be  expressly  provided  in  the  submission^ 
that  a  less  number  than  all  the  arUtratora  named,  may  make 
the  award,  the  concurrence  of  all  is  necessary;  and  where  sudi 
a  proviso  is  made,  all  must  be  present,  unless  those  who  do  not 
attend  had  proper  and  sufficient  notice,  and  are  willfully  absent. 
We  are  accordingly  of  the  opinion,  that  the  motion  for  a  new 
trial  ought  to  be  granted* 
New  trial  granted. 

See  Mcore  v.  Bvring,  I  Am.  Deo.  105^  and  note  iliMVio;  and  Biki  v.  Av» 
4IcL7a8. 


SmTH  V.  Stewart. 

t6  JoKMcnr,  46.J 

LuBiUTT  ov  OoouPAirr  or  Land. — ^A  oontnot  being  made  lor  a  pureiuwe  of 
land,  tinder  which  the  purchaser  entered  into  pnanwiinn,  bat  rafoaed  to 
complete  the  purchase,  the  vendor  cannot  maintain  an  action  of  oammp- 
tU  against  the  purchaser  for  use  and  occupation,  bat  must  raaort  to  an 
action  of  trespass  and  ejectment  to  recoyer  the  mesne  profits. 

Aonoir  for  the  use  and  occupation  of  land.  At  the  trial,  one 
Hitchcock  testified  that  he  was  the  agent  of  Joseph  Smidi,  the 
owner  of  the  land  and  the  father  of  the  plaintiff;  that  about 
fourteen  years  prior,  defendant  applied  to  witoess  for  the  pur- 
chase of  the  land,  and  was  informed  that  witness  would  se!! 
the  land  if  he  could  get  a  power  of  attorney  from  plaintiff,  the 
elder  Smith  being  deceased;  that,  with  witness'  consent.  defeu<l- 
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ant  took  possesaion  of  the  land,  in  whioli  he  has  oontinaed 
eTer  since;  that  haring  obtained  a  power  of  attorney  from  the 
plaintiff,  witness  offered  to  execute  a  deed  to  defendant,  who» 
from  time  to  time,  promised  to  pay  therefor,  until  1808,  when 
be  refused.  The  chief  justice,  before  whom  the  cause  was 
tried,  asked  plaintiff's  counsel  whether  they  could  show  any 
other  agreement  between  the  parties  other  than  that  for  the 
porchase  of  the  land,  and  being  answered  in  the  negative  he 
noDsnited  the  plaintiff. 
A  motion  was  made  to  set  aside  the  nonsuit. 

WetUm,  in  trapport  of  the  motion,  contended  that  the  statute^ 
11  Sees.,  c.  d6,  was  passed  Hot  only  to  protect  landlords,  but 
also  to  giTe  a  recoTcry  for  the  use  and  occupation  of  land:  2 
Wils.  314;  that  where?eir  a  tenant  uses  and  enjoys  premises  by 
permisBJon  of  the  owner,  he  is  liable  to  an  action  of  quantum 
meruU:  2  Com.  Oontr.  510,  611;  that  where  a  party  enters  and 
enjoys  under  an  agreement  by  deed  to  demise,  but  not  amount- 
ing toa  lease,  auumpmi  is  mantainable:  EUioU  t.  Bogen^^L'Esp. 
S9;  Bmm  t.  2bm/tn,  Peake's  N.  P.  192. 

Fooi  and  Bussd,  cotUra.  The  law  does  not  raise  an  implied 
promise  where  there  is  an  express  agreement.  The  statute  con* 
templates  the  relation  of  landlord  and  tenant  only. 

By  CouBT.  At  conunon  law,  no  action  of  assumpsit  for  rent 
would  lie,  except  upon  an  express  promise,  made  at  the  time  of 
the  demise:  Johnson  t.  May,  8  Ley.  150;  Bull.  N.  P.  188.  The 
present  action  is  given  by  the  statute  of  11  Oeo.  II.,  c.  19,  sec. 
14,  which  we  have  adopted:  Laws,  yoL  1, 146.  But  this  stat* 
ute,  from  the  terms  of  it,  seems  to  apply  only  to  the  case  of  a 
demise,  and  where  there  exists  the  relation  of  landlord  and  ten- 
ant, founded  on  some  agreement  creating  that  relation.  So  are 
the  precedents:  2  H.  Bl.  819.  Here  the  defendant  did  not 
enter  under  such  a  relation,  but  under  a  contract  for  a  deed. 
He  therefore  entered  under  a  color  of  title,  which  might  have 
been  enforced  in  equity.  He  finally  refused  to  perform  the  con- 
tract and  changed  himself  into  a  trespasser,  and  the  better 
opinion  is,  notwithstanding  the  case  of  Heam  y.  Ibmlin, 
Peake'a  N.  P.  192,  that  he  never  was  strictly  a  tenant  and 
never  entitled  to  notice  to  quit,  nor  liable  to  distress  or  to  an 
action  of  asswmpsU  for  rent.  He  is  liable  in  another  way  to  be 
turned  out  as  a  trespasser,  and  is  responsible  in  that  character 
for  the  mesne  profits.  The  motion  to  set  aside  the  nonsuit  is 
therefore  denied. 

Judgment  of  nonsuit. 
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Jackson  v.  Blanshan. 

[6  Jonraoi^  M.] 

Commvanov  of  "or  "  in  Wnx.— A  testator  doTued  "all  hit  estate  real  and 
personal  to  his  six  children,  by  name,  to  be  equally  divided  amoog  them, 
share  and  share  alike,  bnt  if  any  one  of  them  shonld  die  before  aniving 
at  full  age,  or  without  lawful  issue,  that  then  his,  her,  or  their  part  shonld 
derolve  upon  and  be  equally  divided  among  the  surviving  children,  and 
their  heirs  and  assigns  for  ever."  All  the  children  survived  the  testator; 
four  of  them  afterwards  died,  leaving  issue,  and  the  fifth,  after  arriving  at 
full  age,  died  intestate,  and  without  lawful  issue,  having  previously  oon- 
veyed  his  share  of  the  estate.  It  was  held  that  the  word  "or"  waa  to 
be  construed  as  "and,"  so  that  the  devise  over  did  not  take  eflfoot^  and 
the  surviving  child  was  not  entitled  to  the  share  of  the  one  dying  without 
lawful  issue. 

Ejbotment.  The  lessors  of  the  plaintiff  claimed  under  the 
vrill  of  Matihjs  Blanshan,  by  which  the  testator  gave  and  be- 
queathed to  his  six  children  by  name  all  his  estate  real  and 
personal,  share  and  share  alike,  "  but  if  any  one  or  more  of  my 
above  named  children  should  die  before  they  arrive  to  full  age, 
or  without  lawful  issue,  that  then  his,  her,  or  their  part  or  share 
of  my  estate  shall  devolve  upon  and  be  equally  divided  among 
the  rest  of  my  surviving  children,  and  to  their  heirs  and  assigns 
for  ever."  The  six  children  arrived  at  full  age  during  the  life 
of  their  father,  and  shortly  after  his  death  made  a  division  of 
the  property,  each  taking  one  sixth.  Four  died  at  full  age,  leav- 
ing issue  still  alive.  Brachie,  the  wife  of  Burhans,  one  of  the 
lessors  of  the  plaintiff,  is  the  only  surviving  child,  Matthew 
having  died  intestate,  at  full  age  without  lawful  issue.  Matthew 
had,  previous  to  his  death,  mortgaged  his  part  of  the  premises 
to  the  loan  officers  of  Ulster  county,  who  foreclosed  the  same 
and  under  whom  defendants  claimed.  A  verdict  was  taken  for 
the  plaintiff  by  consent,  subject  to  the  opinion  of  the  court 
upon  the  question,  What  interest,  if  any,  have  the  lessors  in  the 
premises  devised  to  Matthew  by  the  will. 

L.  Elmendorf  and  Hawkins,  for  the  plaintiff  cited :  3  Johns. 
292  [3  Am.  Dec.  485];  7  T.  R.  695;  3  Id.  143;  Cro.  Jac.  590;  6  T. 
R.  30;  2  P.  Wms.  347;  1  Atk.  457;  4  T.  R.  300;  1  P.  Wms.  434; 
2  Vern.  388. 

Sudam,  contra,  cited:  Plowd.  289;  Moore,  422;  Pol.  645;  3 
Atk.  193;  1  P.  Wms.  434;  6  T.  R.  30;  2  Yes.  249;  5  Bos.  &  P.  38; 
9  East,  366. 

By  Court,  Kent,  C.  J.  This  case  was  formerly  before  the 
court  upon  a  question  of  evidence,  as  well  as  upon  the  construe- 
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tion  of  the  will:  8  Johns.  Bep.  292  [3  Am.  Dec.  485].  The 
eourt  ihen  directed  a  nonsuit,  on  the  groand  that- the  will  had 
been  admitted  in  evidence  withont  due  proof;  and  they  also  ex- 
amined into  the  construction  which  the  will  ought  to  receive. 
This  was  not  indeed  requisite,  considering  the  course  which  the 
eaufle  then  took;  and  the  question  did  not,  perhaps,  receive  all 
the  invecitigation  which  would  have  been  given  to  it,  had  it  been 
more  carefully  argued,  or  been  made  a  turning  point  in  the 
cause.  The  question  on  the  construction  of  the  will  is  again, 
and  singly,  presented  to  the  consideration  of  the  court.  The 
opinion  before  given  was  confined  to  the  effect  of  the  devise 
over,  as  an  executory  devise,  assuming  that  the  contingency,  on 
which  it  depended,  had  happened.  Our  attention  was  not  be- 
fore directed  to  the  question  on  the  contingency  itself,  as  the 
point  was  never  distinctly  raised  upon  the  argument,  nor  the 
authorities  cited.  We  have  now  been  enabled  to  take  a  more 
full  and  entire  view  of  the  subject,  and  we  are  satisfied  that 
what  was  before  inadvertently  assumed,  viz.,  that  the  con- 
tingency creating  the  executoiy  devise  had  happened,  was  not 
wananted.  This  is  the  literal  and  grammatical,  but  not  the 
eaiablished  construction  of  the  like  words  in  a  will;  and  though 
the  very  point  has  long  been  a  vexaia  quoestio  in  the  English 
oonrts,  it  has  at  length  been  definitively  settled  by  the  highest 
anthority  in  Westminister  hall. 

The  question  is  on  the  construction  of  these  words:  "  But  if 
any  one  or  more  of  my  above-named  children  should  die  before 
they  anive  to  full  age,  or  without  lawful  issue,  that  then  his, 
her,  or  their  part  or  share  of  my  estate,  shall  devolve  upon  and 
be  equally  divided  among  the  rest  of  my  surviving  children.'* 
Matthew,  one  of  the  sons,  died  without  lawful  issue  after  he 
was  of  full  age,  and  after  he  had  parted  with  the  estate  by  a 
title,  under  which  the  defendants  now  hold,  leaving  Brachie, 
one  of  the  lessors,  as  the  only  surviving  child  of  the  testator. 
It  is  settled  that  the  devise  to  Uatthew  became  absolute  as  soon 
as  he  arrived  at  the  age  of  twenty-one,  though  he  had  no 
lawful  issue,  and  that  the  devise  over  did  not  take  effect. 

The  history  of  the  long-continued  litigation  on  the  construc- 
tion of  the  above  words  in  a  will  shows  the  difficulty  of  giving 
any  exposition  which  shall  be  equally  sound  and  acceptable. 
The  earliest  case  is  that  of  SimUe  ▼.  Oerrard,  in  87  and  88  Eliz.; 
Moore,  422;  Cro.  Eliz.  525,  which  arose  in  the  0.  B.  upon 
a  special  verdict.  The  devise  was  to  the  son  and  his  heirs; 
but  if  he  died  without  issue,  or  within  the  age  of  twenty-one 
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yearsy  then  to  the  other  sons.    The  devisee  died  ander  age. 
leaving  issue,  and  after  solemn  argument  it  was  held  that  the 
issue  took  the  land,  and  not  the  remainder-man;  and  the  word 
'''or"  was  construed  to  be  a  copulatiye,  and  to  mean  "  and." 
The  next  case  was  that  of  Price  ▼.  Hunt,  86  Oar.  II,  in  the 
exchequer;  Pol.,  645.    The  devise  there  was  to  the  son,  in 
fee,  with  a  remainder  over,  depending  on  the  same  eontin- 
genoj  of  his  dying  before  the  age  of  twenty-one  years,  or  with- 
out lawful  issue.    The  son  arrived  to  full  age,  but  died  without 
issue.     The  remainder-man  claimed  the  estate  and  brought  an 
ejectment  against  the  heir  at  law  of  the  son.    Lord  0.  J.  Pol- 
lexfen  has  preserved  a  veiy  able  aigument  in  favor  of  the 
defendant,  and  which  he  delivered  himself,  and  the  judgment 
was  given  for  the  defendant.    It  was  admitted  that  the  word 
**  or,"  if  taken  in  its  proper  grammatical  sense,  as  a  disjunctive, 
might  support  the  plaintiffs  title;  but  it  was  contended  for,  aa 
an  established  rule,  and  in  this  lies  the  strength  of  the  argu- 
ment, that  the  words  *'or"  and  ''and"  are  not,  in  deedaand 
wills,  to  be  always  held  to  a  strict  grammatical  sense,  but  "or" 
is  to  be  taken  for  "  and,"  and  "  and  "  is  to  be  taken  for  "  or," 
as  may  best  comport  with*the  intent  and  meaning  of  the  grant 
or  devise. 

In  Woodioard  v.  Olaxbrook,  2  Yem.  888,  Lord  O.  J.  Holt  de- 
parted from  these  decisions,  and  restored  the  word  "  or  "  to  its 
grammatical  sense.    In  that  case  the  testator  devised  lands  to 
his  sons,  and  adds,  "  but  if  any  of  my  said  children  shall  die 
before  twenty-one,  or  unmarried,  his  part  shall  go  to  the  sur- 
vivor."   In  an  ejectment  before  Holt,  he  held  the  word  "  or  "  to 
its  proper  disjunctive  sense,  and  that  one  of  the  sons  dying 
after  twenty-one,  but  unmarried,  his  moiety  went  to  the  sur- 
vivor.   In  Barker  v.  Surtees,  2  Str.  1175,  the  same  i>oint  arose 
again  in  the  K.  B.,  on  a  writ  of  error,  and  Sir  John  Strange 
says  that  after  several  arguments,  the  court  decided  on  the 
authority  of  Price  v.  Hunt,  just  cited,  that  the  word  "  or"  was  to 
be  read  conjunctively.    The  same  construction  was  adopted, 
after  argument,  in  the  cases  of  Wal^  v.  Peterson,  8  Atk.  193; 
jyamingJiam  v.  Brand,  1  WUs.  140,  and  Wright  v.  Kemp,  8  T. 
B.  470.    And  the  point  seemed  to  have  been  definitively  settled 
when  the  case  of  Fairfldd  v.  Morgan,  5  Bos.  &  P.  88,  so  late  as 
the  year  1805,  was  brought  from  the  K.  B.  in  Ireland,  before 
the  house  of  lords.    That  was  precisely  on  the  same  point 
which  arose  in  the  case  of  Moore,  and  which  had  never  ceased 
for  two  centuries  and  a  half,  to  be  a  subject  of  contention.    A. 


May,  1810.]  Boor  v.  Sherwood.  191 

deTised  landa  to  B.,  but  '*  if  he  should  die  before  he  aUained 
the  age  of  iwenty-oney  or  without  issue  liTingat  his  death/' 
then  a  devise  over  to  0.  B.  attained  the  age  of  twenty-one, 
and  died  without  issue.  It  was  held  first  in  C.  B. ,  and  then  in 
the  K.  B.  in  Ireland,  and  finally  in  the  house  of  lords  in  Eng- 
land, that  or  must  be  construed  as  and,  and  that  the  devise  over 
to  C.  did  not  take  effect.  The  case  received  great  consideration 
and  discussion,  and,  notwithstanding  the  very  able  argument 
of  Mr.  Plume  and  Mr.  Hargrave,  in  favor  of  the  grammatical 
sense  of  the  words,  the  lords  upon  the  opinion  of  the  judges, 
affirmed  the  judgment  below.  The  question  was  again  agitated 
about  three  years  afterwards,  in  the  K.  B.,  9  East,  866,  and 
tlie  disjunctive  sense  of  the  word  *^  or"  feebly  endeavored  to  be 
aopported,  but  the  decision  of  Fairfield  v.  Morgan  was  consid- 
ered as  closing  the  controversy  forever. 

It  is  now  to  be  hoped  that  the  question  on  the  constmctioD 
of  those  words  in  a  will,  will  never  hereafter  be  revived.  It  is 
important  that  when  a  question  of  this  land  has  become  once 
aettled  (and  it  is  almost  immaterial  which  way)»  that  it  should 
not  be  disturbed,  for  it  grows  into  a  landmaric  of  property. 

We  are  accordingly  of  opinion  that  judgment  must  be  ren- 
dered for  the  defendants. 


BManmihuroM^  WSOkms r.  Dkkermmt  I  Abu  D^o,  9^ 


Root  v.  Sherwood. 

YsBmoEp^-Whai  the  pwties  agree  npon  a  sealed  vefdioti  either 
partj  may  have  the  Jury  polled  when  they  oome  into  oonrt^  and  any  of 
the  Jaxois  may  diaaent  from  the  verdict  to  which  they  had  previonaly 


VnniOT  m  omr  Coubt.— There  ia  no  legal  ventiot  but  a  pablic  vefdlet^ 
delivered  openly  in  oonrl^  and  until  it  ia  received  and  reeofded^  tha 
jvras  may  alter  it 

liCBKL.  The  trial  lasted  until  late  in  the  evening,  and  after 
tlie  charge  the  parties  consented  that  the  jury  might  deliver  a 
sealed  verdict.  On  the  next  morning,  at  the  opening  of  court, 
the  jury  appeared,  and  the  foreman  delivered  the  sealed  ver- 
diet,  which  was  opened  and  read.  On  being  polled,  nine  of 
the  jurors  dissented  from  the  verdict;  but  at  the  same  time 
stated  that  they  did  agree  to  the  verdict  when  it  v?as  made,  and 
ao  informed  the  constable  before  they  separated. 
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Foot^  for  the  defendant. 

BwggUs  and  E.  WiiMaim^  oovdra. 

By  GouBT.  The  jury,  when  they  came  to  the  bar  to  deliTer 
in  their  verdict,  had  a  right  to  dissent  from  the  verdict  to  which 
they  had  previously  agreed.  There  is  no  verdict  of  any  force, 
but  a  public  verdict^  given  openly  in  court.  Until  it  was  re* 
ceived  and  recorded,  it  was  no  verdict,  and  the  jury  had  a  right 
to  alter  it  as  they  may  a  private  verdict.  The  previous  agree- 
ment that  the  jury  might  seal  up  their  verdict,  did  not  take 
away  from  the  i>arties  the  right  to  a  public  verdict  duly  de- 
livered. There  being,  then,  no  legal  verdict  in  this  case,  a 
new  trial  must  be  awarded,  with  costs,  to  abide  the  event  of  the 
suit. 

8m  Ftaffiitt  €n  Jozy  Tiia],  seos.  449^  460^  tmti^g  of  this  mbjeot 


Van  Albn  v.  Yanderpool. 

[6  Josmov,  flB.] 

Faoiob  SxLUiro  oir  Obxdit. — ^A  &otor,  reoeiviiig  no  initmotkmi  to  the  oqbp 
tiaiy,  may  tell,  on  the  ntoal  credit,  provided  he  doee  not  nnroeionably 
extend  the  term  of  credit,  and  neee  due  diligence  to  aaoertain  the  acd* 
venoy  of  the  porchaier. 

Assumpsit.  The  declaration  alleged  that  the  plaintiffii  had 
delivered  to  defendants,  as  common  carriers  by  water,  a  certain 
amount  of  wheat,  which  defendants  agreed,  for  a  reasonable 
compensation,  to  convey  to  New  York,  sell  the  same  for  the  best 
price  in  money,  and  account  for  the  moneys  and  pay  the  same 
to  plaintiffs  when  requested. 

It  appeared  in  evidence  that  the  defendants  received  the 
wheat,  carried  it  to  New  York,  and  sold  it  to  one  Townsend^ 
then  in  good  standing,  taking  his  note  therefor,  payable  to 
themselves  in  ninety  days,  but  that  before  the  maturity  of  the 
note,  Townsend  became  insolvent,  and  no  part  of  the  money 
was  received  by  defendants.  Plaintiffs  gave  in  evidence  four 
receipts  signed  by  the  defendants*  acknowledging  that  the 
wheat  was  received  of  the  plaintiffs  in  store,  and  evidence  was 
then  introduced  on  both  sides  as  to  whether  defendants  were  di- 
rected to  sell  for  cash,  and  as  to  the  fact  of  a  sale  to  the  defend- 
ants, so  as  to  entitle  the  plaintiff  to  recover  on  the  count  for 
wheat  sold  and  delivered. 
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The  judge  being  of  opinion  that  the  eyidence  was  insufficient 
to  prove  a  sale  to  the  defendants,  ordered  a  nonsuit 

A  motion  was  then  made  to  set  aside  the-nonsnit,  and  for  a 
3I0W  tiiaL 

Van  Buren,  for  the  plaintiffir. 
Ibol,  conira, 

Bj  CouBT.  The  testimony  in  the  case  does  not  warrant  the 
ground  taken  at  the  trial,  that  there  was  a  sale  of  the  wheat  to 
three  of  the  defendants.  The  nonsuit  was  granted  on  the  as- 
sumption  that  there  had  been  a  sale  to  three  only  of  the  de- 
fendants, and  that  this  evidence  did  not  correspond  with  the 
contract  declared  on.  This  may  be  the  import  of  the  parol 
testimony;  but  the  receipts  given  by,  or  in  behalf  of,  all  the  de- 
fendants, subsequent  to  the  loose  conversation  alluded  to  by 
the  witnesses,  are  a  higher  species  of  evidence,  and  ought  to 
eontrol  the  other.  According  to  the  receipts,  the  wheat  was 
received  into  the  store  as  the  wheat  of  the  plaintiff;  and  we 
must  conclude  that  it  was  taken  upon  freight,  to  be  carried  to 
ITew  York,  and  9old  by  the  defendants,  as  agents  or  factors  for 
the  plaintiffs.  The  cause,  then,  ought  to  have  been  submitted 
to  the  juiy  on  the  point,  whether  the  conversation  between  one 
of  the  plaintiffs  and  one  of  the  defendants,  when  one  load  of 
the  wheat  was  delivered,  amounted  to  an  instruction  to  the  de- 
fendants not  to  sell  on  credit.  Such  a  special  instruction  was 
aeeoosary;  for  otherwise  the  agent  selling  on  a  usual  credit  to 
a  person  known  and  approved  in  the  market,  would  not  be  re- 
sponsible for  the  solvency  of  the  vendee. 

The  defendants  received  the  wheat  to  cany  to  New  York  and 
eeil,  as  agents  and  factors  to  the  plaintiffs;  and  whenever  per- 
sons are  so  employed,  it  is  to  be  understood,  without  special 
instructions  to  the  contnuy,  that  they  are  employed  to  do  it  in 
the  usual  manner;  and,  consequently,  they  may  sell  on  credit 
without  incurring  risk,  provided  they  do  not  imreasonably 
extend  the  term  of  credit,  and  provided  they  make  use  of  due 
diligence  to  ascertain  the  solvency  of  the  purchaser.  The  au- 
thority of  the  factor  to  sell  on  credit  is  not  to  be  disputed: 
ScoU  V.  Surman,  Willes,  406;  6  T.  B.  12;  Bussel  v.  ffankey,  1 
Camp.  N.  P.  258.  Whether  the  evidence  showed  a  special  in- 
struction to  sell  for  cash,  was  the  point  that  should  have  gone 
to  the  jury.  After  laying  down  the  general  rule  on  the  subject, 
the  court  do  not  mean  to  give  any  opinion  on  the  evidence  as 
to  that  point  in  this  case;  but  they  wish  to  leave  it  unbiased 

Dbc.  Vou  V- 13  * 
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far  a  future  trial.  We  are,  aooordingly,  of  opinion  that  a  new 
trial  be  awarded,  with  costs  to  abide  the  event. 


See  MeCfotmko  t.  Otamen,  1  Am.  Dea,  040^  fora  nmilAr  pointy  «id  Codit 
now  T.  Tyler»  ante,  22, 


McGlaughrt  V.  Wetmore. 

[6  JOBMOK.  89.] 

WoBM  AoixoirABLB. — Saying  to  a  witneH  while  giving  his  tnstimony  in  s 
oMise  in  ooort  to  a  point  material  to  the  iame,  "That  is  faln^"  is  action- 
able; for  when  spoken  malioioasly  it  is  equivalent  to  a  ohaige  of  peijniy. 

Slakdxe.  a  verdict  was  found  for  the  plaintiff  upon  that 
count  of  his  declaration  which  ohaz^ged  Ihe  defendant  with 
falsely  and  maliciously  saying  in  court  to  the  plaintiff  while 
testifying  to  a  material  point  in  an  action  before  a  justice  of  the 
peace  having  jurisdiction  of  the  action,  '*  That "  (meaning  the 
testimony  hj  the  said  Thomas,  then  delivered  to  the  said  court) 
**  is  false."    A  motion  was  made  in  arrest  of  judgment. 

Iboi,  in  supx>ort  of  the  motion,  contended  that  the  words 
were  not  actionable:  Pelion  v.  Ward,  8  Oai.  78  [2  Am.  Dea 
251];  1  Gai.  U7;  1  Johns.  60^. 

E,  WiUiams,  contra. 

By  GouBT.  The  defendant  charged  the  plaintiff  with  swear- 
ing false  as  a  witness  in  a  court  of  justice,  on  a  point  material 
in  the  cause.  These  words  so  charged  are  actionable  it  spoken 
maliciously,  for  they  import  pezjuiy.  To  chaige  a  person  with 
taking  a  false  oath  in  a  court  has  been  held  actionable,  and  this 
charge  is  synonymous:  Com.  Dig*,  tit.  Action  upon  the  Case  for 
Defamation,  D.  6,  7.  In  the  case  of  MUcheil  v.  Browne,  cited 
in  1  Boll.  Ab.  70,  pi.  45,  it  was  held  not  actionable  to  saj:  "He 
hath  delivered  false  evidence  and  untruths  in  his  answer  to  a 
bill  of  chancery;"  but  the  case  assigns  the  reason  for  it,  "  that 
many  things  in  a  bill  are  not  material  to  the  matter  in  variance, 
and  peradventure,  the  charge  applies  to  such  matter."  In  the 
present  case,  the  declaration  states  that  the  plaintiff  was  swear- 
ing to  a  matter  material  when  he  was  charged.  In  Stafford  v. 
Oreen,  1  Johns.  506,  the  charge  was  that  "  he  swore  false  be- 
fore Squire  Andrews;"  but  there  was  no  coUoquium  stated,  to 
show  that  it  referred  to  a  trial  or  other  legal  occasion,  and 
though  there  was  an  innuendo  to  that  purpose,  yet  it  is  certain 
that  the  want  of  a  colloquium  is  not  cured  by  an  innuendo,  for 
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iliai  can  only  explain,  but  not  enlaxge  the  meaning  of  the  wards, 
withoot  the  aid  of  a  cdOoquium:  8  East,  427. 

After  verdiet,  we  must  conclude  that  the  malice  was  proved. 
If,  under  any  dromnstanoee,  those  words  so  spoken  may  be 
aefcioDable,  the  soit  is  now  to  be  sostained,  and  the  motion  mnst 
be  denied. 

Judgment  for  the  plaintiff. 


WiLLSON  V.  FOBSl. 

[6  fmamam,  110.] 

10ft  FsAun.— IVMid  will  Titiate  any  oootnui^  and  if  tha  contiaol 
ba  Toid,  an  tha  groond  of  fraad,  tha  party  may  waiya  it^  and  bring  an 
aotkii  of  atrntn^pmL  Aooordingly ,  where  on  a  tale  tha  yandor  takea  tha 
note  of  a  third  pereon,  payable  at  a  fntnre  day  in  paymenty  at  hia  own 
riak,  and  there  ia  a  fraadnlent  repreMotation  l^  the  vendee  as  to  tha 
note,  the  vendor  may  bring  hia  action  immediately  for  goods  sold  and 


Ebbob  firom  the  common  pleas.  Willson  declared  in  astmmp' 
mi  against  Force,  for  a  horse,  chair  and  harness  sold  and  deliv- 
ered; for  money  lent,  money  had  and  received;  and  on  an 
inaimul  canipulasaeni.  Plea,  non-asmimpsii,  with  notice  to  pro- 
duce a  certain  note,  which  defendant  averred  had  been  received 
by  plaintiff  in  payment.  It  appeared  that,  at  the  time  of  the 
sale  of  the  horse  and  chair,  the  plaintiff  agreed  to  take  the  note 
of  oneWhaley  to  Austin  in  payment  at  his,  the  plaintiff's,  risk, 
and  the  note,  which  was  not  yet  due,  was  delivered  accordingly. 
The  plaintiff  then  offered  to  prove  that,  at  the  time  of  this 
traiunction,  the  defendant,  well  Imowing  Whaley  to  be  insolv- 
ent,  had  represented  him  to  the  plaintiff  as  a  man  of  property, 
and  that  the  plaintiff  afterwards,  before  this  sait  was  brought, 
ofbred  to  return  the  note  and  demanded  payment.  This  evi- 
dence was  rejected  and  a  nonsuit  ordered. 

A  bin  of  exceptions  was  taken,  on  which  the  cause  was  sub- 
mitted without  argument. 

By  CouBT.  The  evidence  offered  ought  to  have  been  received. 
It  went  to  prove  fraud  in  the  defendant,  in  the  special  contract 
which  he  set  up  as  to  the  payment;  and  it  is  a  well  settled  prin- 
ciple of  law  that  fraudulent  representations  will  vitiate  any 
contract.  The  basis  of  every  contract  is  good  faith.  If  the 
special  contract  be  void,  on  the  ground  of  fraud,  the  plaintiff 
may  disregard  it,  and  bring  assumpsit  for- the  goods  sold.  The 
of  the  note  under  a  fraudulent  misrepresentation  was 
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no  payment;  and  any  term  of  credit,  which  the  taldng  of  the 
note  may  have  implied,  became  Yoid:  1  Eep.  Oas.  430;  2  Id. 
622;  1  Com.  on  Contr.  88. 

The  plaintiff  was  nonsuited  below,  but  still  error  will  lie  on 
a  judgment  of  nonsuit,  in  cases  wheie  costs  are  awarded  by 
the  judgment:  2  Johns.  9.  The  judgment  below  was  errone- 
ous, and  must  be  rerersed. 


Peters  v.  Henry. 

[6  JoBmos,  131.] 

Iaabiutt  iob  as  Bm:afb. — ^A  sheriflP  may  pennit  a  prifonsr  to  gn  wxtliia 
the  Jail  liberties  without  taking  seonrity;  and  if  the  priaonar,  withool 
lua  knowledge,  goes  beyond  the  limits,  but  retains  agun,  the  ahariif 
oannot  be  held  liable  for  an  escape. 

Ebbob  from  the  common  pleas.  The  plain  tifls  brought  an 
action  of  debt  against  the  defendant  as  sheriff  for  the  escape  of 
one  Haff,  who  was  in  defendant's  custody  on  execution  at  the 
suit  of  the  plaintiff.  Plea,  not  guilty;  and  forcible  escape  with- 
out defendant's  Imowledge,  and  return  voluntarily  into  custody. 
It  appeared  in  evidence  that  Haff  was  seen  within  the  limits  of 
the  jail  after  the  escape;  and  the  judge  charged  the  jury  that 
if  Haff  returned  within  the  limits  of  the  jail  before  action 
brought,  there  must  be  a  verdict  for  the  defendant  The  jury 
found  for  the  defendant,  and  a  bill  of  exceptions  was  taken. 

J.  BtL89eU,  for  the  plaintiffs,  contended  that  it  was  sufficient 
for  them  to  show  that  the  prisoner  had  been  at  large  after  com- 
mitment on  final  process:  IXUnuin  v.  Lansing^  4  Johns.  47; 
Bi88eU  V.  Kip,  6  Id.  89. . 

Iboi,  confyra. 

By  Court,  Spengeb,  J.  The  error  insisted  on  is,  that  the 
voluntary  return  of  the  prisoner  within  the  limits  does  not 
purge  the  escape,  and  that  to  entitle  the  defendant  to  a  verdict 
he  should  have  proved  that  the  prisoner  returned  within  the 
walls  of  the  prison. 

This  suit  must  have  been  brought  under  the  idea  that  the 
decision  in  TUhnan  v.  Lansing,  4  Johns.  47,  had  deprived  the 
sheriff  of  the  right  of  pleading  a  voluntaiy  return  of  the  pris- 
oner, before  action  brought,  in  all  cases  except  when  the 
escape  was  from  the  walls  of  tht  prison.  But  that  decision 
proceeded  solely  on  the  construction  of  the  statute  of  March 
80, 1801,  Bev.  Laws,  vol.  1,  p.  260,  and  applies  only  to  those 
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caaeB  where  a  bond  has  been  giTen  by  ihe  pxiaoner  for  the  jail 
libectieB.  The  principle  is  this,  that  by  the  prisoner's  going 
out  of  the  liberties,  his  bond  becomes  forfeited,  without  any 
light  or  power  in  the  sheriff  to  retake  him;  and  that,  as  the 
bond  was  not  assignable  at  that  time,  the  creditor  would  be 
remediless  in  a  great  measure,  unless  the  sheriff  was  rendered 
liable  to  him.  In  the  opinion  deliyered  in  that  case  the  law  is 
fnUy  recognized  that  a  voluntaiy  return  of  a  prisoner,  in  case 
of  a  negligent  escape  before  action  brought,  purges  the  escape. 
In  the  present  case  there  does  not  appear  to  have  been  any 
bead  taken  by  the  sheriff  of  the  prisoner  for  the  liberties,  and 
thai  maksB  eveiy  difference  between  the  cases.  Ihe  question 
in  fact  is,  whether  permitting  the  prisoner,  who  is  in  on  execu* 
tion,  to  enjoy  the  libeirties,  is  an  escape  in  the  sheriff;  for  if 
the  liberties  are  to  be  considered  the  jail  of  the  county,  in  the 
<mae  of  a  confinement  on  civil  process,  as  much  so  as  the  four 
walls,  then  a  negligent  escape  from  them,  and  a  return  before 
action  brought,  is  a  good  defense.  It  is  to  be  observed  that  in 
this  case  the  sheriff  had  not  deprived  himself  of  the  right  of 
recaption,  which  he  had  when  he  took  a  bond  for  the  liberties; 
that  drcnmstance  had  a  material  influence  on  the  decision  in 
lUhnan  y.  Lansing. 

It  has  been  frequently  decided  in  diis  court  since  the  statute 
allowing  jail  liberties,  that  the  sheriff  may  let  a  prisoner  in  eze« 
«ation  go  within  the  liberties  without  taking  a  bond,  which  is 
for  his  indemnity;  and  this  opinion  is  supported  by  the  case  of 
EonafvuA  v.  WaUGsr,  2  T.  B.  26,  Ashhurst,  J.,  says  in  that  case, 
that  the  statute,  8  and  9  Wm.,  establishing  the  rules,  makes 
them  "to  all  intents  and  purposes  the  same  as  the  walls  of  the 
prison."  If  so,  then  the  prisoners  in  execution  are  within  the 
prison  whilst  on  the  limits;  and  as  bonds  have  not  been  given, 
tha  sheriff's  right  of  recaption  remains  in  full  force;  and  a  vol* 
nntaiy  return  before  action  being  equivalent  to  a  recaption,  the 
prisoner  was  in  custody,  and  no  escape  happened  for  which  the 
defendant  is  chargeable. 

The  judgment  must  be  af&rmed. 


ElsTOHAM  V.  Clark. 

[6J<nuitON,li4.] 

KoncB  ov  IhMOLunoK. — ^After  a  disBolatL^n,  a  penon  having  had  previooi 
liaalmgB  with  a  oopaitnenhip,  but  who  had  no  notioe  of  the  dlMolntion, 
pablic  or  otherwise,  may  hold  the  partners  liable  on  an  acceptance  in  the 
name  of  the  firm  given  by  one  of  them. 
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AsBUMPacr  for  goods  sold  and  delivered;  plea,  non-assumpsU, 
with  notice  of  set-off.  It  appeared  that  the  plaintifb  entered 
into  a  partnership  to  expire  the  first  of  May,  1807,  unless  the 
partners  should  then  agree  to  continue  the  partnership;'  that  on 
the  twenty-second  of  June,  1807,  Ketcham  made  an  assignment 
of  his  interest  to  third  persons,  the  firm  having  transacted  busi- 
ness as  usual  until  that  time;  and  that  on  the  thirties  day  of 
Jane,  Black,  one  of  the  partners,  accepted  a  bill  drawn  on  the 
firm  in  favor  of  Clark  by  one  MoUan,  as  follows: 

'*  Kingston,  thirtieth  June,  1807,  Accepted  to  be  set  off 
against  John  G.  Olark^s  private  aooount.  (Signed)  Dftvid  Black. 
For  Israel  Ketcham  ft  Go/' 

To  the  adtnission  of  this  acceptance  an  objection  vnui  made 
and  overruled,  and  judgment  was  given  for  the  plaintiff  f<Mr  the 
excess  of  his  demand  beyond  the  amount  of  the  bill.  The  oaae 
was  taken  before  this  court  on  a  writ  of  error. 

Hawkin9,  for  the  plaintiffs  in  error,  contended  that  the  accept- 
ance, being  after  the  dissolution  of  the  partnership  not  only  by 
express  limitation,  but  also  by  assignment  of  one  of  the  part- 
ner's interest,  was  not  binding:  Oowp.  i49;  8  Johns.  686;  4  Id. 
224. 

Sudam,  wrUra. 

By  Oourt,  Van  Ness,  J.  The  question  is,  whether  Bhu&  had 
not  authority  to  bind  his  copartner,  when  he  accepted  the  order 
of  the  thirtieth  of  June.  That  acceptance  was  binding  if  Olark, 
who  took  it,  was  not  chargeable  with  notice,  either  express  or 
constructive,  of  the  dissolution  of  the  partnership.  The  order 
was  drawn  upon  the  firm  by  a  house  which  had  formally  sold 
goods  to  the  firm,  and  it  was  drawn  in  favor  of  a  person  who 
had  also  previously  dealt  with  it.  By  the  terms  of  the  articles 
of  copartnership  the  partnership  had  ceased  on  the  first  of  May 
preceding;  but  no  notice  of  this  dissolution  appears  to  have 
been  given,  either  to  the  public  at  large,  or,  particularly,  to 
either  of  the  parties  to  the  order  in  question.  The  order  vras 
accepted  by  Black  for  and  in  behalf  of  the  house  of  Ketcham  & 
Co.,  and  though  this  acceptance  was  a  new  contract,  yet  until 
notice  of  the  dissolution  was  given,  each  partner  was  still  com- 
petent to  bind  the  firm  to  all  persons  not  chargeable  vrith  notice 
of  such  dissolution. 

In  the  present  case,  there  was  not  only  the  want  of  notice^ 
but  the  partners  continued  to  carry  on  business  in  a  manner 
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calcalaied  to  induoe  the  puUio  to  believe  the  partnership  was 
still  subsisting.  Thej  continued  together,  selling  the  stock  on 
handy  and  collecting  the  outstanding  debts,  between  the  first  of 
iCaj  and  the  twenty-second  of  June,  1807.  On  that  day  one 
of  the  copartners  assigned  over  all  his  share  of  the  partnership 
Btook  to  third  persons;  and  this  act  was  of  itself  a  termination 
of  the  partnership.  But  there  is  no  evidence  that  the  knowl- 
edge of  this  act  between  that  day  and  the  thirtieth  of  June, 
went  beyond  the  persons  concerned  in  it,  or  that  it  reached  the 
pavtiee  to  the  order  in  question,  who  had  formerly  been  dealers 
with  the  firm. 

It  has  not  been  settled  by  any  decision  in  this  court,  when  a 
partnership  is  to  be  dissolved,  so  as  to  bind  the  copartnership 
by  a  new  contract.  In  the  case  of  Lanamg  v.  Gaine,  2  Johns. 
3M  [3  Am.  Dec.  422],  it  was  intimated  that  notice  must  be 
given  aecording  to  the  rule  in  the  English  law;  but  this  was 
not  a  turning  point  in  that  case.  In  England  it  seems  to  be 
neoessaiy  that  the  notice  should  be  given  in  a  particular  news- 
paper, viz.;  the  London  Gazette;  but  we  have  no  such  usage  or 
rule  here.  I  think,  however,  we  ought  at  least  to  go  so  far  as 
to  say  that  public  notice  must  be  given  in  a  newspaper  of  the 
city  or  county  where  the  partnership  business  was  carried  on; 
or  in  some  other  way  public  notice  of  the  dissolution  must  be 
given.  The  reasonableness  of  it  may  perhaps  become  a  ques- 
tion of  fact  in  the  particular  case;  but  public  notice  in  some 
reasonable  and  sufficient  manner  must  be  given,  and  that  will 
conclude  all  persons  who  have  had  no  previous  dealings  with 
the  firm;  or  if  actual  knowledge  of  the  dissolution  is,  without 
such  notice,  brought  home  to  the  person  dealing  with  the  firm, 
sach  knowledge  may  be  sufficient  to  conclude  him.  But  as  to 
persons  in  the  habit  of  dealing  with  the  firm,  public  notice  is 
not  sufficient  by  the  English  law.  The  notice  must  be  specially 
communicated  to  such  individuals.  These  rules  have  been 
frequently  and  solemnly  laid  down  as  part  of  the  mercantile 
law  of  England  on  this  subject:  Grakam  v.  Tkompson,  Peake, 
42;  Ood/rey  v.  TambuU,  1  Esp.  Cas.  371;  Oraham  v.  Rope, 
Tetke,  154;  Parkin  v.  CamUhera,  3  Esp.  Cas.  248;  MnniU  v. 
Whitney,  16  Yin.  244,  pi.  12.  The  necessity  and  justice  of 
these  rules  call  loudly  for  their  sanction  by  this  court,  for  as 
Iford  Kenyon  observes  in  one  of  the  cases:  ''  It  would  be  the 
hardest  measure  imaginable  upon  the  creditor  were  the  law 
otherwise;  for  while  he  supposed  he  was  giving  credit  to  a  man 
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haying  snffioient  to  satisfy  the  whole  of  his  demand,  he  migiit 
be  trusting  a  beggar." 

Upon  these  principles  there  can  be  no  donbt  but  that  both 
the  copartners  were  bound  by  the  acceptance.  Here  does  not 
appear  to  have  been  any  public  notice  given  of  the  termination 
of  the  partnership;  and  much  less  any  special  notice  to  the  de- 
fendant who  had  before  dealt  with  the  firm,  and  who  no  doubt 
took  the  acceptance  as  a  valid  and  bona  fide  contract  binding 
upon  both  the  plaintiffs. 

We  are,  therefore,  of  opinion  ihat  the  judgmenibelowHHi^t 
tobea£Brmed. 


Colt  v.  MoMeohen. 

[•  Joonow,  160.] 

LuBunr  or  Qoiaiov  0 Anannw.  — Common  carriora  ara  UaUa  to  efwy 
injury  which  happens  to  goods  intnuted  to  tlieir  otxe,  nnlsM  it  is  osased 

by  the  act  of  God  or  the  public  enemy. 
Act  or  Gon. — Where  a  vessel  was  beating  np  the  Hadson  sgsinst  a  light  sad 
variable  wind,  and  being  near  shore,  and  whilst  rh^n^ng  her  tack,  the 
wind  suddenly  failed,  in  consequence  of  which  she  ran  aground  sad 
sunk,  it  was  held  that  the  sudden  failure  of  the  wind  was  the  act  of  God. 

AcnoM  on  the  case  against  the  defendant  as  a  common  car- 
rier, for  damage  to  plaintiff's  property  shipped  on  defendant's 
sloop,  occasioned  by  the  sinking  of  the  vessel  while  beating  up 
the  Hudson  river.  It  appeared  that  while  beating  up  the  river 
against  a  light  wind,  and  while  near  the  shore  and  on  the  point 
of  changing  tack,  the  wind  suddenly  failed,  by  reason  of  which 
the  vessel  drifted  on  shore  at  4  a-m.,  and  at  10  ▲.M.^sunk.  The 
judge  charged  the  jury  that,  if  they  were  satisfied  that  the 
vessel  went  ashore  in  consequence  of  the  sudden  failure  of  the 
wind,  the  law  would  consider  it  as  the  act  of  God  and  excuse 
the  defendant,  if  there  was  no  subsequent  neglect  or  careless- 
ness in  the  preservation  of  the  cargo;  that  if  the  master  aud 
crew,  by  their  diligence,  could  have  saved  the  vessel  and  cargo, 
and  neglected  to  do  so,  the  defendant  was  responsible  for  the 
loss.  The  jury  found  for  the  defendant;  whereupon  plaintiff 
moved  to  set  aside  the  verdict  for  misdirection  of  the  judge, 
and  as  being  against  evidence. 

E,  WiUiama^  for  the  plainti£BEi,  contended  that  the  failure  of 
the  wind  was  an  ordinaiy  occurrence,  and  one  against  whieh 
Common  prudence  should  have  guarded;  that  it  was  not  one  of 
those  extraordinary  events  to  which  the  term  "act  of  God " 
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AppUes:  Ibrward  t.  PiUard,  1  T.  B.  38;  4  Id.  681;  Id.  889; 
Abbott,  258. 

Van  Buren  and  Hoffman,  conira,  relied  upon  Amies  t.  Stevens, 
1  Str.  127,  and  tu^ed  that  the  courts  were  dispoeed  to  favor 
eommon  carriers  whose  liability  was  sufficiently  great:  Edwarde 
T.  SherraU,  1  East,  604. 

Sfbhcbb,  J.  The  plaintiffs  haye  moTed  for  a  new  trial  on 
two  grounds:  1.  For  a  misdirection  of  the  jury  in  stating  that 
the  failure  of  the  wind  was  the  act  of  Ood;  and,  2.  For  that 
the  verdict  was  against  evidence,  on  the  point  submitted  to  the 
JQiy  in  relation  to  the  negligence  or  carelessness  of  the  master 
of  the  sloop  after  she  struck. 

There  can  be  no  contrariety  of  opinion  on  the  law  which 
venders  common  carriers  liable.  However  rigid  the  rule  may 
be,  they  are  responsible  for  every  injury  done  to  goods  in- 
trusted to  them  to  cany,  unless  it  proceeds  from  the  act  of 
God  or  the  enemies  of  the  land.  What  shall  be  considered  the 
act  of  Ood  as  contra-distinguidied  from  an  act  resulting 
from  human  means,  affords  the  only  difficulty  in  the  case. 

The  cause  was  summed  up  to  the  jary  on  thia  point,  **  that  if 
they  were  satisfied  from  the  whole  evidence,  that  the  vessel  ran 
ashore  in  consequence  of  the  sudden  failure  of  the  wind,  the  law 
would  consider  it  as  the  act  of  Ood,  and  exculpate  the  defend- 
Jint."  By  finding  a  verdict  for  the  defendant,  the  jury  have 
believed  the  testimony  of  Captain  McEean,  and  the  other  wit- 
nesses produced  by  the  defendant,  in  their  account  x>t  the 
manner  and  circumstances  under  which  the  vessel  grounded. 
The  substance  of  that  testimony  is,  that  the  vessel  being  on  her 
passage  from  New  York  to  Kinderhook  late  in  the  month  of 
November,  1800,  proceeded  on  the  passage  to  West  Camp,  where 
the  vessel  came  to,  from  thence  they  weighed  anchor  and  beat 
against  the  wind;  from  the  lateness  of  the  season,  and  for  fear 
of  ice,  the  captain  was  anxious  to  make  Livingston's  dock,  which 
was  considered  a  place  of  safety,  and  at  which  they  bad  nearly 
arrived,  when  the  accident  happened;  that  the  wind  was  light 
and  variable,  but  sufficient  to  enable  them  to  make  considerable 
progress,  and  would  have  been  sufficient,  if  it  had  continued  to 
bave  enabled  them  to  have  reached  the  dock,  in  a  few  more 
tacks;  they  were  standing  for  the  west  shore,  and  had  ap- 
proached it  as  near  as  was  usual  and  proper,  when  they  put 
down  the  helm  to  bring  her  about,  the  jib  sail  began  to  fill,  the 
vessel  partly  changed  her  tack,  when  the  wind  suddenly  ceased 
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ulowing,  and  the  headway  under  which  the  vessel  was,  shot  her 
on  the  bank.  Captain  McKean  states  that  he  was  well  ac- 
quainted with  the  shore,  and  had  before  approached  aa  near  as 
he  did  then,  when  beating  to  windward;  and  that  when  stand- 
ing for  the  west  shore,  he  had  wind  enough  to  enable  him  to 
manage  the  yessel  with  safety;  that  as  the  water  fell,  the  stem 
of  the  sloop  settled,  and  did  not  rise  until  flood  tide,  in  conse- 
quence of  which,  the  water  rushed  in  at  the  windows,  and 
thereby  the  plaintiff's  goods  were  wet  and  damaged.  He  states 
distinctly,  that  the  sudden  and  entire  failure  of  the  wind,  was 
the  sole  cause  of  the  yessel's  grounding. 

The  case  of  Amiea  ▼.  Stevens^  1  Str.  128,  shows  that  a  sudden 
gust  of  wind,  by  which  the  hoy  of  the  carrier,  shooting  a  bridge, 
was  driven  against  a  pier  and  overset  by  the  violence  of  the 
shock,  has  been  adjudged  to  be  the  act  of  Qod,  or  vis  dwina^ 
The  sudden  gust  in  the  case  of  the  hoyman,  and  the  sudden  and 
entire  failure  of  the  wind  sufficient  to  enable  the  vessel  to  beat 
are  equally  to  be  considered  the  acts  of  Gk>d.  He  caused  the 
gust  to  blow  in  the  one  case;  and  in  the  other,  the  wind  was 
stayed  by  Him. 

It  has  been  said  that  the  captain  was  guilty  of  n^ligenee  in 
attempting  to  beat,  and  in  approaching  the  shore  as  near  as  he  did 
when  the  disaster  happened,  the  wind  being,  as  he  states,  light 
and  variable.  It  may  be  observed  that  the  master  had  his  choice 
of  alternatives,  either  to  improve  the  wind  he  then  had,  in  order 
to  reach  a  place  of  safety,  or  to  be  exposed  in  the  middle  of  the 
river,  to  the  effects  of  ice.  The  season  of  the  year  and  the 
interests  of  all  concerned,  justified  the  captain  in  attempting  to 
reach  Livingston's  dock.  It  was  not,  as  I  recollect,  pretended 
on  the  trial,  that  his  conduct  was  improper  and  unusual,  in  ap- 
proaching the  shore  as  near  as  he  did  on  the  tack  in  which  the 
vessel  grounded;  at  all  events,  the  case  does  not  show  that  the 
judge  expressed  any  opinion  on  that  point;  and  the  plaintiff 
must  have  had  the  full  benefit  of  that  objection  to  the  captain's 
conduct.  I  should  undoubtedly  have  been  of  opinion,  as  the 
captain  was  situated,  taking  into  view  the  lateness  of  the  season, 
the  narrowness  of  the  channel,  and  the  fact  that  he  was  not 
nearer  the  shore  than  is  usual  and  customaiy  in  beating,  that  he 
was  not  guiliy  of  negligence  or  improper  oonduet  in  that 
respect. 

Na  rule  of  law  having  been  violated  in  the  charge  to  the  jnrjp 
i£  there  even  were  grounds  for  saying  that  there  is  some  degree 
of  negligence  imputable  to  the  master,  that  point  has  been  un« 
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der  the  conaideratioii  of  the  juiy,  or  it  was  not  insisted  on  be- 
fore them;  and  in  either  case,  when  the  plaintifib  attempt  to  fix 
the  defendant  with  a  loss  ^m  a  veiy  rigid  rale  of  law,  I  should 
not  distorb  the  verdict  of  a  joiy  to  giye  them  another  opportu* 
nitj  to  nrge  that  objection.  In  the  case  of  Trent  Naviffaiion  y. 
Wood,  3  Esp.  Cas.  127,  the  yessel  was  sunk  by  driving  against 
an  anchor  in  the  riyer  Hnmber,  and  the  goods  were  considera- 
Uj  damaged  bj  the  accident,  it  was  not  pretended  by  the  coun- 
sel that  this  was  the  act  of  Qod,  and  Lord  Mansfield  considered 
it  the  injury  of  a  private  man,  within  the  reason  of  the  instance 
of  robbery.  Abbott,  in  his  notice  of  this  case,  Abbott,  256, 
observes  that  both  parties  were  held  to  have  been  guilty  of  neg- 
Ijgence,  the  one  in  leaving  his  anchor  without  a  buoy,  the  other 
in  not  avoiding  it,  as  when  he  saw  the  vessel  in  the  river  he 
must  have  known  that  there  was  an  anchor  near  at  hand;  or  if 
it  was  to  be  taken  that  negligence  was  imputable  only  to  the 
master  who  had  left  his  anchor  without  a  buoy,  that  he  was  an- 
swerable over  to  the  masters  and  owners  of  the  vessel  whose 
cargo  had  been  injured.  Again  he  observes  (p.  227),  that  if  a 
ship  is  forced  on  a  rock  or  shallow  by  adverse  winds  or  tempests^ 
or  if  the  shallow  was  occasioned  by  a  recent  collection  of  sand 
where  ships  could  before  sail  with  safety,  the  loss  is  to  be  at- 
tributed to  the  act  of  God,  or  the  perils  of  the  sea.  Upon  a 
position  so  plain  in  my  apprehension,  as  that  the  sudden  cessa- 
tion of  a  wind  which  was  competent  at  the  very  moment  when 
the  yessel  began  to  come  about  for  the  avoidance  of  the  shoal , 
was  the  act  of  Ood,  and  did  not  arise  from  the  fault  or  negligence 
of  man,  I  am  at  a  loss  for  further  illustration. 

The  second  point,  on  which  a  new  trial  was  sought,  was  fairly 
and  folly  before  the  jury,  and  without  entering  upon  it  further, 
I  cannot  but  express  my  perfect  concurrence  in  opinion  with  them. 
The  master  did  everything  which  could  reasdnably  be  expected 
of  him  to  prevent  the  vessel  from  sinking.  Aooordinglyy  my 
<^Rimon  is  against  a  new  trial. 

TeoifPSONy  Yah  Ness  and  Yatbs^  JJ.  concurred. 


\  C.  J.  I  concur  in  the  general  doctrine,  that  the  sud- 
den iaSbaae  of  the  wind  was  an  act  of  God.  Itwas  an  event 
which  could  not  happen  by  the  intervention  of  man,  nor  be 
prevented  by  human  prudence.  But  I  think  here  was  a  degree 
of  negligence,  imputable  to  the  master,  in  sailing  so  near  the 
shore  under  a  **  light  variable  wind,"  that  a  failure  in  coming 
about,  would  cast  him  aground.     He  ought  to  have  exercised 
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more  caution,  and  guarded  against  such  a  probable  event,  in 
that  case,  as  the  want  of  wind  to  bring  his  yessel  about.  A 
common  carrier  is  only  to  be  excused  from  a  loss  happening  in 
spite  of  all  human  effort  and  sagacity:  DrerU  Navigation  t, 
Woodf  3  Esp.  Cas.  127.  A  ca8U$  fartuitus  was  defined,  in  the 
civil  law,  to  be  quod  fato  conHnffU,  cuitns,  ditigentissimo  possU 
conlingere.  But  as  this  point  does  not  appear  to  have  been 
particularly  urged  at  the  trial,  and  the  verdict  negatives  the 
charge  of  negligence;  and  as  the  responsibility  of  common 
carriers  may  be  deemed  sufficiently  strict;  I  am  content  not  to 
interfere  with  the  verdict,  though  I  think  that  the  evidence 
would  have  warranted  the  conclusion  of  negUgenoe  to  a  certain 
extent. 
Judgment  for  the  defendant. 


Curtis  v.  G-roat. 

(6  Jonmr,  MB.] 

Ownot's  Bjawr  io  Rklaxx  PBoraKnr.— Where  a  p«non,  wtthoat  tin 
seot  or  knowMgeof  the  owner,  entend  on  land  and  ent  timber  whibh  Im 
made  into  coal,  he  oannot  maintiun  ttover  for  the  ooel  whioh  remained  in 
poeaeeeion  of  the  owner  of  the  timber. 

Ebbob  on  certiorari  from  a  justice's  court,  where  Onrtis  sued 
Groat  in  trover  for  six  hundred  bushels  of  coals.  The  defendant 
pleaded  that  the  coals  were  made  upon  his  land,  and  of  his  wood 
and  still  remained  there,  and  that  in  a  former  suit  the  plaintiff 
had  submitted  bis  right  to  a  jury  which  had  determined  the  mat- 
ter. A  verdict  was  found  for  the  defendant  in  the  present  action 
in  the  justice's  court.  It  was  shown  that  there  had  been  formerly 
a  trial  in  trespass  for  damages,  for  cutting  the  timber,  and 
making  it  into  coal;  and  that  then  the  value  of  the  timber,  and 
a  counter-demand  for  the  coal  were  fully  submitted  to  the  jury; 
that  tbe  coals  were  still  upon  the  defendant's  land;  that  by 
consent,  the  merits  of  tbe  demand  for  the  coal  were  again  fully 
discussed  and  submitted  to  the  jury,  and  it  was  admitted  that 
the  present  defendant  had  no  other  right  to  the  coal,  than  that 
the  timber  out  of  which  it  was  made,  grew  and  was  cut  on  hia 
land,  by  the  plaintiff  without  his  knowledge  or  consent,  and 
tbe  coal  still  remained  there,  and  that  he  had  done  nothing  to 
part  veith  his  property  in  the  coal. 

The  case  was  submitted  without  argument. 

By  CouBT.    The  verdict  of  the  jury  was  founded  upon  law 
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and  eTideuoc,  and  the  judgment  most  be  affirmed.    It  is  Buffi- 
dent,  in  this  ease,  that  the  demand  for  the  coal  had  been  once 
Bafamitted  to  a  jnry,  when  the  plaintiff  was  sued  in  a  former 
action  of  trespass  for  cutting  the  timber,  and  that  that  jurj 
passed  upon  this  claim.    But  putting  that  former  trial  entirely 
out  of  question,  the  court  are  of  opinion  that  the  plaintiff  had 
no  right  to  the  coal.    The  defendant's  timber,  bj  being  cut  and 
conYerted  into  coal,  had,  indeed,  lost  its  primitiTe  form,  but  the 
identify  of  the  original  material  was  here  ascertained  or  admit- 
ted.   The  coal  was  still  in  possession  of  the  defendant,  and  it 
mm  agreed  that  they  were  made  out  of  the  defendant's  timber. 
This  case  then  comes  within  the  decision  of  Beits  y,  Lee^  5  Johns. 
348  [4  Am.  Dec.  368],  and  the  principle  mentioned  in  that  case 
that  a  willful  trespasser  cannot  acquire  a  title  to  property 
merely  by  changing  it  from  one  species  into  another,  applies  to 
this  case.    If  a  trespasser  takes  a  chattel  into  his  own  posses- 
sion, and  the  owner  sues  and  recoyers  damages  for  the  specific 
chattel  BO  taken  and  determined,  the  recovery  and  execution 
done  thereon,  will  change  the  property,  by  operation  of  law  on 
the  principle  that  soluiio  preiii  empHonis  loco  habeiur :   Jenk. 
Geni  56, 189,  case  88;  and  this  seems  to  be  the  rule  both  in 
the  French  and  in  the  civil  law,  where  the  transfer  by  such 
means  is  considered  as  a  complete  and  absolute  change  of  title: 
Pothier,  Traits  du  Droit  de  Propriety,  4M;  Dig.  6, 1,  85  and  63. 
But  th^  present  case,  as  well  as  that  of  Betis  v.  Lee,  does  not 
come  within  that  rule.     The  trespass  suit  was  for  cutting  the 
timber,  and  must  have  been  an  action  of  trespass  quare  clausum 
fregU.    It  was  not  a  suit  for  taking,  or  converting,  or  detaining 
the  charcoal,  and  the  recoveiy  ought  to  have  been  distinctly  for 
that  specific  chattel,  before  the  rule  could  apply.   The  coal  was 
here  left  with  the  defendant;  and  it  forms  a  material  ingredient 
in  the  case,  that  it  never  was  out  of  his  possession. 
Judgment  affirmed. 


Li  a  note  to  Bett$  v.  Lee,  4  Am.  Bee.  368,  the  ooone  of  deouaops  on  thia 
nlijeet  wia  examined  and  the  doctrine  held  in  Kew  York,  stftted.  A  late  de- 
dnon  in  Michigan  diBcnases  this  question,  and  will  he  instructive:  UURoyfiU 
Mhung  Co.  v.  Mertm,  decided  October,  1877:  See  37  Mich.  The  parties 
were  owners  of  adjoining  timber  knd.  Hertin  and  others,  in  consequence 
ef  a  migtalre  respecting  the  actual  location  of  the  knds,  went  upon  that  of 
the  mining  company  and  cut  a  quantity  of  wood,  which  they  hauled  and  piled 
en  the  hank  of  Portage  lake.  The  next  spring  the  wood  was  taken  and  dis- 
posed of  by  the  mining  company.  The  wood,  on  the  bank  of  the  lake,  was 
vofth  two  and  seven-eighth  dollars  per  cord,  and  the  value  of  the  labor  ex- 
jf>ii*^  in  cutting  and  placing  it  there  was  one  and  seven-eighth  dollars.    It 
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was  not  {12II7  shown  tbaiihe  mining  company  knew  of  the  cotting  and  honfing 
while  it  was  in  progress.  After  the  oompany  had  taken  possession  of  the 
wood,  the  suit  was  brought.  The  court  charged:  "If  you  find  the  plaintifls 
cut  the  wood  from  defendants'  land  by  mistake,  and  without  any  willful  neg- 
ligence or  wrong,"  that  then  the  plaintifft  were  entitled  to  recover  the  rea- 
sonable cost  of  cutting,  hauling  and  piling  the  same.  Verdict  was  given  for 
the  plaintiffs. 

Oooley,  0.  J.,  after  stating  the  facts,  said:  "The  doctrine  of  title  by  aooea- 
sion  is  in  the  common  law  as  old  as  the  law  itsell^  and  was  previously  known 
in  other  systems.    Its  general  principles  may,  therefore,  be  assumed  to  be  well 
settled.    A  willful  trespasser  who  expends  his  money  or  labor  upon  the  prop- 
erty of  another,  no  matter  to  what  extent*  will  acquire  noproperty  therein,  but 
the  owner  may  reclaim  it  so  long  as  its  identity  is  not  changed  by  conversion 
into  some  new  product.    Indeed,  some  authorities  hold  that  it  may  be  followed 
even  after  its  identity  is  lost  in  a  new  product;  that  grapes  may  be  reclaimed 
after  they  have  been  converted  into  wine,  and  grain  in  the  form  of  distilled 
spirits:  3  K.  Y.  379;  12  Ala.  590.   And  while  other  authorities  refuse  to  go  so 
far,  it  is  on  all  hands  conceded  that  where  the  appropriation  of  the  property 
of  another  was  accidental,  or  through  mistake  of  ^tct,  and  labor  has  in  good 
faith  been  expended  upon  it,  which  destroys  its  identity,  or  converts  it  into 
something  substantially  different,  and  the  value  of  the  original  article  is  in- 
significant as  compared  with  the  value  of  the  new  product,  the  title  to  the 
property  in  its  converted  form,  must  be  held  to  pass  to  the  person  by  whose 
labor  in  good  faith  the  change  has  been  wrought,  the  original  owner  being 
permitted,  as  his  remedy  to  recover  the  value  of  the  article  as  it  was  before 
the  conversion.    This  is  a  thoroughly  equitable  doctrine,  and  its  aim  is  so  to 
adjust  the  rights  of  the  parties,  as  to  save  both,  if  possible,  or  aa  nearly  aa 
possible,  from  any  loss.    But  where  the  identity  of  the  original  article  is  sus- 
ceptible of  being  traced,  the  idea  of  a  change  in  the  property  is  never  ad- 
mitted, unless  the  value  of  that  which  has  been  expended  upon  it  is  suf- 
ficiently great,  as  compared  with  the  original  value,  to  render  the  injustice  of 
permitting  its  appropriation  by  the  original  owner,  so  gross  and  palpable  as  to 
be  apparent  at  the  first  blush.     The  trees  were  not  only  susceptible  of  being 
traced  and  identified  in  the  wood,  but  the  difference  in  value  between  the 
two  is  not  so  great  but  that  it  is  conceivable  the  owner  may  have  preferred 
the  trees  standing  to  the  wood  cut.    The  oord-wood  has  a  higher  market 
value,  but  the  owner  may  have  chosen  not  to  out  it^  expectiiig  to  make  some 
other  use  of  the  trees  thui  for  fuel,  or  anticipating  a  considerable  rise  in  value 
if  they  were  allowed  to  grow."    A  new  trial  was  therefore  ordered. 


SOHIEFFELm  V.  HaRVET. 

[6  Jomnam,  170.] 

LiABiUTT  ov  Oabbibb. — ^The  master  and  owners  of  «  ship  are  responriMe 
for  the  goods  which  they  have  agreed  to  cany,  if  stolen  or  embeoled  l^ 
the  crew  or  any  other  person,  although  no  fault  or  negligence  may  be 
imputed. 

Absttmpsit  for  the  value  of  one  hundred  and  fifty-one  pounds 
of  nutmegs,  the  property  of  the  plaintiff,  shipped  on  board  de- 
fendant's vessel  at  New  York  for  London.     The  bill  of  lading 
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ivta  prodaoed   showing  a  receipt  of  nineteen  IxileB  and  fotrr 
\)oxeB  of  merchandise,  contents  unknown  to  the  master,  two  of 
^Vnch  \>oxeB  plaintiff  alleged  contained  the  nutmegs  charged  to 
bftTe  "been  siolen  or  embezzled  while  on  board  defendant's  ship. 
li  appeared  that  the  Tessel  sailed  directly  for  London;  that  on 
flonmng  there  it  was  found  that  the  goods  could  not  be  landed 
and  delivered  to  the  consignees,  being  prohibited  bj  the  law  of 
Sngland;  that  it  was  agreed  between  the  consignees  and  master 
that  the  goods  diould  remain  on  board,  and  be  returned  to  the 
plaintiffs,  "at  their  own  risk,"  upon  the  yessers  arrival  at  New 
Tork,  and  this  agreement  indorsed  on  one  of  the  bills  of  lading; 
that  all  the  time  the  vessel  was  at  London,  English  custom- 
house officers  were  on  board,  who  alone,  and  the  mate,  had 
access  to  the  goods.    Plaintiffs  paid  freight  on  the  properly  as 
described  in  the  bill,  and  brought  this  action  for  the  deficiency 
alleged.    The  juiy  found  the  deficiency  to  the  extent  claimed; 
hoi  were  undecided  as  to  the  effect  of  the  indorsement  on  the 
bill  of  lading.    A  verdict  was  rendered  for  the  plaintiflh,  and  a 
new  trial  moved  for. 

P.  W.  Badd^,  for  the  defendant,  contended  that  after  the 
refusal  to  permit  the  goods  to  be  landed,  the  defendant  ceased  to 
he  a  common  earner,  and  is  to  be  considered  as  merely  a  bailee 
for  hire:  CHbbons  v.  PayrUon,  4  Burr.  2298;  that  the  express 
agreement  indorsed  on  the  bill  of  lading  varied  the  original 
contract,  and  placed  the  goods  at  the  plaintiffs*  risk:  Abbott, 
218,  part  3,  c.  2,  s.  8. 

CMen^  contra. 

By  Court,  Yiox  Nsss,  J.  I  am  entirely  satisfied  with  the 
finding  of  the  jury  on  the  matter  of  fact  which  was  submitted 
to  their  consideration  by  the  learned  judge  before  whom  the 
cause  was  tried.  The  loss  of  a  part  of  the  nutmegs  was  satis- 
factorily proved  by  the  plaintiffs'  witnesses,  and  their  evidence 
18  not  shaken  by  what  was  testified  by  the  mate,  even  admitting 
what  he  swore  to  have  been  believed  by  the  jury.  It  is  alto- 
gether probable  that  the  nutmegs  were  purloined  by  the  cus- 
tom-house officers,  while  they  were  stowed  in  the  slup's  hold, 
in  Iiondon.  But  this  is  a  loss  for  which  the  defendant  is  liable, 
mdess  the  special  circumstances  which  attended  it,  or  the  par- 
tieolar  contract  between  the  master  and  consignees  take  this 
out  of  the  general  rule  of  law.  The  master  and  owners 
^sponsible  for  every  injuiy  that  might  have  been  prevented 
bj  human  foresight  or  care.    They  are  liable  for  goods  stolen 
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or  embezzled  on  board  the  ship  by  the  crew  or  imy  other  per- 
sons, although  no  negligence ^maj  be  impatable  to  them.  The 
rigor  of  the  law  in  this  respect  arises  from  leasons  of  public 
policy,  and  to  prevent  the  combinations  that  might  be  made 
with  thicTes  and  robbers:  1  Marshall  Ins.  156, 157;  Abbott  op 
Ship.  182, 196,  202,  part  3,  c.  2,  s.  8;  Morse  t.  Slue,  1  Yentr. 
190,  238;  T.  Baym.  220;  Molloy,  book  2,  c.  2,  s.  12;  Hob.  17; 
Oro.  Jac.  330.  It  is,  however,  insisted,  for  the  defendant,  that 
after  the  master  was  prevented  from  delivering  the  goods,  by 
reason  of  their  being  prohibited  articles,  he  is  no  longer  to  be 
regarded  in  the  light  of  a  common  carrier,  but  as  a  mere  bailee, 
uid  so  liable  for  negligence  only. 

In  giving  my  opinion  upon  this  part  of  the  case,  I  lay  out  of 
riew  the  imputation  upon  the  plaintiflEs,  that  they  fraudulently 
shipped  prohibited  goods.    Such  a  measure  would  be  without 
any  assignable  motive,  and  the  charge  is,  moreover,  repelled  by 
the  fact  stated  in  the  case,  that  **  it  was  found,  on  the  arrival  of 
the  ship  at  London,  that  all  the  goods  mentioned  in  the  bill  of 
lading  were  inadmissible."  The  just  inference  from  this  is,  that 
until  the  arrival  of  the  ship  at  London,  this  fact  was  equaUy 
unknown  to  both  parties;  and  if  so,  there  was  no  fraud  or  fault 
imputable  to  the  plaintiffs.    As  soon  as  it  was  discovered  that 
the  goods  could  not  be  landed,  a  new  contract  was  made 
between  the  consignees  and  the  master,  by  which  the  latter 
agreed  to  suffer  the  goods  to  remain  on  board,  until  he  should 
sail  for  New  York,  and  that  he  would  carry  them  back  to  the 
owners  there  by  the  return  of  the  ship;  and  pursuant  to  that 
agreement,  on  the  day  the  ship  sailed  from  London,  the  in- 
dorsement stated  in  the  case  was  made  on  the  bill  of  lading, 
and  the  amount  of  the  freight  was  thereby  fixed  and  determined* 
Here  was  a  complete  contract  for  conveying  the  goods  in  ques- 
tion from  London  to  New  York,  for  a  stipulated  compensation; 
and  from  the  time  it  was  entered  into  the  goods  were  in  the 
master's  charge,  as  a  common  carrier;  and  he  became  bound  to 
deliver  them  in  the  same  state  in  which  they  were  shipped;  and 
he,  as  well  as  the  owner,  was  answerable  for  all  loss  or  damage 
for  which  common  carriers  are  by  law  made  liable.  What,  then, 
is  there  in  this  case  to  exempt  the  defendant  from  making  good 
the  loss  which  occurred  ?  It  is  said  that  the  nutmegs  must  have^ 
been  stolen  by  the  custom-house  officers,  while  they  were  on 
board  the  ship  and  had  access  to  them,  in  order  to  prevent  them 
from  being  smuggled  on  shore.    But  this  is  no  excuse.    It  was 
the  duty  of  the  master  to  guard  against  such  accidents;  and  if 
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lie  baa  neglected  to  do  it,  or  been  bo  unfortunate  as  not  to 
detect  the  thef  t»  if  one  was  committed,  he,  and  not  the  shipper, 
must  bear  tlie  loss.    This  was  one  of  the  risks  which  he  agreed 
to  asBunie;  and  he  must  have  known  that  some  persons,  in  all 
probability,  would  be  stationed  on  board,  to  guard  against  any 
attempt  to  run  the  goods,  because  such  a  precaution  was  both 
reasonable  and  right.    The  master  was  left  in  full  possession  of 
the  ship,  and  his  control  over  her  and  her  cargo,  except  as  it  re- 
lated to  the  landing  of  the  goods  in  question,  was  as  complete 
as  if  the  custom-house  officers  had  not  been  on  board. 

This  distinguishes  the  present  from  cases  where  it  has  been 
held,  that  during  the  period  of  detention  by  captors,  as  prize, 
or  by  the  belligerent  for  adjudication,  all  the  responsibilities  of 
the  master  and  crew  are  suspended.  In  such  cases  the  master 
ia  temporarily  deprived  of  his  command ;  but  such  was  not  the 
effect  of  having  the  custom-house  officers  placed  on  board  of 
this  vessel,  for  purposes  altogether  different  and  justifiable. 
To  admit  such  an  excuse  as  this,  would  be  opening  the  door  to 
all  the  evils  to  be  apprehended  from  fraudulent  combinations 
and  collusions  between  the  master  and  the  crew  and  other  per- 
sons, which  it  was  the  policy  of  the  law  to  prevent. 

But  it  is  said,  that  by  the  indorsement  on  the  bill  of  lading, 
"  it  was  agreed  that  the  goods  were  to  be  returned  to  the  ship- 
pers at  their  own  risk,''  and  that  this  amounts  to  a  special 
acceptance  of  them  by  the  carrier.  I  am  not  prepared  to  say 
what  precisely  was  intended  by  the  introduction  of  those  words. 
I  should  be  inclined,  were  it  necessary  to  express  an  opinion, 
to  adopt  the  construction  given  them  by  the  learned  judge  on 
the  trial.  Perhaps  it  was  a  mere  cautionary  measure,  on  the 
part  of  the  consignees,  to  save  themselves  from  all  responsibil- 
ify,  for  having  reshipped  the  goods  before  they  had  an  oppor^ 
tnnily  to  consult  their  principals,  without  having  them  insured. 
But  I  am  very  clear,  that  it  never  could  be  designed  to  throw 
a  loss  that  might  arise  from  embezzlement,  by  the  crew  or  others, 
upon  the  shipper.  Such  a  construction  would  exonerate  the 
captain  from  all  the  risks  for  which  he  would  otherwise  have 
been  liable,  which  would  be  going  much  further  than  the  terms 
of  the  contract  would  warrant.  It  is  undoubtedly  true,  that 
the  general  operation  of  law  may  be  controlled  by  the  agree- 
ment of  the  parties.  But  such  agreement  ought  to  be  clear 
and  capable  of  but  one  construction,  unequivocally  and  neces- 
sarily evincing  that  such  was  the  intention  of  both  the  parties. 

The  freight  which  the  plaintiffs  were  to  pay  from  New  York 

Die.  Vox..  V— U 
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to  London  was,  as  appeals  from  the  bill  of  lading,  twelTe 
pounds  four  shillings  and  twopence  sterling,  and  for  oarxying 
them  back  they  were  to  pay  twenty  pounds  and  seyen  shilUngs 
sterling,  being  a  difference  of  eight  pounds  two  shillings  and 
tenpence.  This  fact  has,  I  think,  some  weight  to  show  that 
such  a  freight  would  not  haTe  been  paid,  if  the  master  was  to 
be  exonerated  from  all  liabiUiy  for  any  loss  that  might  aocme 
in  the  transportation,  except  such  as  should  arise  from  n^li- 
gence  only.  The  court  are  of  opinion,  therefore,  that  the 
motion  for  a  new  trial  should  be  denied. 
Judgment  for  the  plaintifb. 


XTpton  V.  Tail. 

ft  Jonnov,  ISL] 

BBVBBnDncAXioin  jlb  to  asothub^  Osaorr.— Whsie  a  petm  was  ^ppUed  to 
lor  iafanaation  ai  to  the  tcHYenay  of  a  party,  and  he  knew  that  party  to 
be  inaolyent  and  yet  xepreeented  him  to  be  a  man  of  good  credit^  it  naa 
held  that  an  action  woold  lie  aguoat  him  by  one  having  soBtained  Umb 
by  such  falBO  repreeentation^  notwithstanding  the  repreaentations  were 
made  by  parol. 

Cebtiobabi  from  a  justice's  court.  Vail  brought  an  action  on 
the  case  against  TTpton,  for  falsely  and  deceitfully  representing 

I  one  Brown  to  Tail  as  a  man  of  property,  whereby  he  was  in- 

duced to  sell  property  to  Brown  on  credit,  taking  his  note 

I  therefor,  payable  in  seven  months.    At  the  time  Upton  told 

Tail  that  Brown  was  as  good  as  any  man  in  the  county  for  the 
amount  of  the  property  sold,  XTpton  held  a  judgment  against 
Brown,  and  fifteen  days  after  the  sale  to  Brown,  levied  upon  all 
the  tatter's  property,  including  that  obtained  from  Vail.  Judg- 
ment was  given  for  Tail. 

,  The  cause  was  submitted  without  argument. 

,  By  Court,  Ejdit,  0.  J.    Deceit  in  the  recommendation  of 

Brown  was  the  gist  of  this  action;  it  was  a  conduaion  which 
the  justice  was  to  draw  from  the  facts,  and  I  think  the  facts  did 
warrant  that  conclusion.  There  is  no  cause  to  disturb  the 
judgment  below,  on  the  ground  that  it  is  not  supported  fay 
proof.  The  judgment  of  the  justice  was  here  a  subetitote  for 
the  Terdict  of  the  juxy,  and  the  facts  would  well  have  justified 
a  jury  to  haye  drawn  the  inference  of  a  premeditated  fraud. 
But  one  of  the  points  stated  on  the  part  of  the  plaintiff  is,  thai 
this  action  will  not  lie  at  all,  without  the  showing  some  note  or 
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uemorandum  in  writing  to  eliarge  the  party,  and  this  objection 
was  made  at  the  trial  below. 

We  haye  never  expressly  decided  in  this  court  that  the  action 
would  lie.  In  Ward  y.  Center,  8  Johns.  271,  the  question  was 
ineidentallj  raised,  but  no  opinion  expressed  bj  the  court,  be- 
cause the  motion  in  that  case  was  for  a  new  trial  and  not  in 
arrest  of  judgment.  The  case  of  Padey  y.  Freeman,  decided  in 
the  K.  B.  so  late  as  the  year  1789:  3  T.  B.  51,  is  the  first  direct 
aathoiity  in  the  English  courts  in  support  of  the  action.  I 
haye  carefully  examined  the  reasoning  of  the  judges  in  that 
case  and  in  the  subsequent  cases,  which  go  to  question  or  sup- 
port the  soundness  of  that  decision,  and  I  profess  my  ap- 
probation of  the  doctrine  on  which  it  was  decided.  The 
eaae  went  not  upon  any  new  ground,  but  upon  the  applica- 
tion of  a  principle  of  natural  justice,  long  recognized  in 
the  law,  that  fraud  or* deceit,  accompanied  with  damage, 
is  a  good  cause  of  action.  This  is  as  just  and  permanent 
a  principle  as  any  in  our  whole  jurisprudence.  The  only 
plausible  objection  to  it  is  that,  in  its  application  to  this  case,  it 
comee  within  the  mischiefs  which  gaye  rise  to  the  statute  of 
fisads,  and  that  therefore  the  representation  ought  to  be  in 
writing.  But  this,  I  apprehend,  is  an  objection  arising  from 
policy  and  expediency,  for  it  is  certain  that  the  statute  of 
frauds,  as  it  now  stands,  has  nothing  to  do  with  the  case. 

The  case  of  Pasley  y.  Freeman  h£ks  receiyed  a  decided  sanc- 
tion, by  a  succession  of  learned  judges,  in  the  seyeral  courts  of 
Westminster  Hall,  and  I  obserye  that  the  action  is  sustained 
without  contradiction  in  the  courts  in  Connecticut:  Eyre  v. 
Dwfirford,  1  East,  818;  Haycrafi  y.  Creasy,  2  East,  92;  Tapp  y. 
Lee,  3  Bos.  k  P.  867;  Hamar  y.  Alexander,  5  Bos.  &  P.  241;  1 
Campbell's  N.  P.  4,  277;  Wi»e  y.  Wikox,  1  Day,  22.  In  one  of 
the  oases  Sir  James  Mansfield  says:  **  I  am  far  from  wishing  to 
sustain  an  action  simply  upon  misrepresentation;  but  there 
neyer  was  a  time  in  the  English  law  where  an  action  might  not 
have  been  maintained  against  the  defendant  for  this  gross  fraud.'' 
Iiord  Eldon  has,  indeed,  expressed  his  dissatisfaction  with  the 
cause  of  Pasley  y.  Freeman^  and  he  thought  that  the  statute  of 
frauds  and  perjuries  ought  to  be  applied  to  the  case:  Fhxxne  y. 
BicleneU,  6  Yes.  jun.  186.  He  is,  undoubtedly,  a  yery  respect- 
able authority,  but  as  far  as  mere  authority  goes,  the  prepon- 
derance is  yastly  on  the  other  side.  The  courts  of  law  haye 
been  uniformly  against  him,  and  eyen  his  successor.  Lord  Er* 
akine,  has  declared  himself  in  the  strongest  terms  in  fayor  of 
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the  suit.  ''As  to  the  daDger  from  a  single  witness/'  he  ob- 
serves, ''is  not  one  sufficient  for  conTiction  of  a  capital  crime? 
That  objection  goes  to  the  very  root  of  the  law,  which  is  uniform 
in  principle  and  practice,  with  the  single  exception  of  the 
case  of  perjury,  as  there  is  oath  against  oath.  The  case 
of  PajtHey  v.  Freenuin,  therefore,  stands  upon  the  clearest 
principles  of  jurisprudence,  and  has  no  connection  with  the 
statute  of  frauds,  which  applies  where  one  man  undertakes  for 
the  debt  of  another":  13  Yes.  133.  But  independent  of  the 
English  cases  I  place  my  opinion  upon  the  broad  doctrine  that 
fraud  and  damage  coupled  together  will  sustain  an  action.  This 
is  a  principle  of  universal  law,  and  I  consider  it  as  deserving  of 
particular  notice,  and,  in  a  question  depending  upon  general 
principle,  as  adding  no  inconsiderable  weight  to  the  accumula- 
tion of  authority,  that  the  same  doctrine  is  laid  down  by  Pothier: 
Trait6  du  contrat  de  mandat,  art.  21.  It  is  drawn  by  him  &om 
the  text  of  the  civil  law,  where  it  is  supported  by  the  sanction 
of  TJlpian:  Dig.  60, 17,  47.  GonsUii  non  fravdulenH  nuMa  Mi- 
gaiio  est,  coeterum  si  dolus  et  caUidiius  irUercessU,  de  doh  acUo 
competit.  "If,"  says  Pothier,  "you  had  only  recommended 
Peter  to  his  creditor  as  honest  and  able  to  pay,  this  was  b'^fc  ad- 
vice, and  not  obligation,  and  if  Peter  was  at  the  time  insolvent, 
you  are  not  bound  to  indemnify  the  creditor  for  the  sum  which 
he  loaned  to  Peter  by  means  of  your  advice,  and  which  he  has  lost. 
Nemo  ex  consUio  obligatur.  The  rule  is  the  same  if  the  advice 
was  given  rashly  and  indiscreetly,  without  being  duly  informed 
of  the  circumstances  of  Peter,  provided  it  was  sincerely  given. 
Liberum  est  cuique  apud  se  explorare  an  expediat  sibi  ctmdUum^ 
But  if  the  recommendation  was  made  in  bad  faith,  and  vnth 
knowledge  that  Peter  was  insolvent,  in  this  case  you  are  bound 
to  indemnify  the  creditor." 

The  court  are,  accordingly,  of  opinion  that  the  judgment  be* 
low  must  be  affirmed. 


This  caae  hu  a  siimUr  importaDoe  in  the  «d judicatuma  of  New  Ycnk  m  tiiet 
of  Paeley  v.  Freeman  in  the  Kngliah  ooorta,  which  is  regarded  aa  a  l««^iwg 
oaae  on  frand,  and  is  included  aa  one  of  Smith'a  Leading  Oaaea.  In  SueaeU 
V.  Clark,  7  Cranch,  69,  chief  jnatice  Marahall  aaya:  "The  qneation  how  far 
merchanta  are  reaponaihle  for  the  character  they  give  each  other  ia  one  ol 
mnoh  delicacy  and  great  importance  to  the  commercial  world.  That  a  frandn- 
lent  recommendation  (and  a  recommendation  known  at  the  time  to  be  nntnu 
would  be  deemed  frandulent)  wonld  anbject  the  peraon  giving  it  to  damagea 
aoatained  by  the  person  tnuting  to  it»  seems  now  to  be  generally  admitted.  Tbne. 
case  of  Patley  v.  Freeman  recognizes  and  establishes  this  principle.  Indeed, 
if  an  act  in  itself  immoral,  in  its  consequences  injurious  to  another,  perfonned 
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iarilie  pnzpoae  of  effBcting  that  injury  be  not  cognizaUe  «nd  paniahaUo  bj 
4mr  Ikwb,  our  Bystem  of  jurispradenoe  is  more  defectiyetluai  bubiihertobeai 
nppoMd.**    He  then  showa  th*t  the  gist  of  the  action  is  frsad,  and  that  a 
nuoe  nustakea  assertion  of  credit  without  an  actoal  knowledge  of  insolyency 
is  not  sofEuaent^  and  says:  "  In  saoh  a  case  it  is  certainly  incantioos  and  in- 
discreet to  use  tenns  which  imply  absolnte  and  poeitiTe  Imowledge.    It  may, 
peihaps,  be  admitted  that  in  sach  a  case  frand  may  be  presumed  on  slitter 
evidenoe  than  would  be  required  in  a  case  where  a  letter  was  written  with 
more  cireumspection.    Yet  in  such  a  case  where  the  communication  is  hon- 
esily  made  and  the  party  making  it  has  no  interest  in  the  transaction,  he  has 
been  declared  to  be  responsible  for  its  actual  verity.  *'    This  doctrine  is 
by  the  same  court  in  Lord  v.    Ocddard^   13  How.  211;  and  in 
Tmsr^  T.  CoveU,  8  Johns.  23;  OaOagher  v.  Brunei,  6  Cow.  346,  citiog  the 
^dncipal  oase^  AUen  ▼.  AddmgUm,  7  Wend.  10,  where  the  law  on  this  subject 
is  aUy  examined  by  chancellor  Walworth;  ZabrttkUv.SmUh,  13  K.  Y.  322; 
Mairtk  t.  ^oAer,40  Id.  665^  most  all  of  which  refer  to  the  principal  case  and 
PoaliyT.  Frtaman  as  authority. 

In  PatUm  t.  Qumey,  17  Mass.  182^  the  general  principle  is  recognised  and 
laid  down  in  a  very  able  opinion  by  Parker,  0.  J.,  that  "a  false  and  fraudu- 
lanit  affirmation  xelatiYe  to  the  credit  and  ability  of  a  person  to  a  merchant  or 
tader,  who  is  thereby  induced  to  trust  such  person  with  goods,  is  a  sufficient 
groond  of  action,  althou^  there  may  have  been  no  dishonest  purpose  of  appro- 
jrint^g  the  goods  to  the  use  of  the  party  giving  the  recommendationi  or  in 
any  other  way  deriving  a  benefit  from  the  fraud."  In  Hart  v.  TaXbrnadge^ 
S  Am.  Dec.  106^  the  same  doctrine  is  held. 

As  to  represontatiops  of  one's  own  pecuniary  ability,  see  JMer  r.  Bnmrn^ 
4  Am.  Bee.  72a. 


Jackson  v.  Merrill. 

[•  Jomnov,  186.] 

nr  wnik— The  word  "estate"  in  a  will  is  sufficient  to  pass  a  fee  ia 
laDd. 

BBfASfmB. — A  testator  gave  his  wife  an  estate  for  life,  and  gave 
his  dao^teis  legacies,  which  he  directed  his  three  sons  to  pay  out  of  his 
"fast  estate  "  as  soon  as  it  should  come  to  their  hands,  to  the  daughters 
sa  soon  sa  they  csme  of  age;  and  provided  that  if  any  of  his  "  children  " 
died  belore  they  came  of  age^  their  part  should  be  equally  divided  among 
the  rest.  It  was  held  that  the  sons  took  a  vested  remainder  in  fee,  and 
that  the  share  of  the  one  wlio  died  before  he  came  of  age,  passed  by  the 
exBcutoiy  devise  to  the  surviving  children,  both  daughters  and  sons. 
XMPijxD  BT  CHABGX  upoiT  Land. — A  deviie  is  to  be  intended  for  the 
benefit  of  the  devisee.  Therefore^  if  land  be  devised,  with  directions 
that  the  devisee  shall  pay  a  gross  sum  out  of  it»  the  devisee  takes  an 
estate  in  fee,  without  any  other  words,  thou^  the  sum  to  be  paid  may 
not  amount  to  a  year's  rent. 

'Enanaan.  The  plaintiff's  lessors  claimed  under  the  will  of 
John  Decker,  deceased,  which,  after  providing  for  the  payment 
of  the  testator's  debts,  proceeded:  '^Then  I  give  and  bequeath 
onto  my  three  daughters,  Gartey,  and  Winte  and  Sarah,  to 
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each  of  {hem,  thirtj-fiye  pounds  a  piece;  which  I  require  my 
three  sons  shall  pay  ont  of  my  fast  estate^  when  it  shall  fall 
into  their  hands.  The  first  of  all,  I  leave  my  loving  wife,  Anae, 
the  sole  possession  of  all  my  estate,  my  lands  and  my  goods 
and  chattels,  which  she  shall  enjoy  so  long  as  she  shall  con* 
tinue  my  widow;  after  it  shall  fall  to  my  children,  I  will  md 
require  that  my  three  sons,  Joida  and  William  and  John,  pay 
each  of  them,  to  each  of  their  sisters,  thirty-five  pounds  a 
piece  as  soon  as  it  shall  fall  into  their  hands,  they  shall  pay 
unto  each  sister  as  they  shall  come  of  age;  and  if  any  of  my 
children  die  before  they  shall  come  of  age,  their  part  shall  be 
equally  divided  among  the  rest;  and  as  to  my  movable  estate* 
I  will  and  require  that  it  be  equally  divided  amongst  all  my 
children,"  etc. 

Two  of  the  sons  and  one  of  the  daughters  died  under  age. 
Another  of  the  daughters,  and  the  children  of  the  third,  who 
is  now  deceased,  are  lessors  of  the  plaintiff  claiming  under  thai 
clause  of  the  will  relative  to  surviving  children,  that  an  estate 
for  life  was  limited  to  the  widow  with  a  vested  remainder  in 
fee-simple  to  the  three  sons  upon  the  condition  of  their  airiv- 
ing  at  full  age;  and  that  they  are  entitled  to  a  prc^K>rtioa  of 
the  shares  of  those  who  did  die  under  age.  The  defendant  is  the 
wife  of  the  third  son  who  died  in  possession  of  the  premises, 
having  four  children. 

Golden  and  S.  Jones,  for  the  plaintiff,  in  support  of  their  posi- 
tion, cited:  Cruise's  Dig.  tit.  88,  c.  11,  s.  22,  23,  25,  39,  40,  41, 
42;  2  Bl.  Com.  108;  Ibsdick  v.  Cornell,  1  Johns.  440  [3  Am. 
Dec.  440];  Wimple  v.  Fonda,  2  Johns.;  Doe  v.  Proiioos<,4  Johns. 
61  [4  Am.  Dec.  249]. 

Biker,  contra,  cited:  4  Bao.  Ab.  288,  291,  Leg.  and  Dev.  G; 
3  Burr.  1633,  1618;  2  Yem.  106;  Cowp.  352;  2  Johns.  288; 
Denn  v.  MiUer,  5  T.  B.  563;  Doe  v.  Buclener,  6  Id.  612. 

By  Court,  Thompson,  J.  The  lessors  of  the  plaintiff  claim 
title  to  the  premises  in  question,  under  the  will  of  John  Decker, 
deceased,  bearing  date  the  fourteenth  of  April,  1758.  Fiom 
this  will,  though  inartifioially  drawn,  it  is  clearly  to  be  col-^ 
leeted  that  the  intention  of  the  testator  was  to  give  to  his  wife 
the  use  of  all  his  estate,  real  and  personal,  daring  her  widow* 
hood;  after  which  his  three  sons  were  to  take  the  real  estate^ 
charged  with  the  payment  of  thirty-^ve  pounds  to  each  of  hi» 
three  daughters;  his  personal  estate  to  be  equally  divided 
amongst  all  his  children.   And  that  if  any  of  his  children  should 
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die  before  arriTing  at  twenty-oue  years  of  age,  their  share  should 
be  equally  divided  among  the  surviyors.  Sach  being,  as  I  con- 
ceive, the  general  object  of  the  testator  in  the  disposition  of  his 
estate,  this  object  must  be  carried  into  e£Eect,  if  he  has  in  his 
will  adopted  a  language  which,  in  judgment  of  law,  is  sufficient 
for  that  purpose.  From  the  case  it  appears  that  two  of  the  sons 
died  under  age,  after  which  one  of  the  daughters  also  died 
under  age;  another  of  the  daughters,  and  the  children  of  the 
third  (who  is  now  dead)  are  lessors  of  the  plaintiff,  claiming 
under  the  clause  in  the  will  relative  to  the  Buryiving  children. 
To  ibis  claim  several  objections  have  been  raised  and  argued. 
The  first  and  principal  one  is  that  by  the  will  the  real  estate  is 
act  devised  in  fee  to  any  person. 

According  to  the  settled  construction  of  wills,  those  technical 
words  are  not  required  in  a  devise,  which  in  a  deed  are  deemed 
abealutely  necessary.  The  intention  of  the  testator  is  to  be  car- 
ried into  effect,  if  sufficiently  declared,  however  defective  the 
language  may  be.  Words  of  inheritance  are  not  necessary  in 
order  to  convey  a  fee.  An  estate  will  pass  by  mere  implication, 
without  any  express  words  to  direct  its  course;  as  when  a  man 
devises  land  to  his  heir  at  law,  after  the  death  of  his  wife. 
Here,  though  no  estate  is  given  to  the  wife  in  express  terms, 
yet  die  shall  have  an  estate  for  life  by  implication:  2  Bl.  Com. 
381.  So  in  the  will  before  us,  the  devise  to  the  sons  is,  '*  I  will 
and  require  that  my  three  sons  shall  pay,  out  of  my  fast  estate, 
when  it  shall  fall  into  their  hands,"  certain  sums  to  his  daugh- 
ters. This,  when  explained  by  the  clause  which  gives  all  his 
estate  to  his  wife  during  her  widowhood,  shows  conclusively  that 
the  intention  of  the  testator  was  that  upon  the  death  or  mar« 
riage  of  his  widow  the  real  estate  should  go  to  his  three  sons. 
Although  there  are  no  technical  words  of  inheritance  used,  yet 
saeh  language  is  adopted  as  has  been  repeatedly  adjudged  suf« 
ficient  to  convey  an  estate  in  fee.  When  the  introductory 
clause  prefixed  to  a  devise  of  real  estate  shows  that  the  testator 
intended  to  part  with  his  whole  interest,  the  subsequent  words 
will,  if  possible,  be  construed  so  as  to  pass  an  estate  in  fee,  to 
prevent  an  intestacy  as  to  any  part  of  his  property:  3  Burr. 
1618;  6  Cndse's  Dig.  244.  The  testator  here  begins  his  will  in 
these  words:  **  And  now  for  settling  my  temporal  estate,  and 
such  goods  and  chattels,  etc.,  I  do  order,  give,  and  dispose  in 
the  manner  following,"  clearly  showing  an  intention  to  dispose 
«f  his  whole  interest  in  all  his  estate.  He  then,  by  implication, 
devisee  to  his  three  sons  his  fast  estate.    The  word  estate  signi- 
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fiee  Bach  an  interest  as  the  tenant  has  in  the  Lind;  so  that  if  a 
man  grant  all  his  estate  in  a  piece  of  land  to  A.  and  his  heixe, 
eyeiything  which  he  possibly  can  grant  will  pass  thereby:  Co. 
litt.  345;  6  Cruise's  Dig.  244.  And  it  has  been  long  sinoe 
established  by  analogy,  from  this  principle,  that  in  a  will  the 
words,  all  my  estate,  pass  a  fee-simple.  A  devise  of  all  one's 
real  estate,  says  Lord  Holt,  comprehends  not  only  the  thing 
itself,  but  the  interest  in  it.  The  primary  signification  of  the 
word  estate  refers  rather  to  the  interest  than  the  subject;  and  in 
all  cases,  both  at  law  and  in  equity,  when  the  question  has 
arisen,  it  has  been  held  that  the  word  estate,  in  a  will,  was  suf- 
ficient to  convey  a  fee:  1  Salk.  276;  2  P.  Wms.  624,  and  cases 
cited  in  the  note;  6  Cruise's  Big.  250;  2  T.  B.  658.  [See  in 
point  TUrbeU  y.  TuH)eU,  2  Am.  Dec.  869.] 

But  the  chaige  upon  the  real  elstate,  of  thirty-fiye  pounds,  to 
be  paid  to  each  of  the  daughters,  puts  the  question  beyond  a 
doubt.  For  it  is  a  rule  well  settled  in  the  construction  of  wills, 
that  if  a  person  devises  lands  to  another,  with  directions  that 
the  devisee  shall  pay  a  gross  sum  out  of  it, .  the  devisee  shall 
take  an  estate  in  fee,  without  any  other  words,  though  the  sum 
to  be  paid  should  not  amount  even  to  a  year's  rent  of  the  land. 
This  construction  is  fo  inded  on  the  principle,  that  a  devise  of 
the  land  shall,  in  all  cases,  be  intended  for  the  benefit  of  the 
devisee;  and  if  a  devisee,  in  cases  of  this  kind,  was  only  to  take 
an  estate  for  life,  he  might  die  before  he  had  received  from  the 
land  the  gross  sum  he  had  paid,  and  so  be  a  loser  by  the  devise: 
Co.  Litt  9  b.;  2  Bl.  Com.  108,  note  4  by  Christian;  6  Cruise's 
Dig.  253,  254.  Lord  Mansfield,  8  Burr.  1628,  says,  let  the  sum 
charged  upon  the  devise  be  ever  so  small,  it  shall  give  a  fee;  but 
if  it  be  made  payable  out  of  the  annual  profits,  it  is  otherwise. 
Lord  Eenyon,  in  the  case  of  Moor  v.  Miller,  5  T.  B.  561,  al- 
though he  seems  to  regret  the  liberality  with  which  wills  hare 
been  construed,  in  order  to  further  the  intention  of  the  testator, 
recognizes  the  same  rule,  in  itB  fullest  extent.  He  says,  where 
a  devisee  is  directed  to  pay  an  annual  rent  charge,  or  a  solid 
sum  to  another  person,  out  of  the  estate  devised,  it  has  been 
properly  decided  that  the  devisee  should  take  a  fee,  because  he 
might  be  a  loser,  unless  the  estate  in  his  hands  were,  at  all 
events,  sufficient  to  enable  him  to  bear  those  chaiges;  and  he 
admits,  that  where  the  word  estate  occurs  in  a  vrill,  that  ex  vi 
termini,  it  passes  a  fee.  This  payment  of  the  legacy  to  the 
daughters,  being  postponed  until  the  death  of  the  widow,  can 
make  no  difference.    No  such  distinction  is  to  be  found  in  anj 
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of  the  cases.  It  is  ihe  chai^ge,  and  not  the  payment,  which  is 
looked  to,  for  the  purpose  of  discovering  the  intention  of  the 
testator.  The  payment  is  not  made  a  condition  precedent,  nor 
did  the  postponement  of  the  time  of  payment  alter  the  nature  of 
the  estate,  or  prevent  its  vesting  in  the  sons.  They  took  it  sub- 
ject to  this  chaige. 

If  an  estate  in  fee  is  devised  to  the  sons,  there  can  be  no 
doabt  but  the  devise  over  to  the  surviving  children  is  a  good 
executoiy  deTise.  The  case  of  Oulliver  v.  Wicket^  1  Wils.  106, 
is  somewhat  analogous,  though  much  stronger  than  the  one  be- 
fore us.  The  devise  over,  which  was  there  held  good,  was  after 
a  contingent  remainder.  The  testator  devised  lands  to  his  wife 
for  life,  and  after  her  death,  to  such  child  as  she  was  then  sup- 
posed to  be  pregnant  with,  and  to  the  heirs  of  such  child  forever; 
proTided,  that  if  such  child  should  die  before  the  age  of  twenty- 
one  years,  having  no  issue  of  its  body,  the  reversion  should  go 
to  another.  Lord  Chief  Justice  Lee  held,  that  this  was  a  good 
devise  to  the  wife,  with  a  contingent  remainder  to  the  child  in 
fee,  and  a  devise  over,  which  was  an  executory  devise;  and  if 
the  contingency  of  a  child  never  happened,  then  the  last  devise 
was  to  take  effect  upon  the  death  of  the  wife.  So,  in  this  case, 
the  devise  is  to  the  wife  during  her  widowhood,  with  a  re* 
mainder  in  fee  to  the  sons,  provided  they  arrive  to  full  age,  and 
on  that  event  not  happening,  then  a  devise  over  to  the  surviving 
children:  6  Cruise's  Dig.  443.  It  is  said,  however,  that  the 
testator,  by  the  term  children,'  as  used  in  the  will,  intended 
his  sons  only,  so  that  the  daughters  are  not  included  among 
the  executory  devisees.  I  see  nothing  in  the  will  to  warrant 
this  construction.  The  term  is  general,  applying  as  well  to 
the  daughters  as  sons.  ''  If  any  of  my  children  die  before  they 
shall  come  of  age,  their  part  shall  be  equally  divided  among  the 
rest."  This  clause  follows  immediately  after  the  provision  for 
the  daughters,  and  it  would  be  a  forced  and  unnatural  con- 
struction, to  apply  it  to  the  sons  only.  It  was  argued  by  the 
defendant's  counsel,  in  aid  of  this  construction,  that  the  testa- 
tor, hy  the  term  children,  intended  the  sons  only,  in  that  part 
of  the  will  which  says,  ''after  it  shall  fall  to  my  children." 
This  I  apprehend  to  be  a  mistake,  children  there  applies  to  the 
sons  and  daughters,  having  reference  to  the  time  when  they 
were  to  come  to  the  possession  of  his  estate,  personal  as  well 
as  real.  It  immediately  follows  the  devise  to  his  wife,  of  his 
whole  estate,  during  her  widowhood.  Ner  can  there  be  any 
doubt  but  that  the  devise  over  conveys  an  estate  in  fee.     The 
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terms,  their  part,  iiece68aril3'  refer  to  the  estate,  or  interest  be- 
fore devised,  and  the  ulterior  devise  was  dearly  intended  to  be 
as  extensive  as  the  antecedent  devise. 

We  are,  therefore,  of  opinion,  that  the  lessors  of  the  plaintiff 
are  entitled  to  recover,  as  executory  devisees,  their  proportion 
of  the  premises  in  question,  according  to  the  distribution  in  the 
will. 

Judgment  for  the  plaintiff  accordingly. 

In  Chroves  v.  Cox,  decided  by  the  supreme  oourt  of  New  Jeaeij  at  Fehru* 
BTy  tenn,  1878»  the  authority  of  this  case  was  recognised  npon  the  eonatmc* 
tion  of  a  deviM^  as  to  when  a  fee  will  pass. 


Smith  v.  Burtis. 

[0  Joamoii,  197.] 

BissKisiN,  Natubs  of. — ^A  mere  entry  upon  the  land  of  another  m  no  d]»> 
aeiBin;  and  where  the  plainti£f  in  ejectment  rests  npon  a  li^t  by  desoent 
cast,  he  must  prove  a  tortious  entry  and  expulsion  of  the  tme  owner,  or 
that  the  entry  was  not  with  permission. 

Sams. — ^A  disseisin  which  will  cast  a  descent  so  as  to  bar  an  entry,  mnat  be 
a  disseisin  in  fact,  by  which  the  rigfatfol  owner  has  been  expelled  by 
violence  or  by  some  act  which  the  law  regards  as  equivalent  in  its  effects. 

Ejegtmemt.  Isaac  Teller  entered  into  possession  of  the 
premises  in  question  in  1765;  erected  a  house  thereon  and  lived 
there  with  his  family  until  his  decease  in  1776.  Teller  had  five 
children,  who  remained  on  the  premises  with  the  widow  until 
the  British  army  took  possession  of  and  occupied  the  buildings 
in  1776.  The  premises  remained  vacant  during  the  war  and 
until  1795,  when  the  defendants,  or  those  under  whom  they 
claim,  took  possession.  The  plaintiff  claims  as  lessee  of  four 
of  Teller's  children,  the  eldest  sou  having  died  in  1777,  ag^ed 
fourteen  years.  On  the  trial  the  defendants  offered  evidence  to 
prove  that  Teller,  under  whom  the  lessors  claim,  had  no  title  to 
the  premises,  and  that  defendants  had  a  good  and  complete 
title  not  derived  from  Teller.  This  evidence  was  objected  to  by 
plaintiff's  counsel,  on  the  ground  that  a  descent  had  been  cast 
upon  the  heirs  of  Teller,  who  died  in  possession,  and  that  the 
possessory  title  being  the  only  question  in  an  action  of  eject- 
ment, the  plaintiff  must  recover.  The  objection  was  sustained 
and  a  verdict  found  for  the  plaintiff,  whereupon  a  motion  to  set 
aside  the  verdict  was  made. 

D.  B.  Ogden  and  J.  Eidcliff,  for  the  defendants. 

Hoffman  and  T.  A,  Emmet^  contra. 
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By  Court,  Eskt,  C.  J.  The  first  and  most  important  ques- 
tion raised  in  this  case  is  whether  a  descent  was  cast  upon  the 
death  of  Isaac  Teller,  so  as  to  toll  the  entry  of  the  true  owner. 

The  counsel  upon  the  argument  entered  into  a  discussion  of 
the  general  doctrine  of  disseisin,  but  I  do  not  think  it  will  be 
neoessaiy  to  pursue  at  large  that  inquiry.  All  the  books  seem 
to  agree  that  the  ancient  learning  on  this  subject  has  become 
abeimse.  Disseisin,  in  the  age  of  Braoton,  was  considered  in 
an  extensiTe  sense,  and  far  beyond  the  idea  which  was  first 
^»plied  to  it.  Disseisin  by  election,  in  opposition  to  actual  dis- 
seisin, was  introduced  very  early,  and  became  very  prevalent  in 
order  to  extend  the  remedy  by  writ  of  assize,  which  was  devised 
by  Glanville,  in  the  reign  of  Heniy  11.  It  must  therefore  be 
difficult  in  many  cases  to  know  what  species  of  disseisin  was 
intended,  though  it  is  said  that  the  old  books,  and  particularly 
the  book  of  assize,  when  they  mention  disseisins,  generally 
relate  to  disseisins  by  election. 

The  present  question  appears,  howeyer,  to  lie  in  a  narrower 
compaas;  and  by  confining  ourselves  to  a  few  plain  and  familiar 
authorities,  we  shall  discover  the  principle,  that  the  doctrine  of 
descent  cast  applies  only  to  a  seisin,  commencing  by  wrong, 
and  founded  on  an  ouster  of  the  true  owner.  Whatever  may 
be  the  meaning  of  disseisin,  in  other  cases,  its  meaning,  when 
apptied  to  the  subject  before  us,  embraces  a  tortious  ouster. 
There  must  be  a  disseiflin  in  fact.  The  rightful  owner  must 
have  been  expelled,  either  by  violence  or  by  some  act  which  the 
law  regards  as  equivalent  in  its  effects.  ' '  Descents  in  fee,  which 
toll  entries,"  says  LitUeton,  s.  386,  ''  are,  as  if  a  man  seised  of 
certain  lands,  is  by  another  disseised,  and  the  disseisor  hath 
iBBue  and  dieth  of  such  estate  seised;  now  the  lands  descend  to 
the  issue  of  the  disseisor,  by  course  of  law,  as  heir  unto  him. 
And  because  the  law  casts  the  lands  upon  the  issue,  by  force  of 
the  descent,  the  entry  of  the  disseisee  is  taken  away."  And  in 
the  next  section,  LitUeton  gives  a  like  definition  of  a  descent 
in  tail,  which  tolls  an  entry.  Both  he  and  Gilbert  have  a  chap- 
ter devoted  to  the  subject,  and  they  always  speak  or  refer  to  a 
descent  founded  on  a  seisin  commencing  by  wrong.  ''  In  de- 
aoento  which  toll  entries,  it  behoveth,"  says  LitUeton,  s.  387, 
"that  the  man  die  seised  in  his  demesne  as  of  fee."  A  seisin 
in  his  demesne  as  of  fee  is  the  strongest  and  highest  estate 
whieh  the  subject  can  enjoy.  It  would  then  be  very  idle  to  talk 
of  a  descent  cast  in  the  case  of  a  rightful  seisin  in  fee,  for 
there  would  be  no  right  of  entry  to  be  tolled  in  such  a  case. 
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The  doctrine  can  only  exist  and  apply  in  the  case  of  a  tortious 
seisin. 

At  the  oommon  law,  if  the  disseisor,  abator,  or  intnider  (and 
these  are  mentioned  by  Coke  as  the  only  wrongful  acts  of  seisin 
which  will  cast  a  descent),  had  died  seised  soon  after  the  wrong 
done,  the  disseisee  and  his  heirs  were  barred  of  their  entry: 
Oo.  Litt.  238  a.  Tiiis  was  deemed  too  harsh  a  rule,  and  the 
statute  of  82  Heniy  VJLl.,  c.  33,  was  passed,  saTing  the  right 
of  entry  to  the  disseisee,  unless  the  disseisor  had  been  in  peace- 
able possession  for  fiye  years  next  after  the  disseisin  by  him 
committed.  This  statute  shoiArs  pretty  plainly  what  species  of 
disseisin  was  then  understood  as  applicable  to  this  subject.  It 
is  entitled,  ''an  act  that  wrongful  disseisin  is  no  descent  in 
law;"  and  it  recited  that  whereas  **  divers  persons  have  hereto- 
fore, by  strength,  and  without  title,  entered  into  lands,  and 
wrongfully  disseised  the  rightful  owner,  and  so  being  seised  by 
disseisin,  haye  thereof  died  seised,  by  reason  of  which  dying 
seised,  the  disseisee  or  such  other  persons,  as  before  such  de- 
scent might  have  lawfully  entered,  were  thereby  excluded  of 
their  entry  and  put  to  their  action."  It  is  therefore  enacted, 
*'  that  the  dying  seised  of  any  such  disseisor  of  any  lands,  hay- 
ing no  right  or  title  therein,  should  not  be  taken  or  deemed  any 
such  descent  in  the  law,  for  to  toll  or  take  away  the  entry  of 
any  person,  which,  at  the  time  of  the  descent,  had  good  and 
lawful  title  of  entry,  except,"  etc.  The  disseisin  intended  by 
this  act,  was  one  founded  on  a  tortious  expulsion  of  the  true 
owner.  This  is  giving  the  term  its  primitive  and  genuine 
meaning;  and  in  this  sense  it  is  also  used,  when  applied  to  a 
descent  cast.  A  mere  entry  upon  another  is  no  disseisin,  unless 
it  be  accompanied  with  expulsion,  or  ouster  from  the  freehold. 
Disseisin  is  an  estate  gained  by  wrong  and  injury;  and  therein 
it  differs  from  dispossession,  which  may  be  by  right  or  wrong. 
This  is  the  uniform  language  of  the  best  authorities,  from  the 
time  of  Littleton:  Litt.  s.  279;  Co.  Litt.  3  b,  18  b,  153  b,  181  a; 
€ro.  Jac.  685;  1  Salk.  246,  n.  2;  1  Burr.  109. 

This  tortious  seisin,  the  lessors  of  the  plaintiff  were  bound  to 
show  afiirmatively,  if  they  would  put  themselves  upon  the  strict 
and  ungracious  right  of  a  descent  cast.  A  peaceable  entry  upon 
land,  apparently  vacant,  furnishes,  per  ee,  no  presumption  of 
wrong.  The  benign  and  legal  intendment  is  otherwise.  Ac- 
cording to  Lord  Holt,  1  Salk.  246,  a  bare  entry  on  another, 
without  an  expulsion,  makes  such  a  seisin  only  that  the  law  ^ill 
adjudge  him  in  possession  that  has  the  right.     This  court 


Aug.  1810.]  Smith  t;.  Bxtbtib.  221 

haa  fiequently  recognized  the  same  rule,  that  an  entry  not  ap- 
pearing to  be  hostile,  was  to  be  considered  an  entry  under  the 
title  of  the  true  owner.  It  lay,  then,  with  the  plaintiff  to  show 
his  entry  not  oongeable,  or  to  show  a  subsequent  disseisin,  for  he 
entered  upon  vacant  lands.  We  may  infer  title,  from  his  ten 
years'  possession,  sufficient  to  put  the  tenant  upon  his  defense; 
bat  we  ought  not  to  infer  a  tortious  entry,  gr  an  actual  ouster 
Bofficient  to  bar  every  defense.  This  would  be  a  most  rigorous 
oondosiony  for  it  makes  the  ancestor  of  the  plaintiff  a  disseisor; 
it  tolls  the  entry  of  the  true  owner;  it  shuts  out  his  defense, 
and  drires  him  to  his  writ  of  right,  which  final  remedy  is  now 
sdbject  to  the  limitation  of  twenty-five  years. 

The  subsequent  use  of  the  land  by  Teller  was  no  disseisin. 
The  case  of  MaJOieson  y.  Trot,  1  Leon.  209,  is  a  strong  authority 
on  this  point.  In  that  case  Henry  Denny,  the  heir  at  law,  when 
he  came  of  age,  claimed  and  sued  out  liyery,  or  restitution  of 
lands,  ont  of  the  hands  of  the  feudal  lord  who  had  seised  them 
as  guardian  for  the  infant.  He  then  leased  them  for  years,  re- 
aerying  a  rent,  and  for  years  received  the  rents  and  profits  from 
his  tenant,  and  died  so  seised.  This  was  held  not  to  be  a  re- 
quisite  seion  to  cast  a  descent,  though  the  court  admitted  that 
his  lease  had  gained  a  wrongful  possession  in  fee.  If  here  was 
not,  during  all  this  time,  an  actual  pedis  possewio  by  the  heir 
(though  the  case  says  he  once  walked  over  the  lands  with  his 
tenant),  yet  he  held  and  enjoyed  the  lands  by  his  tenant,  and 
the  case  showed  conclusively  that  he  held  them  without  title, 
for  the  lands  had  been  devised  in  fee  to  his  younger  brother. 
The  case,  I  think,  is,  in  every  view,  much  stronger  in  favor  of  a 
descent  cast  than  the  one  before  us. 

As  it  was,  therefore,  ruled  at  the  trial  that  a  descent  was  cast, 
and  the  evidence  offered  by  way  of  defense  inadmissible,  the 
court  are  of  opinion  that  there  ought  to  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit. 
New  trial  granted. 

TbM^$atiM notioed by  writem  on  real  properly  beoanM  of  its  diitinotios 
baiw  wn  an  act  of  diMeigin  and  one  of  ^wptmmman ;  See^  diiiig  it^  Waahhuin, 
mL  a^  pp^  127,  128, 129,  130,  148^  168. 
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Gr^^ig  v.  United  Ins.  Co. 

[ejosmov.sae.] 

Abavdohiont  not  Jubuvied  by  fbab  or  Caftobk — Ftu  of  Iom  or  o^ 

tare  nmoly  will  not  justify  an  abandonmenl  Honoe  a  law  of  tlio 
conntiy  to  which  the  veeael  is  bound,  not  shutting  the  port  generally, 
but  only  subjecting  vessels  which  arrive  there  under  certain  circum- 
stances, to  confiscation,  will  not  justify  a  breaking  up  of  the  voya^^  and 
an  abandonment,  unless  it  is  certain  beyond  reasonable  doubt  that  the 
law  applied  to  the  case,  and  that  on  the  amval  oi  the  vessel  it  would 
have  been  enforced  against  her. 

AonoK  on  a  policy  of  insurance  on  tlie  American  ship  Amiable 
Matilda,  "afc  and  from  New  York  to  Barcelona  and  8akm." 
At  the  foot  of  the  policy  was  written:  "Warranted  American 
property,  proof  whereof  is  required  to  be  made  here  only.  In 
case  of  capture  or  detention,  not  to  abandon  in  less  than  mz 
months  after  advice  thereof,  at  this  office;  or  until  after  con- 
demnation. If  turned  away  for  attempting  a  blockaded  port, 
the  assured  to  be  at  liberty  to  proceed  to  a  port  not  blockaded, 
but  not  to  be  liable  to  loss,  for  seizure  or  detention,  at  the  port 
of  destination,  in  consequence  of  having  touched,  by  choice  or 
force  at  a  British  port." 

On  the  trial  the  plaintiffs  produced,  as  preliminary  proofs,  a 
letter  of  abandonment,  dated  March  12,  1808,  addressed  to 
the  defendants  claiming  for  a  total  loss,  and  three  letters  of 
the  master  addressed  to  the  plaintiffs,  and  dated  at  Gibraltar 
on  the  fifth,  twelfth  and  eighteenth  of  January,  1808,  respect- 
ively, from  which  it  appeared:  While  on  the  voyage  insured 
the  ship  was  boarded  by  a  British  cruiser,  which  indorsed  her 
papers,  forbidding  her  to  enter  any  port  in  France,  Holland, 
Denmark,  Portugal,  Spain,  Italy,  or  any  other  port  from  which 
the  British  flag  was  excluded,  according  to  the  British  orders 
in  council,  November  11, 1807.  Being  soon  after  informed  by 
the  master  of  an  American  vessel,  that  the  Algerines  were  at 
war  with  the  United  States,  and  had  captured  a  number  of 
vessels,  the  master  called  at  Gibraltar  for  advice  from  the 
American  consul.  After  remaining  in  quarantine  for  several 
days  the  vessel  was  about  getting  under  way  for  Barcelona, 
when  news  was  received  of  the  French  decree  of  December, 
1807,  and  the  Spanish  decree  of  January  3, 1808,  and  that  Bar* 
celona  was  occupied  by  French  troops;  whereupon  the  master, 
after  consulting  with  several  prominent  mercantile  houses  at 
Gibraltar,  gave  up  the  voyage  and  sailed  for  New  York.  This 
evidence  was  received  against  the  objection  of  the  defendants. 


Aug.  1810.]        GBAI0  V.  TTinxED  Inb.  Ck>.  223 

who  urged  that  a  protest  should  hare  formed  part  of  the  pre* 
liminarj  proofs. 

Hie  plaintifis  then  gave  in  evidence,  against  defendant's  ob- 
jection, the  deposition  of  the  master  of  the  Amiable  Matilda, 
which  stated  that  it  was  solely  due  to  bis  fear  of  capture  and 
condemnation  by  the  French  and  Spanish  in  proceeding  on  his 
Toyage  to  Barcelona,  that  induced  him  to  break  up  his  voyage 
and  return  to  New  York,  where  he  arriyed  on  the  fourteenth  of 
March,  1808.    The  juiy  found  for  the  plaintiffs  for  a  total  loss. 

Wdi»,  Hoffman  and  Harrison,  for  the  defendants,  moved  for 
a  new  trial  on  the  grounds:  1.  Because  the  preliminary  proofs 
varied  from  the  proofs  at  the  trial,  and  did  not  show  a  right  of 
action  when  the  suit  was  commenced;  2.  Because  there  was  no 
justifiable  cause  of  abandonment;  8.  Because  the  abandon- 
ment was  premature.  The  second  was  the  principal  position, 
to  support  which  counsel  urged  that  fear  of  capture  was  not  a 
justifiable  cause  of  abandonment:  1  Emer.  507;  Yalin,  sur 
li'Ord.  Mar.  liv.  2,  tit.  1,  Du  Gap.  art  26;  Lubbock  v.  Bowcrofi, 
5  Eap.  Gas.  60;  Blackenhagen  v.  London  Ins.  Co,,  1  Camp.  N.  P. 
464;  King  v.  The  Delaware  Ins.  Co.,  1  Marshall  on  Ins.  81,  220; 
Aibmmm  v.  Ritokie,  10  East,  580. 

Cdden  and  T.  A.  Emmet,  contra,  contended  that  the  fears  of 
the  master  were  well  founded,  and  formed  a  good  cause  of 
abandonment:  Sdimidi  v.  The  TJmied  States  Ins.  Co.,  1  Johns. 
264  [3  Am.  Deo.  319];  Barker  v.  Blaioes,  9  East,  285. 

By  Court,  Kent,  C.  J.  The  objection  was  made  to  the  suffi- 
ciency of  the  preliminary  proof  which  accompanied  the  offer  to 
abandon.  It  was  said  that  the  protest  of  the  captain  was  a 
necessary  document,  which  ought  to  have  been  communicated. 
It  is  a  sufficient  answer  to  this  objection,  that  the  abandonment 
was  made  before  the  arrival  of  the  ship  at  New  York,  and  con- 
sequently, before  the  plaintiffs  were  in  possession  of  any 
protest. 

The  preliminary  proof  consisted  of  an  affidavit  of  two  of  the 
plaintiffs,  as  to  the  interest,  and  of  three  letters  of  the  captain, 
which  contained  the  information  of  the  warning  given  by  a  Brit- 
ish cruiser,  of  the  orders  in  council,  of  the  cause  of  going  into 
Gibraltar,  and  the  subsequent  leave  to  depart,  and  of  the  ex- 
istence of  the  French  and  Spanish  decrees.  When  the  captain 
afterwards  in  his  deposition,  which  was  read  upon  the  trial, 
assigns,  as  the  reason  for  breaking  up  the  voyage,  the  appre- 
hension of  capture,  in  goiug  from  Gibraltar  to  Barcelona,  the 
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danger  most  have  been  onderstood  to  arise  from  those  decrees 
authorizing  the  capture.  The  variance  was  not  essential,  in  sub- 
stance,  between  the  cause  assigned  in  the  deposition  and  in  the 
preliminary  proof;  and  if  there  be  any  variance,  the  party  must 
undoubtedly  be  confined  to  that  which  was  assigned  to  the  de- 
fendants, as  the  justifiable  cause  of  abandonment.  It  becomes 
unnecessary  for  me  to  dwell  upon  this  point,  and  I  proceed  to 
consider  the  important  question,  whether  the  existence  and 
notice  of  these  decrees,  under  the  circumstances  in  which  the 
ship  was  placed,  at  Gibraltar,  when  the  captain  broke  up  the 
voyage,  created  a  technical  total  loss  within  the  policy.  The 
peril,  if  any,  arising  from  the  decrees,  consisted  either  in  the 
danger  of  capture  in  the  passage  to  Barcelona,  or  of  seizure  and 
confiscation  after  arrival  there.  I  have  no  idea  that  the  appre- 
hension of  capture  intrarmtu,  between  Gibraltar  and  Barcelona, 
afforded  a  justifiable  ground  of  abandonment.  That  proposi- 
tion is  wholly  destitute  of  authority.  It  would  lead  to  incon- 
venient and  extravagant  consequences,  and  confound  all  distinc- 
tion between  imaginary  or  apprehended  danger,  and  danger 
present  and  palpable.  In  the  cases  cited  by  Emerigon,  Tom. 
1,  507-512,  in  which  a  just  fear  of  one  of  the  perils  insored 
against,  was  held  equivalent  to  force  majeure,  and  sufficient  to 
charge  the  loss  upon  the  insurer,  the  danger  was  imminent,  ap- 
parently remediless,  and  morally  certain.  Targa  says,  that  a 
just  fear  is  a  species  of  violence,  and  justifies  an  abandonment 
of  the  ship;  and  Emerigon  admits  the  same  thing.  But  the 
cases  which  are  given  by  way  of  illustration,  explain  what  is 
meant  by  a  just  fear.  It  is  a  fear  of  being  made  a  slave,  or  a 
prisoner,  or  of  perishing  in  a  case  of  extremity,  or  when  de- 
fense becomes  impossible.  Thus  the  barque  Notre  Dame  des 
Beliques,  in  coming  from  Candia,  was  met  and  pursued  by  a 
Turkish  vessel  of  war,  and  the  captain  and  crew,  to  avoid  cap- 
ture and  slavery,  for  the  vessel  had  been  carrying  warlike  stores 
to  a  place  besieged  by  the  Turks,  abandoned  the  vessel,  and 
the  insurers  were  finally,  upon  appeal,  condemned  to  pay  the 
loss.  So,  also,  the  Marie-Therese  was  stranded  on  the  Barbaij 
coasts,  and  the  crew,  after  laboring  to  relieve  the  vessel,  aban* 
doned  her  for  fear  of  being  discovered  by  the  subjects  of  the 
king  of  Morocco,  with  whom  France  was  then  at  war.  The  ves- 
sel afterwards  floated,  and  was  recovered,  and  the  insurers  were 
held  responsible  for  a  proportion  of  the  salvage.  Again,  the 
pink  Jesus-Maria  struck  upon  a  rock,  and  the  captain  and  crew, 
fearing  to  perish,  escaped  to  the  shore;  a  flaw  of  wind  after- 
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irarda  relieyed  the  yessel,  and  she  was  conducted  into  pork. 
This  was  held  to  be  a  case  of  just  fear,  and  equivalent  to  the 
via  major,  and  the  insurer  was  chargeable  with  the  loss.  On  the 
other  hand,  a  different  decision  was  made  in  the  case  of  the  St. 
Louis,  1  Emerig,  594,  which  being  much  injured  by  tempests, 
on  a  voyage  from  Marseilles  to  Martinique,  put  back  to  Mar- 
seilles, and  was  abandoned  to  the  insurer  on  the  ground  that  the 
ship  returned  from  the  fear  of  becoming  altogether  unnavigable, 
and  of  ship^wreck.  The  right  of  recoveiy  was  denied,  because 
the  incompetency  of  the  vessel  had  not  been  pronounced  by  the 
competent  tribunal,  and  because  the  fear  of  misfortune  was  not 
the  misfortane  itself. 

In  Lubbock  v.  Bowcroft,  5  Esp.  N.  P.  50,  Lord  Ellenborough 
held  that  an  abandonment  from  an  apprehension  of  capture 
was  not  warranted  by  the  policy;  and  this  principle  has  received 
the  sanction  of  Judge  Washington  in  the  case  of  King  v.  The 
Ddaware  Insurance  Company  [in  MSS].  There  cannot  be  much 
doubt  as  to  the  correctness  of  the  general  rule.  The  only  dif- 
ficulty consists  in  the  application  of  it  to  different  cases.  In 
one  of  the  cases  abready  mentioned,  the  vessel  was  abandoned 
from  an  apprehension  of  capture;  but  the  danger  was  so  near 
and  so  certain  as  to  be  equivalent  to  violence,  and  to  justify  the 
assured.  I  should  doubt,  also,  of  its  application  in  the  very 
case  of  Lubbock  v.  Bowcroft,  for  if  it  be  discovered  that  the 
port  of  destination  has  fallen  into  the  hands  of  an  enemy,  the 
danger  of  the  voyage  becomes  imminent  and  certain.  The 
voyage  is  broken  up  by  actual  "  restraint  of  princes."  It  would 
be  equally  absurd  and  unlawful  to  pursue  it.  But  in  the  pres- 
ent case  the  danger  of  capture  in  transiiu  was  only  contingent. 
There  was  no  reasonable  certainty  of  capture.  A  belligerent 
vessel  might  always  be  abandoned  on  that  ground,  without  ven- 
turing on  the  ocean;  for  to  such  vessels  there  is  always  more  or 
less  danger  of  capture,  as  there  is  of  shipwreck.  It  is  this  veiy 
risk  which  the  assured  must  encounter,  and  against  which  the 
insurer  is  to  indemnify.  But  I  dismiss  this  point,  which  it  was 
unnecessaiy  ever  to  touch;  because  the  danger  of  intermediate 
capture  does  not  appear  to  have  been  stated  to  the  defendants 
as  a  substantive  ground  of  abandonment;  and  the  plaintiffs  must 
confine  themselves  to  the  reasons  communicated  to  the  insurer; 
for  on  them  alone  was  the  insurer  called  upon  to  judge  and  to 
act.  The  only  danger,  if  any,  that  could  support  the  abandon- 
ment was  the  danger  of  seizure  at  Barcelona,  under  the  Aran- 
juez  decree;  and  I  think  it  would  be  going  too  far,  and  beyond 
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any  preoedent,  to  adjadge  that  cause  to  be  Bufficient.  This  is 
not  the  case  of  an  ''illicit  or  prohibited  trade/'  within  the  ex- 
ception in  the  policy.  If  the  defendants  are  exempted  from 
the  loss,  it  is  upon  more  general  principles.  If  the  port  of 
Barcelona  had  been  absolutely  interdicted,  so  that  the  prosecu- 
tion of  the  yoyage  to  a  conclusion  had  become  impracticable, 
or  been  attended  with  a  moral  certainty  of  seizure  and  loss,  I 
should  haye  deemed  it  equivalent  to  actual  restraint,  to  the  ex- 
istence of  a  tns  mqjor  breaking  up  the  voyage;  and  that  the 
plaintifb  had  ground  for  their  claim.  An  interdiction  of  com- 
merce with  the  port  of  discharge,  happening  after  the  com- 
mencement of  the  risk,  authorizes  the  assured  to  discontinue 
the  yoyage,  and  return  at  the  risk  of  the  insurer:  1  Emerig, 
544. 

And  in  the  case  of  Schmidt  y.  The  Uniied  Insurance  Company^ 
1  Johns.  249,  it  was  decided  in  this  court  that  a  blockade  of 
Hamburg,  the  port  of  destination,  commenced  and  existing,  in 
fact,  after  the  voyage  had  begun,  and  duly  notified  to  the  in- 
surer after  he  had  arrived  on  the  English  coast,  was  a  *'  re- 
straint within  the  i>olicy;  and,  if  I  am  not  mistaken,  the  case  of 
Barker  v.  Blakee^  9  East,  288,  establishes  the  same  doctrine. 
When  such  restraint  actually  exists,  and  is  ascertained  to  be  ef- 
fectual, and  no  doubt  arises  of  its  being  exerted,  it  would  be 
most  unreasonable  to  require  the  assured  to  go  on  and  submit  to 
the  experiment  of  a  capture ,  or  the  imminent  hazard  of  the  attempt. 
It  would  be  fatal  to  the  interest  of  all  concerned.     It  would  be 
against  the  duty  of  the  assured,  and  he  would  be  placed  under  a 
moral  inability  to  do  it.    I  admit  the  good  sense  of  the  rule,  that 
the  assured  shall  not  abandon  quia  iimei,  in  cases  in  which  the 
danger  is  remote  or  contingent,  as  where  storms,  cruisers  of  an 
enemy,  or  pirates,  threaten  a  vessel  in  transitu.    But  I  do  not  per- 
ceive the  fitness  of  its  application  to  cases  in  which  the  port  of 
destination  is  discovered  and  duly  ascertained  in  the  course  of 
the  voyage  to  be  shut,  by  being  in  possession  of  an  enemy,  or 
by  interdiction  of  trade,  or  by  a  blockade.    The  restraint  is  as 
much  felt,  and  operates  as  effectually,  as  if  the  vessel  was  actu- 
ally seized.     The  act  of  entry,  and  the  attempt  to  do  it,  becomes 
unlawful.    It  is  as  unlawful  to  rush  into  the  arms  of  an  enemy 
with  your  property  as  it  is  to  break  a  blockade,  or  force  an  en- 
tiy  into  a  port  when  an  entry  is  prohibited  by  the  sovereign  of 
such  port.    There  may  be  doubts  as  to  the  terminus  a  quo  or 
from  what  point  the  voyage  is  to  be  abandoned,  and  what  spe- 
cies of  demonstration  of  the  danger  the  assured  ought  to  require. 
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Sui  assuming  the  fact  of  the  existence  of  saoh  an  impediment, 
and  of  the  reasonable  certainty  that  it  woald  be  made  effectual 
to  the  loss  of  the  subject  insured,  the  assured  is  justified  in  giv- 
ing up  the  Toyage  and  calling  on  the  insurer  to  indemnify.  It 
ajDounts  to  a  loss  of  the  Toyage.  No  deviation  can  help  the 
party,  for  the  peril  existed  at  the  port  of  dischazge,  and  if  the 
restraint  is  not  limited,  or  transient,  the  spea  recuperandi^  as  to 
the  voyage,  is  as  much  gone  as  if  the  vessel  was  detained,  in  the 
course  of  her  voyage,  by  an  embargo  or  capture. 

I  am  aware  that  some  late  cases:  Madhinson  v.  Bohin9on^  8 
Bos.  &  P.  388;  LiMock  v.  Bmocroftl  6  £sp.  N.  P.  60;  Blacken- 
hagen  v.  London  Insurance  Company^  1  Camp.  N.  P.  450, 
go  yery  far  towards  denying  this  right  te  the  assured,  if  an 
ISnglish  enemy  creates  the  impediment;  but  in  this  respect,  I 
<»nnot,  at  present,  concur  in  the  distinction  which  they  seem  te 
assume;  and  when  the  case  arises,  I  shall  choose  te  give  it 
further  consideration.  In  the  present  case,  however,  I  do  not 
think  that  the  port  of  Barcelona  was  shut  so  as  to  bring  the 
case  within  the  reach  of  the  principle.  It  was  not  shut  gene- 
rally, or  absolutely,  against  American  vessels.  There  was  no 
general  interdiction  of  trade  with  that  port.  The  Spanish  de« 
cree  of  the  third  of  Januaxy,  1808,  which  operated  at  Barcelona, 
applied  only  to  neutral  vessels,  under  certain  special  circum- 
stances; and  whether  the  Amiable  Matilda  came  within  the 
operation  of  that  decree,  was  a  matter  of  uncertainty,  depend- 
ing upon  the  judicial  construction  which  the  decree  might  re- 
ceive, in  its  application  to  that  case. 

The  Milan  decree  of  the  seventeenth  of  December,  1807,  did 
not,  by  the  terms  of  it,  apply  to  the  case;  for  it  only  applied  to 
ships,  which  ''  should  have  submitted  to  be  searched  by  an 
Unglish  ship."  The  Amiable  Matilda  did  not  submit  to  be 
searched.  She  was  only  brought  to,  and  boarded,  by  an  English 
cruiser,  and  her  register  indorsed.  Whatever  presumption  that 
fact  might  afford  of  a  search;  yet  it  was  not  true,  in  fact,  and 
the  presumption  was  capable  of  being  destroyed  by  positive 
proof.  The  Spanish  decree  was  broader  in  terms,  for  it  applied 
to  every  vessel  **  which  might  have  been  visited  by  an  English 
ship."  But  this  decree  professed  to  be  grounded  on  the  Milan 
decree,  and  to  adopt  "the  same  measures."  It  accordingly 
follows  that  decree,  in  almost  ite  very  words;  and  if  it  deviates 
in  any  minute  particular,  it  is,  probably,  owing  to  the  difference 
of  lang^uage  and  the  changes  in  translation.  It  must  be  con« 
sidered  in  pari  materia,  as  part  of  the  same  system,  as  a  com* 
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mentary  on  the  saoLe  text,  and  as  by  no  means  intended  to  haTe 
a  more  extensive  or  rigorous  operation.  It  was,  therefore, 
doubtful,  whether  the  Amiable  Matilda  could,  by  any  sound 
judicial  decision,  hare  been  adjudged  liable  to  seizure  and  con- 
fiscation at  Barcelona,  under  the  Aranjuez  decree.  But  to 
make  out  a  just  ground  of  abandonment  from  this  decree,  it 
ought  to  have  been  certain  that  the  decree  applied  to  the  case 
of  this  yery  ship;  and  it  ought  to  be  equally  certain,  that  it 
would  have  been  put  in  force  against  the  ship,  had  she  arrived 
at  Barcelona,  and  before  she  could  have  anchored  twenty-four 
hours  in  good  safety.  If  there  existed  a  reasonable  doubt  of 
danger  in  both,  or  in  either  of  these  respects,  the  case  did  not 
amount  to  that  just  fear,  which  the  authorities  cited  by  Emerigon, 
consider  as  equivalent  to  the  application  of  physical  force  and 
violence. 

I  cannot  consider  the  danger  of  arrest  and  restraint  at  Bar- 
celona from  this  decree  to  have  been  so  certain  and  manifest  as 
to  be  in  any  degree  a  substitute  for  the  arrest  itself.  It  is  well 
known  to  the  world  that  the  Spanish  decree  was  not  a  spon- 
taneous measure  on  the  part  of  Spain.  It  was  presented  by  a 
master  who  had  just  traversed  the  continent  from  the  Baltic  to 
the  Mediterranean,  occupied  in  the  business  of  dictating  laws,  as 
well  as  of  extending  his  conquests.  The  decree  contains  upon 
the  face  of  it  the  marks  of  a  constrained  obedience,  for  it 
avows  in  the  preamble  that ''  I  will  that  there  be  adopted,  in  all 
my  dominions,  the  same  measures  which  my  intimate  aUy  has 
adopted."  Such  an  extraordinary  measure  as  this  Aranjuez 
decree  followed  the  Milan  decree  in  seventeen  days,  which  was 
not  much  more  than  time  enough  for  a  communication  between 
the  one  place  and  the  other.  It  was  not  therefore  to  be  ex- 
pected that  a  decree,  violating  eveiy  principle  of  law  and  justice, 
enacted  in  such  haste  and  made  in  subservience  to  the  policy  of 
an  ally  and  against  the  obvious  policy  of  Spain,  would  be  very 
scrupulously  observed  and  enforced.  A  strong  sense  of  in- 
terest would  operate  steadily  to  impede  its  execution.  The 
decree  admits  that  the  system  which  it  adopts  is  **  barbarous 
and  assimilated  to  the  legislation  of  Algiers.''  The  party 
ought  then  to  have  waited  for  proof  of  a  practical  application 
of  the  degree  to  a  case  like  his,  before  he  undertook  to  break 
up  the  voyage.  No  presumption  ought  in  decency  to  be  ad- 
mitted to  supply  the  evidence  of  facts.  Eveiy  presumption 
ought  to  have  been  indulged  in  favor  of  the  non-execution,  or 
at  least  the  most  benign  interpretation  of  this  decree,  by  the 
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admiialtj  courts  in  Spain.  The  captain  himself  did  not  consider 
the  danger  of  arrest  at  Barcelona,  under  the  decree,  as  worth 
regarding;  for  he  declares  that  he  broke  up  the  voyage  from  the 
danger  of  intermediate  capture,  and  was  persuaded  that,  if  the 
▼eesel  had  anived  at  Barcelona,  the  yessel  and  cargo  might 
have  been  protected  and  saved,  notwithstanding  the  decrees. 

We  are  therefore  of  opinion  that  the  voyage  was  not  broken 
up  for  any  justifiable  cause  or  peril  within  the  policy.  The 
▼erdict  is  consequently  against  law,  and  must  be  set  aside  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

See  SckmieU  v.  United  Ins,  Co.,  8  Am.  Deo.  819^  Ahowingwlien  the  insnzed 
nmj  ahMidnn  when  the  port  of  dertmation  is  aotnally  Uodkaded;  and  saa^ 
hakiiiig  a  abiilar  dootaine  as  the  principal  om^iRiehardton  v.  JUaine  bu,  Co,. 
4  Am.  Dm.  92. 


HrrcHcocK  v.  Harrington. 

[6  Jomnov,  290.] 

Ddwsb  nr  Lakd  Mobtqaoxd. — ^A  grantor  conveyed  land,  taking  back  at  tho 
aame  time  a  mortgage  to  secure  the  porchaBe-money.  The  grantee  died 
wfaHe  in  pOBMWon,  after  the  mortgage  was  dne,  and  nnsatiafied.  Atenant 
took  a  release  of  the  land  from  the  grantee's  heir,  and  paid  off  the  mort- 
gi^a  After  the  lapse  of  twen^-fiye  years,  the  widow  of  the  grantee 
hroog^t  an  action  to  recover  dower  in  the  land.  It  was  held  that  she  waa 
entitied  to  dower,  and  damages  from  the  death  of  her  hnshancL 

IfiOBlGAOOn  OwNEB. — ^The  mortgagor,  notwithstanding  the  mortgage,  is 
dwrnied  seised,  and  is  the  l^al  owner  of  the  land,  as  to  all  persons  ezoepi 
the  mortgagee  and  his  representatives. 

fiAUB  BT  Hsm  KG  Bab. — A  sale  by  the  heir  will  not  prevent  the  widow 
from  xeoovering  damages  from  the  death  of  the  ancestor,  nor  will  a  delay 
in  bringing  her  action  prejudice  her  claim  for  damages,  and  the  tenant^ 
if  he  would  excuse  himself  for  damages,  must  plead  iatU  temps  prist. 

AonoN  of  dower.  It  appeared  that  the  wife  of  Hitchcock  had 
been  married  to  one  Moses  Northrop  in  January,  1774,  by  whom 
0he  had  issue;  that  in  May  following  one  Smith  conveyed  the 
premises  in  question  to  Northrop,  taking  a  mortgage  thereof  to 
secure  the  payment  of  the  purchase-money  on  or  before  May  5, 
1777;  that  Northrop  kept  possession  of  the  premises  until  his 
death  in  1778,  the  mortgage  being  still  unsatisfied;  that  soon 
after  his  decease  the  widow  and  family  left  the  premises,  and 
in  1790  Smith  executed  leases  to  John  and  Nehemiah  Bayles  for 
ten  years,  who  took.a  release  of  the  interest  of  Northrop's  son 
And  heir  in  October,  1799,  and  afterwards  conveyed  the  prem- 
to  the  defendants,  that  the  mortgage  was  satisfied  by  Bayles 
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hnd  Bouse^  the  co-defendant,  in  September,  1806.  The  widow 
of  Northrop  married  Hitohcock  before  the  commencement  of  the 
action. 

The  questions  raised  for  the  consideration  of  the  court  were: 
1.  As  to  the  right  to  dower;  and,  2.  Whether  damages  should 
be  estimated  from  Northrop's  death,  or  only  from  the  time  the 
defendants  came  into  possessioii. 

Weston  and  ffenry,  for  the  demandant,  as  to  the  right  to 
dower,  relied  upon  the  statute,  1  Laws,  sess.  10,  c.  4;  Ka^  v. 
Preston,  Cro.  Jac.  190;  Broughlon  v.  Randall,  Cro.  Eliz.  502, 603; 
2  Bl.  Ck)m.  132,  133;  Ihylor'a  case,  cited  in  Wm.  Jones,  S17; 
2  Bac.  Ab.  371,  Dower,  C;  and  upon  the  question  of  damages, 
cited  Stat.  sess.  10,  c.  4,  sec.  2;  Co.  litt.  32,  a.;  2  Bao.  Ab. 
Dower,  I. 

Sudam,  contra,  contended  that  the  action  had  been  barred  by 
the  lax>se  of  time. 

By  Court,  Kent,  C.  J.  The  first  question  arising  upon  this 
case  is,  whether  the  husband  was  so  seised  of  the  premises 
during  the  coverture  as  to  entitle  his  wife  to  dower. 

The  objection  of  the  want  of  seisin  in  the  husband  cannot  be 
received  from  the  defendants,  as  they  hold  under  the  husband, 
by  virtue  of  conveyances  from  his  son  and  heir  at  law.  The 
husband  died  in  possession  without  any  previous  entry  or  fore- 
closure by  the  mortgagee,  and  it  ought  not  to  be  permitted  to 
the  heir,  or  person  claiming  under  him,  and  enjoying  the  estate 
to  deny  the  seisin  of  the  ancestor.  In  Taylor^s  case,  34  Eliz. 
(cited  in  Sir  W.  Jones,  317),  it  was  held  that  if  a  tenant  at  will 
or  for  years  made  a  feoffment  in  fee  and  died,  and  his  wife 
brought  dower  against  the  feoffee,  he  could  not  plead  that  the 
husband  was  not  seised.  But  if  the  defendants  are  allowed  to 
make  this  objection,  I  think  it  cannot  avail  them  here,  as  the 
mortgage  no  longer  exists.  It  was  paid  off  and  disohaiged, 
without  having  been  foreclosed.  The  mortgage  estate  is  ex- 
tinct; and  the  defendants  hold  under  the  title  and  seisin  of  the 
husband,  existing  prior  to  the  mortgage.  By  discharging  the 
mortgage,  the  title  is  to  be  deduced  £rom  the  original  purchase 
of  the  husband,  and  he  is  to  be  considered  as  having  been 
seised  ab  initio.  The  defendants  do  not  pretend  to  hold  under 
the  mortgage.  The  mortgagee  exercised  no  other  act  of  owner- 
ship than  making  a  lease  for  yoars.  The  title  of  the  defend* 
ants  is  wholly  from  the  heir;  and  when  the  heir  sold,  the 
amount  of  the  mortgage  was  no  doubt  deducted  from  the  pur* 
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chase-money;  and  the  redemption  of  the  mortgage  was  for  the 
benefit  of  the  title  derived  from  the  heir.  The  question  is  hero 
the  same  as  if  the  heir  of  the  husband  was  the  defendant;  aud 
I  cannot  perceive  any  principle  that  would  allow  him  to  set  up 
a  satisfied  mortgage  in  bar  of  dower.  It  is  now  the  settled  law 
in  this  court,  and  the  same  principle  has  been  recognized  in  the 
court  for  iJie  correction  of  errors,  that  the  mortgagor  is  to  be 
deemed  seised^  notwithstanding  the  mortgage,  as  to  all  persons 
except  the  mortgagee  and  his  representatives.  When  his  in- 
terest is  not  in  question,  the  mortgagor,  before  foreclosure  or 
entry  under  the  mortgi^e,  is  now  considered  at  law  as  the 
owner  of  the  land;  and  it  does  not  lie  with  the  heir  or  his  as- 
signee to  deny  the  seisin,  and  defeat  the  wife  of  her  dower. 
If  the  present  tenant  was  the  mortgagee,  or  a  person  deriving 
title  under  the  mortgage,  the  case  would  present  a  very  distinct 
subject  for  consideration;  and  the  question  would  then  arise, 
whether  the  husband  acquired  a  seisin  by  his  deed  of  the  third 
of  May,  1774,  competent  to  entitle  his  wife  to  dower,  notwith- 
standing a  mortgage  to  secure  the  purchase-money  was  pres- 
ently, upon  deliveiy  of  the  deed,  re-executed  by  him.  But  as 
that  question  does  not  necessarily  present  itself,  the  court  for- 
bear to  discuss  and  decide  it.  It  is  sufficient,  in  this  case,  to 
say  that  as  the  tenant  claims  title  under  the  seisin  of  the  hus- 
band, and  no  right  arising  under  the  mortgage,  and  existing  in 
the  tenant,  is  set  up,  the  tenant  cannot  be  permitted  to  avail 
himself  of  a  satisfied  mortgage,  in  bar  of  the  demandant's  right 
of  dower.  The  same  principle  ought  perhaps  equally  to  estop 
him  from  setting  up  an  existing  mortgage,  because  we  now 
regard  the  mortgage  estate  only  for  the  benefit  of  the  mortgagee 
and  his  assigns.  As  to  the  rest  of  the  world,  so  long  as  it  is 
not  put  in  force,  it  is  only  a  pledge  or  lien  on  the  land,  with 
which  they  have  no  concern  any  further  than  not  to  disturb  it. 
The  objection,  then,  to  the  demandant's  right  to  recover  totally 
fails. 

2.  The  remaining  question  is,  whether  any  and  what  damages 
the  demandant  is  entitled  to  recover  ?  The  statute  of  Merton, 
which  we  have  adopted,  gives  the  widow  damages  from 
the  death  of  her  husband,  provided  the  husband  died  seised. 
The  husband  in  this  case  died  in  possession,  after  the  mortgage 
debt  had  become  due,  but  without  foreclosure  or  entry  by  the 
mortgagee.  According  to  the  settled  doctrine  in  our  courts, 
and  to  which  I  have  already  alluded:  1  Cai.  47,  and  4  Johns. 
41,  he  is  to  be  considered  as  dying  seised  of  the  inheritance  in 
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respect  to  the  dower  of  his  wife,  and  within  the  purview  of  tho 
statute.  It  is  only  as  against  the  mortgagee  that  the  mortgagor 
is  regarded  as  quasi,  a  tenant  at  will.  He  is  considered  as  the 
owner  of  the  inheritance,  in  respect  to  the  rest  of  the  world, 
and  to  every  beneficial  purpose  that  concerns  himself;  nor  does 
the  sale  of  the  estate  to  the  present  defendants  make  any  alter* 
ation  in  the  rule  of  damages.  It  was  held  in  Brown  t.  Smiih, 
cited  in  Buller's  N.  P.  117,  that  if  the  heir  sell  to  L  S.,  and  the 
widow  recover  against  him,  he  must  pay  the  whole  mesne  profits, 
from  the  death  of  the  husband,  though  he  has  not  himself  been 
half  the  time  in  possession.  The  widow  is  entitled  to  these 
damages  under  the  statute,  and  she  can  recoTor  only  against 
the  tenant.  Nor  does  her  omission  to  show  a  demand  of  her 
dower  prejudice  her  claim  to  damages  in  this  case,  for  it  was  de- 
cided in  the  K.  B.  in  Dobson  t.  Ddbson,  Cas.  temp.  Hardw.  17, 
that  though  no  demand  of  dower  in  pais  be  shown,  yet  the 
tenant,  if  he  would  excuse  himself  from  damages,  must  plead 
tout  temps  prist ;  and  unless  he  so  pleads,  he  shall  not  take  ad- 
vantage of  the  laches  of  the  widow  in  not  demanding  her  dower. 
The  same  rule  has  been  repeatedly  recognized:  Co.  Lit.  82  b, 
33  a;  Buller's  N.  P.  117. 

The  statute  of  limitations,  which  was  mentioned  in  the  argu- 
ment as  another  ground  of  defense,  cannot  apply  here,  if  it  be 
applicable  at  all  to  this  action.  It  was  not  pleaded.  The  pleas 
which  were  put  in,  were  all  to  precise  specific  facts;  and 
under  neither  of  them  could  or  ought  such  a  matter  to  be  given 
in  evidence. 

Upon  the  whole,  the  demandant  is  entitled  to  judgment  for 
her  dower,  in  the  whole  lot  in  question,  together  with  her  dam- 
ages from  the  death  of  her  husband. 

Judgment  for  the  demandant. 


This  oaae  is  {reqnently  cited  for  the  propoBition  that  the  mortgagor  is  tho 
real  owner,  the  mortgage  being  a  mere  pledge  or  lien:  Lane  v.  Shears,  1  Wend. 
437;  AstOTT.  Hoyt,  5  Id.  616;  WaUerY.  Cranly,  14  Wend.  66;  Wilsony.  Troup, 
2  Cow.  231;  RooseveU  v.  FuUon,  7  Id.  78;  Mills  v.  Van  ToorAw,  20  N.  Y.  416. 
But  at  the  present  time,  this  proposition  admits  of  no  discussion,  for  this  is 
generally  held  in  this  countiy. 

But  the  great  point  in  the  case  upon  which  discussion  has  arisen,  and  which 
is  not  yet  free  from  doubt,  is  as  to  a  right  of  dower  in  mortgaged  premises. 
The  <lifficnlty  is  thus  stated  by  Washburn  on  Real  Property,  voL  1,  p.  183: 
"Whether  a  mortgage  in  any  given  case  is  or  is  not  a  subsisting  cumtand- 
ing  lien  and  incumbrance  upon  an  estate,  so  as  to  affect  the  dower  right  of 
the  wife  of  the  mortgagor  or  his  assignee,  often  presents  questions  of  great 
difficulty.    Sometimes  it  has  been  attempted  to  determine  the  question  by 
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iiujmring  whether  the  party  who  sets  up  the  mortgage  has  obtained  a  prop- 
er^ in  it  I7  a  formal  assignment.    At  other  times  it  has  been  held  important 
that  there  has  been  a  f onnal  diacharge  or  release  of  the  mortgage  by  the 
holder  thereof  npon  being  paid  the  mortgage  debt.    It  is  apprehended  that 
neither  of  these  is  a  test  which  can  always  be  relied  on,  since  courts  of  equity, 
in  which  sach  questions  nsnally  arise,  will  go  behind  the  form  to  reach  the 
sQbataDtial  equities  of  the  parties."    The  authority  of  the  principal  case  as 
to  the  widow's  rigjht  to  dower,  when  a  mortgage  was  paid  o£F  by  one  deriying 
title  £ram  the  mortgagor,  is  followed  in  Collins  v.  Tony,  7  Johns.  278,  post, 
and  CoaUs  t.  Cheever,  1  Cow.  478;  but  these  last  cases  are  criticised  and 
their  CQnectnees  questioned  in  Van  Dyne  v.  Thayre,  19  Wend.  168.    The  de- 
ctnon  in  Popkin  v.  Bumstead,  ante,  113,  in  Massachusetts,  holds  differently 
from  the  principal  case.    In  1  Scribner  on  Dower,  498,  reference  is  thus 
made  to  these  caooo,  and  attention  is  called  to  the  fact  that  they  were  decis* 
ions  at  law,  and  the  author  says:  *^HUehcocik  v.  Harringtan  and  Popkin  y. 
Bmukad  were  almost  identical  in  their  main  features.    In  the  former  the 
title  was  deriyed  from  the  heir,  and  in  the  latter  from  the  administrator  of 
the  mortgagor.     In  each  case  the  tooant*  while  in  possession  and  necessarily 
after  the  death  of  the  husband,  had  satisfied  the  mortgage.    In  the  one  case 
the  payment  waa  held  to  entirely  extinguish  the  mortgage,  leaying  the  tenant 
to  rest  solely  on  the  title  deriyed  from  the  mortgagor,  and  consequently  to 
entitle  the  widow  of  the  latter  to  dower  in  the  entire  estate;  in  the  other 
caae  the  equity  of  redemption  was  treated  as  an  equitable  iuBtead  of  a  l^al 
estate,  and  it  was  held  that  the  satisfaction  of  the  mortgage  debt  operated  to 
conrert  that  equitable  into  a  legal  estate,  .and  to  inyest  the  tenant  with  the 
whole  fee-simple  to  the  absolute  exclusion  of  dower.    It  seems  manifest,  as 
the  law  is  now  settled,  that  in  each  of  these  cases  the  widow  was  entitled 
to  dower;  but  it  is  yezy  questionable  whether,  in  either  case,  she  could  be 
lawfully  let  in  to  her  dower  in  the  entire  estate,  except  upon  contribution 
of  her  proportion  of  the  amount  paid  for  the  redemption  of  the  mortgage. 
If  she  could  not,  then  the  proper  remedy  waa  by  bill  in  equity  to  redeem." 

MiEKOim, — An  examination  of  the  decisions  will  show  that  there  is  much 
uncertainty  on  this  question;  for  subsequent  decisions,  often  in  the  same  state, 
so  break  in  upon  or  modify  the  doctrine  of  a  preyious  case,  as  to  make  the 
precise  authority  of  a  decision  not  easy  to  determine.  Hie  cases  on  this 
point  turn  materially  upon  the  doctrine  of  merger,  which,  in  many  of  its  ap- 
plications, 18  not  yery  well  defined.  This  much  is  well  settled  by  the  author- 
ities, that  a  merger  will  not  be  deemed  to  be  effected  in  equity,  where  inter- 
vening ri^ts  would  thereby  be  prejudiced:  Forbes  y,  MoffaU,  18  Ves.  jun.  390; 
James  y.  Morey,  2  Cow,  246;  Hinehman  y.  Emans,  1  N.  J.  Eq.  100;  Edgarton 
y.  Young^  46  IlL  464;  Lyon  y.  Ilvaine,  24  Iowa,  9;  Davis  y.  Pierce,  10  Minn. 
376;  1  Jones  on  Mortga^ges,  sec.  848.  This  author  yery  accurately  giyes  a 
summary  of  the  doctrine  in  his  work  on  mortgages.  "It  is  a  general  rule," 
he  says,  "  that  when  the  legal  title  becomes  united  with  the  equitable  title, 
«o  that  the  owner  has  the  whole  title,  the  mortgage  is  meiged  by  the  unity  of 
posaesBSon.  But  if  the  owner  has  an  interest  in  keeping  these  titles  dis- 
tuct,  or  if  there  be  an  interyening  right  between  the  mortgage  and  the  equity, 
there  ia  no  mergjer.  Thus,  where  the  purchaser  of  the  equity  of  redemption 
of  premises  already  subject  to  a  mortgage  made  a  second  mortgage,  and 
while  this  was  outstanding;  took  an  alignment  of  the  first  mortgage,  which 
he  afterwards  assigned  to  a  third  person,  it  was  held  that  the  first  mortgage 
was  iMi  extinguiahed,  but  that  the  second  mortgage  outstanding  preyented  a 
merger.**    The  doctrine  is  well  stated  and  its  limitations:  Bellows,  C.  J.,  in 
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Stantons  v.  Thompwn,  49  N.  H.  272.  "In  fact»'*  he  says,  "the  doctriiie  of 
mei^ger  springs  £rom  the  fact  that  when  the  entire  equitable  and  legal  estates 
are  united  in  the  same  person,  there  can  be  no  occasion  to  keep  them  distinct, 
for  ordinarily  it  could  be  of  no  use  to  the  owner  to  keep  up  a  chaxge  upon 
an  estate  of  which  he  was  seised  in  fee-simple;  but  if  there  is  an  outstanding, 
intervening  title,  the  foundation  for  the  merger  does  not  ezist^  and  as  matter 
of  law  it  is  so  declared.**  Chief  Justice  Savage,  in  CoaJtes  ▼.  Cheever,  1  Cow. 
460,  in  relation  to  its  application,  says:  "That  the  spirit  of  the  cases  seems 
to  be  this,  that  where  the  tenant  in  possession  enters  by  virtue  of  a  purchase 
from  the  mortgagor,  then  the  subsequent  purchase  of  the  mortgage  by  him  i» 
an  extinguishment,"  and  it  would  therefore  follow  that  dower  r^t  would 
attach. 

MoBTGAOE  Paid  in  LirE-TDiE  of  Mortgagor. — ^When  a  mortgage  is  pud 
and  discharged  by  the  mortgagor,  or  his  assigns,  it  shall  inure  to  the  benefit 
of  his  widow  in  the  matter  of  dower,  and  her  rigiht  reviving  she  may  recover 
just  as  if  no  mortgage  had  existed:  1  Washbume  on  Beal  Prop^:ty,  lSi» 
citing  principal  case,  and  Bolton  v.  Ballard,  13  Mass.  227;  BuUardY,  Bowers, 
10  K.  H.  500;  Oibsonv.  Grehore,  3  Pick.*475,  a  leading  case  on  this  subject 
In  Bolton  v.  Ballard,  the  owner  of  an  equity  of  redemption  conveyed  the 
premises  in  fee,  the  grantee  agreeing  to  pay  to  the  mortgagee  the  amount  due 
on  the  mortgage,  and  the  balance  of  the  purchase-money  to  the  grantor,  which 
was  accordingly  done.     It  was  held  that  the  grantor's  widow  was  entitled  to 
dower  in  the  premises.    The  court  distinguished  the  case  from  Popkin  v. 
Bumstead,  ante,  113,  upon  the  ground  that  in  that  case  the  widow  had  joined 
in  the  mortgage  and  released  her  dOwer,  while  in  the  case  before  them,  the  hus- 
band became  the  owner  of  the  lands  subject  to  the  mortgage,  and  the  de- 
mandant had  never  released.    In  the  case  the  court  treat  the  transaction  pre- 
cisely as  if  the  whole  purchase-money  had  been  paid  to  the  husband,  and  he 
had  then  satisfied  the  mortgage.    With  respect  to  such  satisfaction,  there- 
fore, the  purchaser  through  whose  hands  the  money  passed,  was  regaxded  as 
the  mere  agent  or  instrument  of  the  husband,  and  not  as  making  thedisbmae- 
ment  in  his  own  right  or  from  his  own  funds.    And  this  principle  controlled 
the  court  in  Carter  v.  Goodm,  3  Ohio  St.  75,  79,  where  the  court  say:  *'The 
ground  here  taken  is  fortified  by  the  dedsiona  of  the  supreme  court  in  Tayior 
V.  Foufler,  18  Ohio,  567;  also  by  the  decisions  of  the  supreme  court  of  Munan 
chusetts  in  Bolton  v.  BaUard,  13  Mass.  227,  and  in  Barber  ▼.  Parher^  17 
Mass,  564,  and  also  by  the  supreme  court  of  New  York  in  Hitchcock  v.  Jffar^ 
rmgton,  6  Johns.  200."    So  the  court  held  that  where  the  vendee  of  real 
estate,  in  compliance  with  the  terms  of  his  contract,  in  the  payment  of  »  pert 
of  the  purchase-money,  satisfies  a  debt  of  his  vendor  secured  by  a  subeisrluii^ 
mortgage  on  the  premises  given  by  the  vendor,  and  in  which  his  wife  joined  to 
the  person  from  whom  he  derived  title,  and  causes  the  mortgage  to  be  rrlraood 
on  the  record  at  the  time  by  the  mortgagee,  no  interest  under  the  mottgng^  or 
by  means  of  the  transaction  accrues  to  the  vendee  to  bar  the  contingent  dower 
estate  of  the  wife  of  the  vendor.    A  leading  case  in  this  oomiection  is  BcUon 
V.  Simonds,  14  Pick.  08»  which  has  been  frequently  dted.    The  oompkaaant 
had  joined  with  her  husband  in  mortgaging  a  portion  of  his  estate.    The  equity 
of  redemption  was  afterwards  sold  to  the  defendant,  on  an  exeoutkm  iosoed 
against  the  husband,  and  the  defendant  during  the  life-time  of  the  mortga^r 
having  paid  the  amount  due  thereon  to  the  mortgagee,  claimed  anassigiunetit 
of  the  mortgage,  but  on  the  mortgagee  declaring  that  an  assignment  was  un- 
necessary, the  mortgage  was  discliaiged  of  record.     It  was  held  that  thia  dis- 
ohaige  was  an  extinguishment  of  the  mortgage  and  not  an  equitaUe  aaai^u-^ 
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it,  and  that  the  "widow  waa  entitled  to  dower  in  the  land  free  from  the 
memnhnnoe  of  the  mortgage.  The  court  aaid  that  "the  doctrine  of  merger 
is  not  a^licahle,  for  the  estate  in  the  mortgagee  waa  never  aaaigned  to  the 
deDendant,  and  never  Tested  in  him,  so  that  it  could  not  unite  with  the  eqoit- 
aible  title  in  him,  ao  as  to  operate  as  a  metg^.  Bat  thia  mortgage  has  been 
legally  discharged,  the  debt  has  been  paid,  and  can  no  longer  be  set  np  as  » 
mbsisting  title  either  at  law  or  hi  equity.  It  makes  no  difference  that  the 
defendant  waa  advised  and  supposed  that  a  discharge  of  the  mortgage  would 
be  equaHj  beneficial  to  him  as  an  assignment.  This  was  a  mistake,  which, 
however,  this  court  haa  no  power  to  correct." 

When  the  court  waa  pressed  as  to  the  obligation  of  the  widow  to  contribute, 
the  point  was  distinguished  between  a  redemption  during  the  husband's  life- 
time and  after  his  death,  and  holding  that  in  the  former  case  the  obligation 
to  contribute  did  not  exist.     "In  the  present  case^**  they  said,  "the  plaintiff 
dearly  was  not  bound  to  contribute  to  the  redemption  of  the  first  mortgi^ 
irhen  it  was  paid  off  and  discharged.    This  was  done  during  the  life  of  the 
bnaband,  and  clearly  the  wife  then  was  not  bound  to  contribute,  and  the 
Imsband  waa  not  bound  to  repay  the  mortgage  debt»  unless  he  saw  fit  to  re- 
deem the  equity.    The  defendant,  therefore,  redeemed  in  his  own  right. 
He  Iwught  the  equity  subject  to  these  mortgages,  and  there  seems  to  be 
Tirt^4Tig  inequitable  in  holding  him  bound  to  redeem  them.    In  the  case  of 
Swaine  v.  Perine,  6  Johns.  Gh.  482,  it  is  decided  by  chancellor  Kent,  that  if 
"tiie  bcin  pay  a  mortgage,  the  wife  shall  contribute  to  the  amount  paid  by  the 
]ieir%  but  that  as  far  as  the  husband  had  reduced  the  mortgage  in  his  life- 
time, that  was  doubtless  so  far  a  reduction  for  the  benefit  of  the  wife  aa 
'well  as  himself.    The  same  rule  will  hold  where  payment  is  made  by  the 
dgnee  of  the  huaband  during  his  lifetime,  and  this  is  decisive  in  the  present 
Scrifaner  says  that  the  correctness  of  the  position  in  the  last  sentence 
is  doubted;  but  this  is  the  proposition  of  Washburn,  noticed  above;  and  the 
point  is  determined  in  a  late  case  in  Ohio:  Ketelium  v.  SJiaw,  28  Ohio  St.  503: 
and  aee^  to  the  same  point,  Hatch  v.  Palmer,  58  Me.  271;  AtkinsonT,  Stewart^ 
46  Mo.  510.    The  result  of  the  decisions  under  this  head  is  thus  given  in 
1  Washbume  on  Real  Frbperty,  186:    "During  the  life  of  the  husband,  the 
wife  ia  not  bound  to  contribute  towards  the  redemption  of  the  mortgage,  and 
ia  not^  therefore,  to  be  charged  therewith  whoever  may  redeem.     But  upon 
ber  huaband's  death  she  takes  her  interest  in  the  estate,  if  at  all,  charged 
-with  the  mortgage,  and  if  any  one  interested  in  the  estate,  as  heir  or  pur- 
chaser, diacharge  or  redeem  the  mortgage^  he  thereby  acquires  an  equitable 
lien  upon  the  estate  which  he  may  hold  against  the  widow  till  she  contributea 
ber  proportion  of  the  charge  according  to  the  value  of  her  interest;'*  and  for 
this  he  cites  EcUan  v.  SifMndsp  wpra;  Svoame  v.  Penney  5  Johns.  Ch.  482; 
Qibmm  v.  Crtkort,  5  Pick.  146;  JRichanUon  v.  Skolfield,  45  lie.  386;  Strong 
V.  Cimvene,  8  Allen,  21 L    Scribner  on  Bower,  1  voL  p.  509,  thinks  Wash* 
bune  ia  not  sustained  iu  thia  last  proposition  by  the  cases  of  Wedge  v.  Moore, 
6  Cush.  6,  and  Smith  v.  Stanley,  37  Me.  11.     Wedge  v.  JIfoore  waa  decided  by 
Shaw,  C.  J.,  and  it  was  held  that  a  widow  who  released  her  dower  in  the 
second  only  of  three  mortgages  made  by  her  husband,  is  entitled  to  dower  in 
the  land  as  against  the  third  mortgagee,  who  paid  and  discharged  the  first 
and  second  mortgage  without  the  knowledge  or  consent  of  the  mortgagor. 
The  facta  were  thtse:  Wedge,  the  husband,  in  1823,  mortgaged  to  one  Chit- 
tenden, without  his  wife  releasing  dower.    In  1824,  he  made  a  mortgage  of 
the  aame  premiBes^  in  which  his  wife  joined,  to  an  insurance  company.    In 
Hay,  1830,  he  mortgaged  the  premises,  but  in  which  his  wife  did  not  join. 
The  owners  of  the  last  mortgage  obtained  possession  of  the  whole  promises. 
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and  paid  and  diachai^ged  the  fint  two  mortgagee  withont  the  knowledge  or 
consent  of  the  mortgagor,  and  conyeyed  the  whole  premises  to  the  tenaaty 
the  defendant,  by  a  deed  with  general  warranty.  The  decision  cites  no  case 
as  anthority,  and  was  decided  on  principle  and  on  the  facts,  and  does  not  in 
any  way  militate  against  previous  decisions.  And  an  examination  of  Smtik 
V.  StofUei/y  will  show  that  it  in  no  way  conflicts  with  the  proposition  laid 
down  by  Washbume. 

MoBTOAOE  Paid  afher  Mobtoaoob's  Death.  — It  is  especially  on  this 
head  difficolties  arise.  The  principal  case  comes  under  this  classification. 
The  question  turns  on  the  person  who  pays  or  discharges  the  mortgage;  for 
if  after  the  mortgagor's  death  the  executor  or  administrator,  out  of  the  assets^ 
pays  off,  as  he  should,  mortgage  incumbrances,  the  widow  must  have  her 
dower  without  contribution:  Gibson  v.  Crehore,  5  Pick.  146.  The  principal 
case,  so  far  as  it  holds  that  a  person  who,  deriving  title  through  the  mortgagor, 
pays  off  a  mortgage,  which  was  a  prior  lien  to  the  widow's  dower,  shall  never- 
theless hold  the  land  subject  to  her  claim  of  dower,  may  well  be  questioned 
at  this  day.  And  for  this  proposition,  without  qualification,  its  authority 
would  hardly  be  sustained.  Probably  from  the  case,  the  decision  may  stand 
as  applicable  to  the  facts  there,  and  moreover  because  it  was  a  case  at  law. 
Kent  observes,  as  a  reason  for  his  decision,  that  "the  title  of  the  defendants 
is  wholly  from  the  heir;  and  when  the  heir  sold,  the  amount  of  the  mortga^ 
was  no  doubt  deducted  from  the  purchase-money;  and  the  redemption  of 
the  mortgage  was  for  the  benefit  of  the  title  derived  from  the  heir.'*  If,  in- 
stead of  discharging  the  mortgage,  an  assignment  had  been  taken,  the  decision 
would  no  doubt  have  been  different.  In  all  cases,  if  it  be  the  intention  of 
the  party  paying  a  mortgage  to  retain  it  as  a  lien  upon  the  land,  he  should 
liave  it  formally  assigned  to  him  so  that  he  may  stand  in  the  place  of  the 
mortgagee  if  he  holds  under«uch  circumstances  that  law  or  equity  will  regard 
him  as  assignee:  RuastU  v.  Austin^  1  Paige  Ch.  192;  James  v.  Aforey,  2  Cow. 
246;  Freeman  v.  Paul,  3  Me.  260;  Hastings  v.  Stevens,  9  Foster,  564;  Wade  ▼. 
Howard,  6  Pick.  492;  Atkinson  v.  Angert,  46  Mo.  515. 

Whether  the  release  of  a  mortgage  constitutes  a  discharge  or  an  assignment 
depends  not  so  much  upon  the  form  of  the  instrument  as  upon  the  relation  of 
the  parties  to  the  estate,  and  their  personal  intent  derived  from  the  circum- 
stances  under  which  the  conveyance  is  made.  If  the  release  be  made  to  ona 
who  is  bound  to  extinguish  the  mortgage  for  the  benefit  of  another,  it  will 
be  held  to  operate  as  a  discharge:  1  Jones  on  Mortgages,  sec.  858;  Wads^ 
worth  V.  Williams,  100  Mass.  126;  Fanoell  v.  Cotting,  8  Allen,  211. 

The  position  laid  down  in  1  Jones  on  Mortgages,  sec.  868,  is  well  sustained 
by  the  cases  there  cited,  that  "an  assignment  to  the  owner  of  the  equity  of 
redemption,  who  is  not  the  original  mortgagor,  but  a  subsequent  purchaser 
will  not  generally  operate  as  a  discharge  or  merger  of  the  mortgage,  because 
it  is  his  manifest  interest  to  hold  the  two  different 'titles  distinct,  if  he  has 
any  occasion  for  protection  against  any  other  intervening  interest  or  title. 
In  such  case  it  is  immaterial  whether  the  transfer  bo  effected  by  an  assign- 
ment in  the  usual  form,  or  by  a  deed  of  release  or  quitclaim." 

It  is  now  well  settled  that  when  the  heir,  or  the  holder  of  an  equity  of  re- 
demption, has  redeemed  the  lands  from  a  mortgage  incumbrance  which  was  a 
prior  lien  to  the  dower  right  of  the  widow,  she  must  in  equity  contribnto 
^er  ratable  proportion  of  the  amount  paid  before  she  can  be  endowed  of  the 
estate:,  iSioatfM  ▼.  Ferine,  5  Johns.  Ch.  482;  Robinson  v.  LeatriU,  7  K.  H.  74| 
Norris  v.  Morrison,  45  Id.  490;  Chistvell  v.  Morris,  1  McCarter,  101,  where 
the  principle  case,  and  many  of  the  authorities  are  considered  by  Chanoelloi 
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Green,  who  says:  "The  wife  can  only  avoid  the  effect  of  a  mortgage,  and  be 
xestoTed  to  her  right  in  one  of  two  modes:  firsts  when  the  debt  shall  be  paid 
and  satisfied  by  the  husband,  or  by  some  person  acting  in  his  behalf  and  in 
Ilia  right*  so  that  the  mortgage  is  extingtushed  by  means  of  which  the  whole 
object  and  purpose  of  giving  it  is  accomplished;  second,  by  a  redemption  pro 
iaiUo  by  payment  of  an  equitable  proportion  of  the  mortgage  debt.*' 

SiATCTB  ov  LnoTATiONS  AS  A  BAB. — ^In  Several  of  our  states  there  are 
■tatateaof  limitations  in  regard  to  actions  frir  dower;  a  summary  of  thelegis- 
Istion  on  this  head  will  be  found  in  2  Scribner  on  Bower,  chap.  20.  In  New 
York  the  action  must  now  be  brought  within  twenty  years  after  the  hus« 
ImumI's  death:  1  Bev.  Stat.  742;  and  this  is  the  period  in  Massachusetts:  Gen. 
Statb  ch.  90,  sec.  0.  Angell  on  limitations,  sec.  867,  thus  refers  to  this  sub* 
ject:  "Bower  is  not  within  the  statutes  of  limitation  of  Henry  or  of  James» 
tmt  a  fine  levied  by  the  husband  or  his  alienee  or  heirs  wiU  bar  her  by  the 
force  of  the  statute  of  non-claims  unless  she  bring  her  action  within  five  yean 
after  the  accming  of  her  title,  and  the  removal  of  her  disabilities,  if  any.  In 
Ifew  Hampshire^  in  Georgia,  in  North  Carolina,  and  in  Tennessee,  the  writ  ia 
BO^  within  the  statote  of  limitations,  and  in  Maryland  it  has  been  held  that 
tiie  statote  of  lifnitationa  ia  no  bar  in  equity  to  the  daim  of  dower.** 


Denton  v.  Noyes. 

[6  JoBvsoir,  288.] 

JJnAVTBaaaasD  Apfkabakcb  bt  Attornet— VALmxrr  ov  Judohxnt. — 
Where  an  attorney  appeared  for  a  defendant  against  whom  a  writ  had 
been  issued,  but  not  served,  and  without  authority  oonfessed  a  judgment, 
the  judgment  was  held  regular. 

fiaMBDT  voR  Umauthobized  Apfea&ancb. — ^An  unwarranted  appearance  of 
an  attorney  ia  good  as  to  the  courts  but  it  is  otherwise,  if  there  be  any 
fraud  or  collusion  between  the  plaintiff's  attorney  and  the  attorney  for 
the  defendant;  but  if  the  attorney  for  the  defendant  be  not  responsible 
to  answer  to  his  assumed  client*  the  court  will  relieve  against  the  judg- 
ment. And  the  court  to  protect  the  rights  of  the  respective  parties,  wfll 
lei  the  judgment  stand,  but  stay  all  proceedings^  and  let  in  the  defen- 
dant to  plead  if  he  has  any  defense. 

MonoK  to  set  aside  a  judgment,  because  of  an  unauthorized 
appearance  of  the  attorney  for  the  defendant.  From  affidavits 
it  appeared  that  the  plaintiffs  had  obtained  three  judgments, 
two  against  the  defendant,  and  a  third  against  one  Edmunds;  on 
three  drafts  drawn  by  one  Noyes  upon  the  defendants  in  the 
three  suits,  and  accepted  by  them.  When  the  drafts  became 
due  the  drawer  was  notified  that  unless  paid  writs  would  be 
iasaed  against  all  the  parties.  He  requested  time  until  certain 
propositions  he  made  should  be  considered.  This  was  refused 
hy  the  attorney  for  the  plaintiffs  unless  some  attorney  would 
appear  and  stipulate  for  the  defendants  to  have  the  suits  com* 
menced  as  of  a  previous  date,  so  as  to  lose  no  time.  Thereupon, 
one  Hosmer,  an  attorney,  gave  a  written  stipulation  in  all  the 
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causes,  engaging  as  attorney  for  the  defendants,  that  good 
special  bail  should  be  filed  within  twenty  days  after  the  Novem- 
ber term,  and  Edmunds  one  of  the  defendants  when  informed, 
consented  to  this  appearance.  Noyes,  the  drawer,  being  unable 
to  comply  with  the  terms  proposed,  the  plaintiffs'  attorney 
called  upon  Hosmer  to  put  in  special  bail  as  agreed, 
and  Hosmer,  as  attorney  for  the  defendants,  requested 
that  the  plaintiffs'  attorney,  in  order  to  save  the  expense  of  a 
trial,  accept  common  bail,  and  a  cognovU  actionem  in  all  the 
suits  for  the  amount  of  the  drafts.  This  was  accordingly  done. 
Judgment  was  entered  up  against  all  the  defendants.  John 
Noyes,  the  defendant,  it  appeared,  had  taken  no  part  in  the 
negotiations,  and  had  given  no  authority  to  Hosmer  to  appear. 

WiUiama^  for  the  defendant. 

Van  Buren  andBenry,  for  the-plaintifb. 

By  Court,  Keft,  C.  J.    The  judgment  in  this  case  is  regular 
upon  record.    An  attorney  of  this  court  appears  for  the  defend- 
ant to  a  writ,  which  had  been  sued  out,  but  not  served,  and  he 
afterwards  confesses  judgment.    The  want  of  a  warrant  of  at- 
torney is  cured  after  judgment  by  the  statute  of  amendments 
and  jeofails:  Bev.  Laws,  vol.  1, 129,  132.    If  the  attorney  baa 
acted  without  authority,  the  defendant  has  his  remedy  against 
him ;  but  the  judgment  is  still  regular,  and  the  appearance  en- 
tered by  the  attorney,  vnthout  warrant,  is  a  good  appearance  aa 
to  the  court:  1  Keb.  89;  1  Salk.  86;  Comyns  Dig.  tit.  Attorney, 
B.  7.    This  rule  of  law  though  perfectly  well  settled,  would 
oftentimes  be  unjust  in  its  operation,  if  it  was  not  so  restrained 
as  to  save  the  party,  who  may  be  affected  by  it,  from  injuiy.     It 
was,  therefore,  wisely  laid  down  by  the  K.  B.  in  the  time  of 
Lord  Holt,  1  Salk.  88>  that  if  the  attorney  for  the  defendant  be 
not  responsible,  or  perfectly  competent  to  answer  to  his  assumed 
client  they  would  relieve  the  party  against  the  judgment,  for 
otherwise  a  defendant  might  be  undone.    I  am  willing  to  go 
still  further,  and  in  every  such  case,  to  let  the  defendant  into 
a  defense  to  the  suit.    To  cany  out  interference  beyond  this 
point,  would  be  forgetting  that  there  is  another  parly  in  the 
cause,  equally  entitled  to  dur  protection. 

The  plaintiffs,  in  this  case,  are  as  innocent  as  the  defendant, 
and  their  agent,  reposing  upon  the  appearance  of  the  defendant, 
by  a  regular  attorney  of  this  court,  suspends  the  prosecution  ol 
the  writ  which  he  bad  taken  out,  and  after  a  delay,  equal  to 
the  ordinary  prosecution  of  the  suit  to  judgment,  accepts  of  a 
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coyncvU.    If  all  this  pzoceeding  is  to  be  Tacated,  the  plaintiffs 
would  probably  lose  their  debt;  as  other  creditors  may,  in  the 
ttfeeantime,  step  in  and  gain  a  preference;  and  from  suggestions 
made  upon  the  aigoment,  this  application  is  very  possibly  a 
stmi^gle  of  snbseqnent  creditors,  striving  to  gain  a  preference 
over  an  insolvent's  estate.     The  plaintiffs  and  such  creditors,  if 
such  there  be,  hare  at  least  equal  equity,  and  in  addition  to 
that,  the  plaintiffs  have  the  legal  advantage.    If  there  had  been 
any  ooUnsion  between  the  plaintiffs  and  the  attorney  for  the  de- 
fendant, it  would  have  altered  the  case;  but  there  is  none  shown 
or  pretended,  and  my  whole  opinion  proceeds  on  the  ground 
that  the  plaintiffs  have  acted  with  good  faith.    I  am  disposed, 
therefore,  to  prevent  all  possible  injury  to  the  defendant,  and 
at  the  same  time,  to  save  the  plaintiffs  from  harm.    This  can  be 
done  only  by  preserving  the  lien  which  the  plaintiffs  have  ac- 
quired by  their  judgment,  and  by  giving  the  defendant  an 
opportunity  to  plead,  if  he  has  any  plea  to  make,  to  the  merits. 
To  go  further  is  not  required  by  any  considerations  of  justice 
or  policy;  and  it  would  be  repugnant  to  the  established  practice 
and  precedents.    I  think  it  can  be  shown  that  the  court  is 
bound,  by  a  series  of  deoisioDS,  to  preserve  the  judgment.    The 
usual  oourae  has  been  to  turn  the  injured  party  over  to  his 
remedy  against  the  attorney,  for  the  deceit;  but  we  now  disarm 
vhis  practice  of  all  its  severity,  by  not  confiniug  the  party  to 
chat  remedy,  but  allowing  him  to  come  in  and  plead. 

By  licensing  attorneys  the  courts  recommend  them  to  the 
public  confidence;  and  if  the  opposite  party  who  has  concerns 
with  an  attorney  in  the  business  of  a  suit  must  always  at  his 
peril  look  beyond  the  attorney  to  his  authority,  it  would  be  pro- 
ductive of  great  public  inconvenience.  It  is  not  usual  for  an 
attorney  to  require  a  written  warrant  from  his  client.  He  is 
^nerally  employed  by  means  of  some  secret  confidential  com- 
munication. The  mere  fact  of  his  appearance  is  always  deemed 
enough  for  the  opposite  party  and  for  the  court.  If  his  client's 
denial  of  authority  is  to  vacate  all  the  proceedings,  the  conse- 
quences would  be  mischievous.  The  imposition  would  be  intol- 
erable. Fitzherbert  in  his  N.  B.  96  (£.)  says,  that  if  an  attorney 
deceitfully  appear  for  the  defendant  and  plead,  and  suffer  the 
inquest  to  pass  by  default,  by  which  the  plaintiff  recovers,  the 
defendant,  who  was  never  summoned,  shall  have  a  writ  of  deceit 
against  such  attorney,  and  the  writ  appears  in  the  register. 
And  in  the  case  in  21  Edward  III.,  45  pi.  64,  and  which  is  cited 
in  the  note  to  F.  N.  B.  95  a,  it  seems  to  have  been  agreed  by 
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the  judges,  that  if  one  answer  for  anotber,  as  attorney,  without 
any  warrant,  the  defendant  may  challenge  that  he  was  not  his 
attorney,  and  appeal  to  the  record;  but  if  judgment  be  ren- 
dered upon  the  plea  of  the  attorney,  then  the  only  remedy  of 
the  defendant  is  by  a  writ  of  deceit  against  the  attorney  to 
recover  his  damages;  and  if  the  demandant  be  a  party  to  the 
deceit,  then  he  shall  recover  his  lands  also. 

The  same  doctrine  was  laid  down  in  JUedeyy,  CoUey,  Cro. 
Jac.  695.    The  court  of  0.  B.  would  not  relieve  a  party  upon 
audita  querela,  when  an  attorney,  without  warrant  from  him  and 
without  his  notice,  appeared  for  him  to  an  action  and  suffered 
judgment  by  default,  upon  non  sum  informatus  entered  upon 
which  he  had  been  taken  in  execution.     The  court  said  he  must 
take  his  remedy  by  writ  of  deceit  against  the  attorney.    The 
two  cases  already  referred  to  ^m  Salkeld  (and  which  are  con-> 
sidered  by  Lord  Chief  Baron  Comyns  as  good  law),  show  thai 
the  rule  had  not  been  altered  in  the  time  of  Lord  Holt;  and 
the  case  of  Lorymer  v.  Hollider,  which  was  in  12  George  I.,  1  Str. 
693,  is  a  very  strong  decision  of  the  K«  B.;  for  there,  though 
the  writ  had  been  taken  out,  as  in  this  case,  it  does  not  appear 
to  have  been  served,  and  the  court  compelled  an  attorney  who 
had,  through  misinformation  undertaken  to  appear  for  the 
defendant,  without  warrant  or  direction,  to  complete  his  appear- 
ance, so  as  to  render  the  judgment,  which  the  plaintiffs  had 
taken  by  default,  regular.     A  similar  rule  was   afterwards 
granted,  in  the  similar  case  of  Bumfidd  v.  James^  so  late  as 
Hil.  6,  George  11.;  Barnard  K.  B.  vol.  2,  p.  232,  and  the  same 
principle,  though  in  another  shape,  is  contained  in  the  case  of 
Rex  V.  Addington,  Sayer,  259,  in  the  year  1756;  for  there  an 
attorney  entered  into  a  rule  of  nisi  priu8,  without  authority; 
but  the  court  of  K.  B.  made  the  rule  absolute  notwithstanding, 
and  said,  that  if  an  attorney  exceeds  his  authority,  and  his 
client  be  thereby  prejudiced,  the  attorney  is  liable  to  make  sat- 
isfaction.    The  supreme  court  of  Pennsylvania  have  acted  upoA 
the  same  ground.     In  McCuUough  y.  Ouefner,  1  Binn.  214,  an 
attorney  undertook  to  appear  for  a  defendant,  not  summoned, 
and  without  any  warrant  of  attorney,  and  the  court  held  thd 
appearance  good.     And  in  a  subsequent  case,  in  Uie  same 
court,  1  Binn.  469,  an  attorney  undertook,  without  the  knowl- 
edge or  consent  of  the  defendant,  to  revive  a  suit  against  him, 
after  it  had  been  by  a  non  proa,  legally  out  of  court,  with  the 
knowledge  and  consent  of  the  attorney,  for  near  two  years;  and 
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{he  court  said  the  act  was  bindings  and  that  if  the  attomej  had 
done  wrong  he  was  answerable. 

In  some  of  the  authorities  referred  to  it  is  stated  that  the 
party  for  whom  the  attorney  appeared  was  never  summoned 
or  taken.  In  others  this  fact  is  left  in  doubt,  or  necessarily  im- 
plied. It  was  never  made  a  point  in  any  of  them.  The  rule  is 
laid  down  generally,  without  any  distinction;  nor  is  there  any 
distinction  in  principle  between  the  case  of  an  attorney  appear- 
ing without  authority  and  suffering  or  confessing  judgment  for 
a  party,  before  or  after  that  party  had  been  served  with  process. 
The  gravamen,  as  it  respects  the  defendant,  is  the  same  in  the 
one  case  as  in  the  other,  for  it  consists  in  acting  without  author- 
ity, and  not  in  acting  before  or  after  appearance.  Though  the 
cases  may  not  seem  correct,  if  we  were  to  reason  from  the  first 
pzindples,  yet  if  the  rule  appears  to  be  settled,  we  are  not  at 
liberty  to  reason  in  that  way;  and  I  apprehend  that  long  ex- 
perience has  demonstrated  that  no  real  danger  or  inconvenience 
has  resulted  from  the  doctrine.  An  attorney,  appearing  with- 
out authority,  either  through  fraud  or  mistake,  is  a  case  not 
likely  to  happen  once  in  an  age.  There  is  no  inducement  for 
it,  but  every  inducement  against  it,  and  when  it  does  happen, 
the  interference  of  the  court,  as  in  this  case,  will  show  that  no 
Teiy  serious  injury  can  result  to  the  party  complaining;  though 
•without  the  rule,  another  innocent  party,  trusting  to  an  officer 
of  this  court  in  his  professional  duty,  might  lose  his  whole  de- 
mand and  be  undone.  Against  a  rule  so  long  and  so  authori- 
tatively established,  there  is  very  little  to  be  found  in  the  books. 
There  are  only  a  few  solitary  cases,  which  have  never  been  con- 
■idered  as  affecting  or  diverting  this  long  train  of  decisions.  In 
Ohivers  v.  Fenn,  2  Show.  126,  the  court  of  E.  B.  did  set  aside 
judgment  against  bail,  on  the  ground  that  the  attorney  who  had 
appeared  for  them,  as  well  as  for  their  principal,  had  acted  with- 
cmt  authority.  This  case  was  in  the  time  of  Charles  II,  and  it 
ia  a  brief  and  loose  report,  not  to  be  found  in  any  other  reporter. 
It  would  seem  that  the  attorney  undertook  to  appear  on  the 
warrant  of  the  principal,  and  this  was  probably  shown  upon 
record,  for  the  ground  of  the  decision  was,  that  the  warrant  of 
the  principal  for  appearance  extended  not  to  the  bail. 

Gwillim,  the  lake  editor  of  Bacon's  Abr.  vol.  1,  p.  287,  ques- 
tions, very  properly,  the  authority  of  this  case,  and  suggests 
that  the  court  would  not  now  set  aside  the  judgment  if  the 
defendant  was  regularly  served  with  process,  unless  he  had  a 
good  defense.    This  case  has  been  long  and  often  overruled  by 
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subsequent  cases.  There  is  also  the  case  of  Bobson  y.  Eaion,  1 
TT.  B.  62,  which'  arose  in  the  K.  B.  since  our  revolution,  and 
^hich,  if  it  was  intended  (as  I  am  persuaded  it  was  not)  to  over- 
Ithrow  the  former  decisions  upon  this  subject,  and  to  introduce 
a  new  rule,  cannot  be  receiyed  here  as  su£Scient  authoriiy  for 
that  purpose.  In  that  case,  it  was  held  that  the  payment  of  a 
debt  to  an  attorney,  who  had  instituted  the  suit  and  recoyered 
■  the  money  in  the  name  of  the  real  creditor,  but  under  a  forged 
\warrant  of  attorney,  was  no  discharge  to  the  defendant,  and  he 
^as  obliged  to  pay  the  money  over  again.  Here  both  plaintiff 
and  defendant  were  equally  innocent;  anditwasineyitablethat 
one  of  them  must  suffer,  in  the  first  instance,  and  be  left  to  take 
his  chance  for  his  remedy  oyer;  and  the  court  left  the  hardship 
to  fall  upon  the  immediate  victim  to  fraud,  who,  perhaps,  if  he 
had  examined  and  duly  questioned  the  warrant  of  attorney, 
might  have  traced  and  detected  the  forgery.  I  cannot  perceive 
that  the  case  has  much  bearing  on  the  present  question.  The 
rule  appears  to  me  to  be  settled  upon  too  much  authority  to  be 
^denied,  and  upon  too  much  principle  to  be  disturbed.  Without 
it  there  could  be  neither  safety  to  suitors,  nor  trust  in  the  pro- 
fession. 

Having  thus  ascertained  the  rule,  and  subjected  it  to  such 
modifications  as  justice  required,  we  are  of  opinion  that  the 
motion,  in  the  present  case,  to  set  aside  the  judgment  must  be 
denied.  But  in  order  that  the  defendant  may  not  be  injured, 
and  to  prevent  abuse  in  practice,  the  court  think  proper  to 
grant  the  following  rule: 

Ordered,  that  the  defendant  have  leave,  until  the  first  day  of 
September  next,  to  plead  the  general  issue,  with  notice  of  any 
special  matter,  if  any  there  be  which  could  be  pleaded  in  bar 
and  could  not  be  given  in  evidence  under  the  general  issue;  and 
In  the  meantime,  that  all  further  proceedings  under  the  judg- 
ment be  stayed  on  the  part  of  the  plaintiff;  and  in  case  of  such 
plea,  that  the  plaintiff  be  at  liberty  to  change  the  venue  to  the 
ocounty  of  Columbia  (if  laid  elsewhere),  so  that  the  issue  may  be 
itried  at  the  ensuing  circuit  in  that  county.  And  in  default  of 
»uch  plea,  that  the  plaintiff  be  at  liberty  to  proceed  with  his 
execution,  under  the  said  judgment;  but  that  the  costs  of  the 
^said  suit,  together  with  the  costs  of  this  motion,  abide  the  fur- 
ther order  of  the  court.  And  it  is  further  ordered,  that  Heze- 
kiah  L.  Hosmer,  the  attorney  for  the  defendant,  show  cause,  by 
the  first  day  of  the  next  term,  why  an  attachment  should  not 
issue  against  him,  and  that  Mr.  Bloodgood,  the  clerk  of  this 
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conri,  as  soon  as  may  be,  after  the  term,  cause  a  copy  of  the 
affidaTit  of  the  defendant,  John  Koyes,  together  with  a  copy  of 
this  role,  to  be  personally  served  on  the  said  Hezekiah  L.  Hob- 
mer. 

Yah  Ness,  J.  dissented,  saying:  'I  consider  the  opinion  which 
has  jnst  been  deliyered,  as  not  founded  on  any  facts  or  circum- 
stances peculiar  to  this  case;  but  the  broad  ground  taken  is,  that 
when  a  judgment  has  been  entered  on  a  cognovit  actionem,  given 
by  an  attorney  of  this  court,  without  the  authority  or  even 
knowledge  of  the  debtor,  that  such  judgment  is  regular.  To 
this  I  cannot  yield  my  assent  [He  then  proceeded,  and  ex- 
amined some  of  the  cases  cited  in  the  opinion  of  the  court  and 
proceeded.]  During  this  term,  we  have  decided  upon  an  ap- 
plication which,  in  principle,  is  the  same  as  that  now  under  con- 
sideration. We  were  applied  to  to  discharge  a  party  from  an 
attachment  for  not  paying  the  costs  of  an  ejectment  suit,  in 
which  he  had  been  made  a  lessor  of  the  plaintiff,  by  an  attorney 
of  this  court,  without  his  consent:  People  t.  Bradt.  We  dis- 
chazged  him,  upon  these  facts,  without  the  least  hesitation;  all 
of  US  being  struck  with  the  flagrant  injustice  of  subjecting  him 
to  the  payment  of  the  costs  of  a  suit  which  he  had  never 
authorized  to  be  prosecuted  in  his  name.  If  we  were  right  in 
that  case,  of  which  I  have  no  doubt,  the  court  must  be  wrong  in 
this;  for  it  is  impossible  for  both  decisions  to  be  right. 

I  have  looked  through,  though  very  cursorily,  into  some  of 
the  writers  on  the  French  and  civil  law,  with  a  view  of  discover- 
ing to  what  extent  a  procurator,  between  whose  powers  and 
duties,  and  those  of  the  attorneys  of  this  court,  there  is  a  pretty 
strict  analogy,*  could  bind  his  clients.  Pothier,  tit.  Con.  de 
Handat,  No.  130,  is  very  full  on  this  point.  In  speaking  of  the 
procureur^  who  is,  I  think,  an  attorney  at  law  in  the  most  literal 
sense,  he  expresses  himself  to  this  effect:  ''  A  procureur,  or  at- 
torney, who  exceeds  his  power,  and  with  much  greater  reason, 
he  who  has  no  power  at  all,  cannot  bind  him  in  whose  same  he 
has  transacted  any  a£Gur.  The  attorney  who  has  acted  for  me 
without  my  order,  or  who  has  made  any  tender  or  declaration  in 
a  court  of  justice  which  I  have  not  given  him  an  order  to  make, 
cannot  bind  me,"  etc.  ''Therefore,"  he  continues,  ''whether 
it  is  in  the  life  of  the  attorney,  or  after  his  death,  that  the  mat- 
ter which  he  has  done  in  my  name  be  objected  to,  I  may  say  it  is 
without  my  order,  and  disavow  it."  And  then  upon  the  same 
principle  upon  which  the  decision  in  the  case  of  Robson  v.  EaJUm^ 
is  founded,  he  adds,  "  that  the  attorney  who  falsely  pretended 
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to  have  a  power  from  me,  is  bound  to  the  other  party,  against 
whom  he  has  used  it,  for  all  damages,"  etc.  The  same  rule 
will  also  be  found  in  Perezius:  Institut.  Imperial,  lib.  4,  tit.  10. 

After  this  review  of  the  cases,  I  should  suppose  it  would 
be  readily  conceded,  that  thiB  question  is  not  so  settled,  as  to 
preclude  us  from  establishing  such  a  rule,  as  shall  be  deemed 
the  most  jast,-  and  the  least  objectionable.  If  this  were  a  new 
point,  there  could  not,  I  think,  be  a  difference  of  opinion  what 
that  rule  ought  to  be.  Generally  speaking,  one  man  cannot 
bind  another,  without  an  express  authority  for  that  purpose.  It 
would  be  an  unpardonable  waste  of  time  to  adduce  authorities 
in  support  of  so  plain  a  principle.  I  know  of  no  reason  why  an 
attorney  of  this  court  should  be  exempted  from  the  operation  of 
this  principle.  If  it  be  once  understood  to  be  the  law  of  the 
land,  that  every  attorney  of  this  court  may  appear  for  any  man, 
in  the  community  whether  he  be  sued  or  not,  and  confesses  a 
valid  judgment  against  him,  without  his  knowledge  or  consent, 
whereby  his  person  may  be  taken  in  execution,  or  his  property 
swept  away,  without  giving  him  an  opportunity  to  prepare  for 
the  shock,  I  speak  with  all  due  deference,  I  tremble  for  the 
consequences.  The  whole  profession,  instead  of  being  what  it 
yet  is,  honored  and  respected,  will,  I  fear,  soon  be  considered, 
in  fact,  to  be  what  a  part  has  already  been  called,  "  hoBies 
humani  generis," 

The  opinion  then  showed  farther  some  dangerous  conse- 
quences of  the  rule  established  by  the  majoxily  of  the  court. 


The  authority  of  this  case  is  not  undenxuned  in  New  York,  althongh  in 
some  cases  the  courts  have  intimated  that  the  rule  laid  down  was  somewhat 
strict.  In  Mecteham  v.  Dudley,  6  Wend.  515,  Savage^  0.  J.,  says:  "The  role 
is  hard  as  hud  down  in  Denton  v.  Nayes,  and  we  have  frequently  intimated 
that  we  would  interfere  for  the  relief  of  a  party  whose  rights  were  concluded 
by  the  neglect  of  his  attorney."  So  in  this  case,  it  was  held  that  a  default 
for  not  pleading  will  he  opened  where  it  is  suffered  hy  the  neglect  of  the  at- 
torney, and  he  is  insolvent.  In  IngaUa  y.  Spretgue,  10  Wend.  676,  its  author- 
ity is  followed.  Likewise  in  OaUlard  v.  Smart,  6  Cow.  386;  Aekar  v.  Led- 
yard,  8  N.  Y.  65.  In  Bates  v.  Voorheea,  20  K.  Y.  528^  the  court  referring  to 
the  case,  says:  "But  the  defendant  was  allowed  to  plead,  to  defend  and  to 
have  a  trial,  in  order  to  preserve  his  rights  also.  According  to  that  decision, 
which  is  one  of  very  high  authority,  it  seems  to  me  that  an  appearance  un- 
authorized by  and  unknown  to  a  party  should  not  bind  him  so  as  to  deprive 
him  of  his  rightof  appeal"  In  ^amOton  v.  fTrvM  37  N.  Y.  505,  it  is  cited 
showing  that  the  courts  do  not  require  a  respeotable  and  responsible  attorney 
to  exhibit  his  authority  te  appear. 

In  Brown  v.  NkhoU,  42  N.  Y.  26»  its  authority  was  fully  aocepted.  In  a 
late  case,  Oo«  V.  N.  T.  CentralB.  B,  (7o.,63K.  Y.  419,  it  was  oited  as  show- 
ing how  extensive  the  authority  of  an  attoraej  is.    In  /Sj/umldrng  v.  Swifts  18 
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Vt.  214^  an  attorney,  not  anthorized,  entered  an  appearance  for  a  non-resi- 
dent defendant,  l^e  oonrt  said,  speaking  on  this  subject:  '*  The  attorney 
acts  at  hia  peril,  and  makes  himself  liable  to  the  party,  for  whom  he  appears, 
iot  any  defaolt  or  want  of  aathority,  and  to  the  court  also  for  any  misoon* 
duct.  These  safeguards  hare  always  been  found  sufficient.'*  This  case,  how- 
erer,  went  off  on  the  proper  mode  of  obtaining  redress.  Subsequently  the 
case  came  squarely  before  the  same  court  in  Abf>ottY.  DiUton,  44  Vt.  546,  and 
it  waa  held  that  the  appearance  by  an  attorney  binds  the  party  fr  r  whom  he 
appeara,  whether  the  attorney  was  employed  by  the  party  or  not.  And  if  a 
party  has  any  remedy  for  the  unauthorized  appearance  of  an  attorney,  other 
than  his  remedy  i^gidnst  the  attorney,  it  is  by  application  to  the  court,  or  by 
writ  of  error,  and  not  by  audita  querela. 

In  Cypheri  v.  MeCUttie,  22  Pa.  St.  195,  it  was  held  that  where  an  attorney 
appears  without  authority,  and  confesses  judgment,  the  remedy  is  against 
him;  or  in  a  proper  case,  an  application  may  be  made  to  the  court  to  open 
the  judgment. 

In  Meritt  y.  Claw,  2  Tex.  582, 588,  the  authority  of  the  principal  case  is  de- 
nied, the  court  preferring  to  follow  the  dissenting  opinion  of  Van  Ness,  J. 
In  ffarthey  y.  Blackmar,  20  Iowa»  161,  the  principal  case  came  under  the 
coDflideration  of  the  court,  and  its  doctrine  was  not  appiOYed.  The  court,  re- 
ferring to  the  case  as  the  leading  New  York  case  on  the  subject,  admits  its 
anthority  in  New  York,  but  claims  it  carries  the  presumed  authority  of  an 
attorney  too  far.  In  Price  y.  Ward,  1  Dutch.  225,  the  court  refuse  to  follow 
tha  doctrine  of  the  principal  case,  and  says,  notwithstanding  the  current  of 
recent  American  decisions  is  against  the  mles»  citing:  Oebome  y.  U.  8,  Bank, 
9  Wheat.  829;  JShelton  y.  Tifin,  6  How.  186;  Campher  y.  AnawaU,  2  Watts, 
490;  Campbea  y.  Kent,  3  Pa.  St  75;  Sherrard  y.  Nemna.  2  Garter,  241;  MiOer 
▼.  Gaakku,  8  Bobinaon,  94. 


LOSEB   V.  DUNEIN. 

[7  JOHKIOH,  70.] 

Kon  PATABiiB  ON  Demand. — ^Where  a  note  payable  on  demand  waa  nego- 
tiated two  roontha  and  a  half  after  its  date,  in  a  suit  by  the  holder  against 
the  maker,  he  was  allowed  to  show  payment  to  the  original  payee  before 
its  tranafer  to  the  plaintiff. 

Matujutt  07  Note. — There  is  no  precise  time  when  such  a  note  is  to  be 
deemed  dishonored,  as  it  must  depend  upon  the  circnmatanoM  of  the  casa 
and  the  situation  of  the  parties. 

Assumpsit  on  a  promissory  note  given  by  the  defendant  to 
one  Nekton,  payable  on  demand  to  Newton  or  bearer,  with  in- 
terest Plea,  non-^iasumpsii.  The  note  was  indorsed  to  plaint- 
iff two  months  and  a  half  after  date.  Defendant  offered  evi- 
dence of  a  payment  on  the  note  to  Newton  a  few  days  after  its 
date,  which  was  admitted  against  plaintiff's  objection,  and  a 
verdict  for  the  difference  was  found  for  the  plaintiff.  On  error, 
the  case  was  submitted  without  argument. 

Bj  CouBT.  The  note  was  payable  on  demand,  and  negotiated 
upwards  of  two  months  and  a  half  after  it  was  given.     The  first 


246  Beeceeb  t;.  Beeckeb.  [New  York, 

question  that  natarallj  arises  is,  whether  this  is  to  be  considered 
as  a  note  negotiated  after  it  was  due,  so  as  to  let  in  the  defense. 
There  is  no  precise  time  at  which  such  a  note  is  to  be  deemed 
dishonored.  In  Furman  y.  Edskin,  2  Cai.  869,  a  note  pay- 
able on  demand,  and  negotiated  eighteen  months  after  it  was 
given,  was  considered  as  a  note  out  of  time,  so  as  to  subject  the 
indorsee  to  the  matter  of  defense  existing  when  it  was  indorsed. 
On  the  other  hand,  in  Eenkricka  y.  Judah,  1  Johns.  319,  the  note 
was  payable  on  demand,  and  drawn  in  England,  and  was  put 
in  suit  in  this  state  by  the  indorsee  within  a  year  from  its  date, 
and  the  court  said  that  the  maker  was  not  entitled,  in  that  case, 
to  a  set-off  of  demands  against  the  payee,  without  proof  of  a 
fraudulent  assignment,  for  it  was  to  be  presumed  that  the  note 
was  assigned  soon  after  its  date.  The  demand  must  be  made 
in  reasonable  time,  and  that  will  depend  upon  the  circumstanoea 
of  the  case,  and  the  situation  of  the  parties.  There  are  no  par- 
ticulars peculiar  to  this  case  disclosed;  and  the  court  cannot  say 
that  it  was  erroneous  to  let  in  the  defense,  for  the  circumstances 
of  this  case  might  haye  been  such  as  to  justify  the  condusion  that 
the  note  was  dishonored  when  it  was  assigned. 

Assuming  this  to  have  been  the  case,  there  is  no  doubt  but 
that  the  defendant  might  give  in  eyidence,  under  the  general 
issue,  payment  to  the  original  payee  before  the  indorsement: 
Brovm  y.  Davis^  3  T.  B.  80;  Brown  y.  Cornish,  1  Ld.  Baym. 
217.  If  the  payment  was  in  full  discharge  of  the  note  it  would 
go  in  bar  of  the  suit,  and  if  it  was  not  a  payment  in  full  it  will 
go  only  in  mitigation  of  damages. 

The  judgment  below  must,  therefore,  be  afBrmed. 

Judgment  affirmed. 

See,  as  to  the  diahoiior  of  a  note  payable  on  demand,  the  note  to  A^f&r  T. 
Mntehku,  8  Am.  Deo.  232. 


Beeoker  V.  Beeoker. 

[7  Jonnov,  99.] 

BzPBBBS  PBoidsa  TO  Pat  LiaAOT.-^Aa  aotion  at  law  may  be  mtained 
agaiuBt  a  deviaee  upon  hia  express  promise  to  pay  a  sum  beqiieatlied  as  a 
legacy,  and  made  a  chaz^  upon  the  land  deyised,  the  promise  being  mado 
after  the  ezeoutors  had  assented  to  the  legacy,  and  in  considenAioQ  of 
the  devisee  having  become  seised  of  the  land  under  the  devise. 

Assumpsit  to  recover  a  legacy  charged  upon  the  real  estate  of 
Beecker  devised  in  fee,  to  the  defendant.  The  executors  proved 
the  will  and  assented  to  the  legacy,  and  the  defendant  has  ooou* 
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pied  the  real  estate  from  the  testator's  decease.     Plea,  mm^ 
mKumpsU,     Verdict  for  the  plaintiff. 

H.  Bleecker,  for  the  def endant,  moved  in  arrest  of  judgment^ 
because  indebitatus  assumpsit  nvould  lie  against  the  executor,  to 
compel  the  payment  of  a  legacy  bequeathed  by  a  will:  2  Woods^ 
478;  Hob.  265;  Deeks  y.  StruU,  5  T.  B.  690;  2  Boper  on  Legacies^ 
692;  Farish  v.  WHsan,  Peake's  N.  P.  73;  Nichdson  ▼.  Sherman, 
T.  Baym.  23. 

Crary,  contra. 

By  Court,  Kent,  C.  J.  The  promise  stated  in  the  dedara* 
tion  is  to  be  considered  after  verdict,  and  upon  the  present 
motion  as  an  express  promise.  .  This  is  the  presumption,  and  so 
it  has  been  received  by  the  courts  in  a  variety  of  cases,  wherft 
there  was  no  admission  of  tjie  parties  to  contradict  it:  Cowp. 
283,  289;  7  T.  B.  350,  note;  4  Johns.  237.  The  question  then 
before  us  is,  whether  an  action  at  law  can  be  sustained  against 
a  devisee  upon  his  express  promise  to  pay  a  specified  sum  be- 
qaeathed  as  a  legacy,  and  charged  upon  the  land  devised,  and 
made  after  the  executors  had  assented  to  the  legacy,  and  in 
considexation  of  his  having  become  seised  of  the  land  under  tha 
devise. 

In  the  cases  of  Atkins  v.  HiU,  and  of  Hawkes  v.  Saunders,. 
Ck>wp.  283,  289,  the  court  of  K.  B.  determined  that  an  action 
of  assumpsit  lay  at  law  against  an  executor,  on  his  express 
promise  to  pay  a  legacy,  in  consideration  of  assets  received^ 
sufficient  to  pay  all  the  debts  and  legacies.  Those  decisions 
have  been  considered  as  shaken  by  the  case  of  Deeks  v.  Strtdt^ 
5  T.  B.  690.  But  the  question  in  that  case  was  whether  tha 
law  would  raise  an  implied  promise  on  proof  of  the  acknowl- 
edgment of  assets,  and  when  the  legacy  was  payable  out  of  tha 
general  funds  of  the  testator,  and  the  court  held  that  it  would 
not.  Lord  Kenyon  said  that  it  was  a  case  almost  without  pre- 
cedent, and  that  the  means  which  a  court  of  equity  had  to  con- 
trol the  suit  so  as  to  meet  the  purposes  of  justice,  particularly 
when  the  husband  sued  for  his  wife's  legacy,  was  a  strong^ 
reason  for  confining  the  cognizance  of  such  suits  to  the  courts 
of  equity.  The  K.  B.  afterwards,  in  Doe  v.  Ouy,  3  East,  120> 
laid  much  stress  upon  the  circumstance  that  the  action  of  DeekB^ 
V.  Strati  was  upon  the  implied  promise  only.  The  cases  uk 
Gowper  have  not,  therefore,  strictly  been  overruled.  They  may- 
be  reconciled  with  the  subsequent  decisions  upon  the  distino- 
lion  between  an  express  undertaking  and  a  promise  implied  by 
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law.  It  musty  however,  be  admitted  that  the  language  of  soma 
of  the  old  cases,  Dyer,  264,  pi.  41;  Moore,  917;  Hob.  265;  T. 
Baym.  28,  as  well  as  the  general  reasoning  of  Lord  Kenyon,  is 
against  the  action,  but  whoever  has  duly  considered  the  author- 
ity of  the  two  decisions  in  Cowper,  and  the  powerful  manner  in 
which  they  are  supported,  cannot  but  be  conscious  of  the  weight 
with  which  they  press  upon  the  argument.  None  of  the  old 
cases  appear  to  have  arisen  upon  an  express  promise.  The 
*  court  was  content  to  lay  down  the  general  rule  that  the  legatee 
must  sue  in  the  spiritual  courts  for  his  legacy.  The  objection 
upon  which  Lord  Kenyon  seems  chiefly  to  have  relied,  does  not 
apply  here,  for  this  is  not  the  case  of  a  husband  suing  for  his 
iirife's  legacy,  and  the  objection  has,  perhaps,  been  deemed  of 
too  much  importance.  It  would  equally  apply  to  a  voluntary 
payment  of  the  wife's  legacy,  without  the  assent  of  chanceiy, 
and  it  would  equally  prevent  an  aSbtion  at  law  for  a  specific 
legacy,  which  action  was  sustained  in  the  case  of  Doe  v.  Ouy, 
A  specific  legacy  may  consist  of  money  or  stock,  or  the  profits 
of  a  farm,  if  it  be  designated  with  sufficient  certainty:  2  Fonb. 
875. 

This  case  is  different  from  the  ordinary  case  of  a  suit  against 
the  executor,  for  a  legacy,  payable  out  of  the  general  fund,  and 
which  may  be  maintained  at  law  under  our  statute:  Sess.  24,  o. 
174,  s.  18;  2  B.  S.  114,  115,  sec.  9  et  seq.  The  books  have 
been  more  favorable  to  the  suit  against  the  devisee:  Lord  Holt, 
2  Salk.  415;  2  Ld.  Baym.  937;  supposed  that  an  action  at  law 
could  be  maintained  in  this  case;  and  in  PascheU  v.  Kelerich,  2 
Dyer,  151  b.;  Benloe,  60;  all  the  justices  held  that  the  spiritual 
courts  had  no  jurisdiction  where  the  money  was  to  arise  from 
the  freehold;  and  that  the  legatee  might  have  account  at  com- 
mon law.  Lord  Coke  held  the  same  language;  2  Bulst.  257; 
Dyer,  151,  b.  note;  and  in  a  case  in  the  time  of  Charles  II,  1 
Sid.  45,  T.  Baym.  23,  Twisden,  J.,  said,  that  in  his  time  it  had 
been  adjudged  in  the  K.  B.  that  if  one  by  will  devised  a  legacy 
to  be  paid  out  of  land,  an  action  lay  for  this  in  that  court.  These 
cases  prove,  at  least,  that  there  never  was  any  settled  course  of 
decisions  against  the  action;  and  when  the  devisee  or  tertenant 
affirms  the  trust,  by  accepting  of  the  land,  and  promising  to 
pay,  the  case  comes  within  the  principle  of  the  cases  decided  by 
Lord  Mansfield;  for  it  is  a  contract  founded  uj>on  a  valuable 
consideration. 

Whether  a  suit  at  law  would  lie  against  the  devisee  or  ter- 
tenant without  such  ipromise  is  a  distinct  question.    It  is  easj 
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to  percttYe  difficulties  in  ilie  way  of  such  a  suit,  for  the  charge 
is  not  personal,  but  upon  the  land;  and  unless  the  devisee 
makes  himself  personally  responsible,  bj  his  express  under- 
taking,  the  judgment  and  execution  ought  to  be  special,  as  in 
the  case  of  a  suit  against  the  heir  and  devisee  under  the  statute. 
Until  the  statute  of  3  and  4  W.  &  M.,  there  was  no  remedy  at 
law  by  the  creditor  against  the  devisee.  Why  should  the  mere 
possession  by  the  tertenant  of  the  land  charged  support  a  per- 
sonal action  at  law  of  debt  or  assumpsit,  any  more  than  the 
possession  of  land  charged  with  any  other  trust  or  incumbrance? 
In  the  case  of  Livingston  v.  The  Executors  of  Livingston,  3  Johns. 
189,  this  court  held  that  an  action  at  law  would  not  lie  against 
the  personal  representatives  of  the  devisee  upon  the  mere  im- 
plied assumpsit,  arising  from  the  devise  itself.  The  declaration 
in  that  case  might  have  warranted  the  presumption  of  an  ex- 
press promise  by  the  devisee;  but  it  was  conceded  upon  the 
az^^mnent  that  it  was  a  case  of  an  implied  assumpsit,  and  the 
court  went  upon  that  ground.  But  whether  a  suit  at  law  will 
lie  against  the  devisee  or  tertenant,  while  in  possession  of  the 
land,  and  without  any  promise  to  pay,  the  court  give  no  opin- 
ion. We  confine  ourselves  to  the  case  now  before  us,  and  for 
the  reasons  given,  the  motion  in  arrest  of  judgment  is  denied. 

SmoiB,  J.,  not  having  heard  the  argument  in  the  cause  gave 
no  opinion. 

Motion  denied. 

Approving  and  following  the  doctrine  of  this  case:  Van  Orden  v.  Van  Orden, 
10  Johns.  30;  WedouY,  Barker,  12  Id.  278$  Kelaeyy.  Wtstem^  2  K.  Y.  608; 
MtmA  V.  Neio,  7  Id.  166;  OridUy  v.  Oridtey,  24  Id.  133;  BuUerfidd  v.  HarU- 
horn,  7  N.  H.  350;  Payne  v.  Smith,  12  Id.  96;  Pickering  v.  Pickering,  15  Id. 
290;  Perry  v.  Hale,  44  Id.  365;  Bugbee  v.  Sargent,  23  Me.  272;  Oaiue  v. 
Hwffinu,  9  Port  561;  Woodward  v.  Woodward,  9  N.  J.  117;  Brown  v.  Arer,. 
4  Setg.  ft  R.  216;   Lobaeh'e  Caee,  6  Watts,  174. 


White  v.  Ganfield. 

[7  JoHvaov,  117.] 
BmHAXOB  UHDxa  ImoLVSNT  Laws  07  another  Statb.  —  A  discharge 
under  the  insolvent  act  of  Connecticut,  by  which  the  person  of  the  debtor 
is  protected  from  arrest  and  imprisonment  for  any  debt  due  to  any  cred- 
itor named  in  the  petition  of  the  insolvent  is  no  bar  to  a  suit  brought  by 
any  of  the  creditors  against  sucl^debtor  in  another  state.  Such  discharge 
is  limited  to  the  person  only  without  discharging  the  debt*  and  is  local 
in  its  effects. 
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Pkbt  on  a  judgment  of  the  superior  court  of  Connecticut. 
Plea:  1.  Nil  debet;  2.  That  the  defendant,  being  an  inhabitant 
of  Connecticut,  and  o'wing  said  judgment,  did,  in  pursuance  of 
the  insolvent  act  of  that  state,  petition  to  the  supreme  court 
thereof,  and  having  made  a  full  and  just  disclosure  and  assign- 
ment of  all  his  property,  was  adjudged  insolvent  and  received 
a  certificate  from  commissioners  duly  appointed,  which  operated 
to  protect  his  person  from  arrest  and  imprisonment  for  any 
debt  due  to  any  creditor  named  in  the  petition.  Replication: 
1.  That  the  plea  was  bad  in  law;  2.  That  no  such  proceedings 
were  had,  etc. ,  and  that  the  cause  of  action  for  which  the  judg- 
ment was  rendered  arose  in  this  state,  where  both  the  parties 
were  resident;  that  the  plaintiff  is  still  an  inhabitant  of  this 
state,  and  never  consented  to  nor  opposed  the  proceedings 
under  the  insolvent  laws  of  Connecticut,  nor  was  he  party  or 
privy  thereto.  The  cause  was  submitted  without  argument  on 
a  demurrer  to  this  plea. 

By  CouBT.  The  ceiiificate  granted  to  the  defendant  m  Con- 
necticut was  not  a  discharge  from  the  debt,  but  only  from  im- 
prisonment. It  was,  therefore,  limited  in  its  object,  and  local 
in  its  effect.  The  case  of  James  v.  AUen,  1  Dallas,  188,  is 
analogous;  a  discharge  from  imprisonment  in  New  Jersey  was 
held  to  be  no  bar  to  a  suit  on  the  same  demand  in  Pennsyl- 
vania. It  is  clearly  no  bar  to  an  action  here  upon  the  judg- 
ment. 

In  the  case  of  Smith  v.  SpinoUa,  2  Johns.  198,  it  was  decided 
that  though  it  be  shown  that  the  body  of  the  defendant  could 
not  be  arrested  in  the  foreign  state,  yet,  if  the  debt  be  prose- 
cuted here,  the  defendant  must  submit  to  the  ordinary  rem- 
edies provided  for  the  creditor  1^  our  law.  Judgment  must 
accordingly  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Pangburn  v.  Patridge. 

[7  JoBnoH,  140.] 

When  Bkflevin  Libs. — Replevin  lies  for  any  tortious  onmlcwfal  taking  of 
goods,  and  not  in  cases  of  distress  only. 

Replevin  for  unlawfully  taking  and  detaining  a  heifer  belong* 
ing  to  the  plaintiff.  Plea,  non  cepU,  The  plaintiff  proved  a 
regular  bill  of  sale  and  delivery  of  the  heifer  and  other  cattle 
from  Joseph  Pangburu  to  him,  for  the  consideration  of  one 
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hnndred  dollars;  and  that,  irhile  the  cattle  were  in  his  posses- 
sion, the  defendant  took  and  drove  away  ihe  heifer  in  question, 
alleging  that  he  took  it  for  a  debt  due  him  from  Joseph  Pang- 
bam.  Upon  motion  a  nonsuit  was  granted,  the  judge  ruling 
that  the  plaintiff  could  not  recover  in  this  form  of  action.  The 
case  was  submitted  on  a  motion  to  set  aside  this  nonsuit,  and 
for  a  new  trial. 

J.  B.  Yates,  in  support  of  the  motion  relied  upon  the  case  of 
Shannon  v.  Shannon,  1  Sch.  &  Lef.  327;  Qilb.  on  Dis.  and  Re- 
plevin, 87;  6  CJom.  Dig.  224,  Replevin  A;  18  Yin.  Ab.  577, 
Beplevin,  B.  F.  2,  F.  3,  to  show  that  replevin  was  founded  on 
anj  unlawful  taking. 

Ibylor,  contra,  maintained  that  the  action  would  lie  only  in 
case  of  distress:  3  Bl.  Com.  145,  147;  Go.  Lit.  146,  b;  2 
Cromp.  Pr.  222;  2  SeU.  Pr.  240. 

By  Court,  Yak  Ness,  J.  The  opinion  I  expressed  on  the 
trial  of  this  cause,  that  replevin  lies  only  in  the  case  of  an  un- 
lawful distress,  was  a  mistaken  one.  The  passage  to  that 
effect,  in  Blackstone's  Conmientaries,  is  not  warranted  by  the 
books.  This  action  is  usually  brought  to  try  the  legality  of  a 
distress;  but  it  will  lie  for  any  unlawful  taking  of  It  chattel. 
Possession  by  the  plaintiff,  and  an  actual  wrongful  taking  by 
the  defendant,  are  the  only  points  requisite  to  support  the 
action;  and  none  of  the  cases  defining  the  nature  of  the  action 
confine  it  specially  to  the  case  of  a  chattel,  taken  under  pre- 
tense of  a  distress.  The  old  authorities  are,  that  replevin  lies 
for  goods  taken  tortiously,  or  by  a  trespasser;  and  that  the 
party  injured  may  have  replevin,  or  trespass,  at  his  election. 
This  is  so  laid  down  by  Oascoigne,  J.,  in  7  Hen.  lY.  28  b,  and 
by  Danby,  J.,  in  2  Edw.  lY,  16,  and  by  Brian,  J.,  in  6  Hen. 
Yn,  9;  and  these  dicta  are  cited  as  good  law  in  Bro.  tit.  Re- 
plevin, pi.  36,  89,  and  in  Roll.  Abr.  tit.  Replevin  B.  The  same 
role  was  admitted  by  the  judges  in  the  case  of  Mason  v.  Dixon, 
Jones,  173,  and  in  Bishop  v.  Mordagwe,  Cro.  Eliz.  824.  Similar 
language  is  held  in  many  of  the  modem  authorities  cited  by 
the  plaintiff's  counsel  upon  the  argument;  and  particularly  by 
Baron  Gilbert,  Baron  Oomyns,  and  Lord  Bedesdale.  The 
opinion  of  the  latter  is  reported  by  Schoales  and  Lefroy,  in 
which  he  lays  down  the  law  with  peculiar  accuracy  and  pre- 
cudon.  The  provisions  in  our  statute,  11  sess.  c.  5;  2  R.  S. 
522  e<  seq,,  apply  chiefly  to  cases  of  illegal  distress;  but  there 
is  nothing  which  confines  the  remedy  to  that  particular  injury. 
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If  this  question  be  considered  upon  principle,  it  is  proper  this 
action  should  be  maintainable  wherever  there  ia  a  tortious  tak- 
ing of  a  chattel  out  of  the  possession  of  another.  A  great 
yariety  of  cases  might  be  stated  in  which  no  damages,  which  a 
jury  is  legally  competent  to  give,  can  compensate  for  the  loss 
of  a  particular  chattel. 

The  nonsuit  must,  therefore,  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  of  the  suit. 

Btde  granted.  

Osborne  v.  Moss. 

[7  JoBmoH,  161.J 

Fraudulbit  Oonvxtavgi  Yalid  Against  WHOM.^Wh«ce  a  pufiwnmskwa 
fvMidiilflnt  ooliyeyanoe  of  his  goods  to  another  for  the  pupoee  of  defeat- 
ing his  creditors,  and  dies  intestate^  the  conyeyanoe,  though  Toid  as 
against  creditors,  is  good  against  the  intestate^  and  an  aotkin  may  be 
maintained  against  the  administrator  for  the  goods,  who  has  no  li^ht  to 
impeach  the  conyeyance. 

Tbsspass  quare  ckmsum  /regit.  It  appeared  from  the  plead- 
ings that  the  defendant,  a  creditor  and  the  administrator  of 
Samuel  Hodges,  deceased,  entered  upon  the  plaintiff's  dose  and 
took  the  property  in  question;  that  the  plaintiff  was  in  posses- 
sion of  the  property  by  yirtue  of  a  sale  under  an  execution 
issued  in  an  action  brought  by  him  against  Hodges  during  his 
life-time,  wherein,  Hodges  had  confessed  judgment;  that 
Hodges  had  died  before  the  day  of  the  sale,  but  that  the  con« 
fession  of  judgment  and  the  sale  were  done  with  the  intent  to 
defeat  the  creditors  of  the  deceased;  that  the  amount  claixned  in 
the  action  against  Hodges  was  twenty  dollars  and  three  cents, 
and  the  chattels  in  question  were  of  the  value  of  three  hundred 
dollars  and  the  whole  of  the  intestate's  estate. 

H.  Bleecker,  on  behalf  of  the  plaintiff. 

Skinner^  contra,  contended  that  the  confession  of  the  judg- 
ment being  fraudulent,  the  judgment  wasToid,  and  the  property 
taken  in  execution  became  assets  in  the  hands  of  the  adminis- 
trator: Bethel  v.  Stanhoke,  Cro.  Eliz.  81;  2  T.  R.  97;  Waring  v. 
Dewberry,  1  Str.  97. 

By  GouBT.  The  defendant  justifies,  as  administrator  of 
Hodges,  the  taking  of  the  goods  in  question  from  the  possession 
of  the  plaintiff;  and  he  denies  the  right  of  the  plaintiff  to  hold 
them  under  the  judgment  and  execution  which  he  had  against 
the  intestate,  because  tbe  judgment,  execution  and  sale  were  all 
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pxocnied  by  coTin  and  fraud  between  the  plaintiff  and  intestate, 
to  cheat  the  creditors  of  the  intestate;  and  this  fact  is  admitted 
by  the  demnrrer.  But  the  case  of  Hawes  y.  Leader,  Cro.  Jac. 
270,  Yelv.  196,  is  an  answer  to  this  defense,  and  completely  de- 
stroys it.  In  that  case,  the  intestate  made  a  grant  of  his  goods 
to  B.  by  fraud  between  him  and  B.  to  cheat  the  creditors,  and 
he  kept  possession  of  the  goods,  and  died.  B.  then  sued  the 
administrator  for  the  goods,  and  he  pleaded  this  covin  and  fraud 
and  the  statute  of  13  Eliz. ,  which  declares  all  such  gifts  and 
grants  yoid  as  against  creditors;  but,  on  demurrer,  the  plea  was 
beld  bad,  and  judgment  was  rendered  for  the  plaintiff,  on  the 
ground,  among  others,  that  the  deed  was  yoid  only  as  against 
cieditorB,  but  that  it  remained  good  as  against  the  party  himself, 
and  his  executors  and  administrators.  This  ground  of  the  de- 
cision is  mentioned  by  Yelverton,  in  his  report  of  the  case,  with 
qujod  nota;  and  he  was  counsel  for  defendant,  and  his  reports 
are  among  the  best  of  the  old  authorities. 

The  defendant  further  sets  up  in  his  defense,  that  he  was  a 
creditor,  as  well  as  administrator  of  the  intestate.  This  was 
not  stated  in  his  plea,  but  in  his  rejoinder;  and  it  is  stated 
rather  as  inducement  than  as  matter  of  justification.  It  does 
Bot,  howeyer,  alter  the  case.  As  creditor,  he  had  no  right  to 
take  the  goods  without  suit.  He  was  still  a  trespasser;  and  in 
his  character  of  administrator  he  could  not  attack  the  judgment 
on  the  ground  of  fraud.  His  remedy,  as  creditor,  would  have 
been  to  have  sued  the  plaintiff  for  his  debt,  and  charged  him  as 
execator  de  ton  tort.  This  he  could  have  done,  notwithstanding 
be  was  administrator;  and  the  case  of  Aahby  y.  Child,  Styles, 
884,  is  expressly  to  this  point.  The  plaintiff  is,  therefore,  en- 
titled to  judgment. 

Judgment  for  the  plaintiff. 

Tbat  afrsadiilent  oonyeyance  is  valid  agaixut  the  grantor  and  hii  ezeontora 
flr  adminiatraton  is  held,  f oUofwing  the  authority  of  thia  caae  in  Waterbury  v. 
WeaterveU,  9  K.  Y.  605;  MoBdey  v.  Motdey,  15  Id.  335;  Jackmm  v.  OarMey, 
16  Johna.  192;  NeUia  v.  Clark,  20  Wend.  88;  MarUn  v.  Martki,  1  Vt.  91; 
ChoUau  V.  Jonu,  11  EL  300;  Bibb  v.  Baker,  17  K  Mon.  308;  Carr  v.  QaU,  3 
Wood.  &M.  68. 

However,  in  many  of  onr  stated^  by  atatate,  the  right  la  given  to  ezeoaton 
and  adminiatraton  to  impeaoh  a  frandnlent  conveyanoe  when  the  estate  ia  in* 
mokwmAi  Bmnpon  I^nwd.  Convey.,  444. 
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Russell  v.  Turner. 

[7  JoBinOH,  189.1 

Damages  vob  Esgafe. — In  an  action  against  a  aheriff  for  an  eaeape  on  mens 
prooesa,  the  plaintiff  can.  only  recover  damages  for  what  he  has  lost  by 
the  escape,  and  the  juiy  may  find  anch  damages,  as  they  may  think  the 
plaintiff  has  sustained  under  all  circumstances. 

Damages — ^Mitigation. — ^If  the  plaintiff  having  sufficient  security  from  the 
defendant  for  his  debt*  relinquish  it»  after  knowledge  of  the  escape,  the 
sheriff  in  an  action  against  him,  may  avail  himself  of  this  fact  in  mitigi^ 
tion  of  damages;  and  where  the  juiy  in  such  a  case  gave  nominal  dam* 
ages  only,  the  court  refused  to  set  aside  the  verdict. 

Action  on  the  case,  against  a  sheriff  for  an  escape.  It  ap- 
peared that  A.  Turner,  while  in  the  custody  of  the  defendant  at 
the  suit  of  the  plaintiff,  escaped.  The  defendant  offered  to 
prove  that  the  plaintiff  had  relinquished  to  A.  Tumer,  after  re- 
ceiving information  of  the  escape,  a  tract  of  lands  which  had 
been  received  by  phiintiff  from  A.  Turner  as  security  for  the 
debt  due.  This  evidence  was  objected  to,  but  admitted  by  the 
judge  who  instructed  the  jury  that  the  plaintiff  ought  not  to  re- 
cover more  than  the  actual  damages  he  had  sustained.  Upon  a 
verdict  found  for  the  plaintiff  for  six  cents  damages,  a  motion 
was  made  for  a  new  trial. 

JMen  and  Z.*B.  Shepherd^  for  the  plaintiff,  in  support  of  the 
motion. 

Footy  contra. 

By  GouBT,  Thompson,  J.  This  is  an  action  on  the  caae 
brought  against  the  sheriff  for  the  escape  of  a  prisoner,  in 
custody  on  mesne  process,  and  the  question  now  before  the 
court  is,  whether  it  was  competent  for  the  sheriff  to  show  that 
the  plaintiff  had,  after  he  knew  of  the  escape,  relinquished  to 
the  prisoner  real  security  for  the  debt,  which  he  held  in  the 
state  of  Vermont,  with  a  view  to  recover  his  demand  from  the 
sheriff. 

The  true  question  in  cases  of  this  kind  is,  what  has  the 
plaintiff  lost  in  consequence  of  the  escape?  1  Johns,  223.  [8 
Am.  Dec.  316.];  2  Johns.  154.  The  jury  are  not  confined  to 
the  exact  damages  in  the  final  judgment,  or  to  the  amoimt  of 
the  plaintiff's  demands,  but  have  a  power  and  discretion  to 
assess  such  damages  as  they  shall  suppose  the  plaintiff  has  sus- 
tained, under  all  circumstances,  2  Wils.  295.  This  is  a  doctrine 
well  settled,  both  ia  our  own  and  in  the  English  courts;  and, 
according  to  which,  I  see  no  objection  to  the  competency  of  the 
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eyidence  offered  in  this  case.  The  Talue  and  extent  of  this 
aecmity  was  a  proper  subject  for  the  consideration  of  the  jury, 
and  could  the  plaintiff  have  shown  it  to  be  worth  little  or  noth- 
ing, it  would  not  have  mitigated  the  damages.  As  the  testi- 
monjy  however,  appeared  before  the  juiy,  it  was  sufficient  to 
pay  the  plaintiff's  demand.  It  is  admitted  by  the  plaintiff's 
counsel,  and,  indeed,  could  not  be  denied,  that  the  insolvency 
of  the  prisoner,  or  payment  of  the  demand  by  him,  could  be 
given  in  evidence  in  mitigation  of  damages.  On  what  principle 
could  this  be  done  ?  None  other,  certainly,  than  to  show  how 
the  plaintiff  had  been,  or  was  likely  to  be,  damnified.  If  the 
prisoner  had  deposited  with  the  plaintiff  a  sum  of  money  to 
satisfy  his  demand,  when  ascertained  by  judgment,  and  the 
plaintiff,  on  discovering  that  an  escape  had  been  made,  had 
surrendered  up  the  money,  could  it  be  doubted  that  the  sheriff 
might  avail  himself  of  it  in  mitigation  of  damages  V  Or  suppose 
the  suit  upon  a  bond  which  was  secured  by  mortgage  on  real 
property,  and  the  creditor,  on  discovering  the  escape,  should 
discharge  the  mortgage,  would  not  this  circumstance  be  ad- 
missible in  mitigation  of  damages? 

All  these  cases  depend  on  the  same  principle  and  necessarily 
result  from  the  nature  of  the  action  which  is  given  to  the 
plaintiff  by  way  of  indemnity,  for  the  actual  injury  which  ho 
sustainB  by  reason  of  the  escape,  and  the  plaintiff  ought  not  to 
be  permitted  to  avail  himself  of  his  own  acts  or  misconduct  to 
enhance  the  damages.  The  action  is  founded  in  good  policy, 
as  being  calculated  to  make  sheriffs  vigilant  in  the  execution  of 
their  duty.  But  it  would  be  the  extreme  of  injustice  to  permit 
the  creditor  to  relinquish  a  security  held  from  the  debtor  for 
the  purpose  of  charging  the  sheriff.  If  A.  Turner  had  actually 
paid  the  money  to  the  plaintiff,  with  equal  propriety  might  he 
refund  it  and  resort  to  the  sheriff.  This,  according  to  my  view 
of  the  case,  would  be  as  illegal  as  it  would  be  unjust.  I  know 
of  no  principle  of  law  to  warrant  such  a  position.  It  would  be 
permitting  a  man  to  avail  himself  of  his  own  misconduct  to  the 
prejudice  of  another.  The  situation  of  the  sheriff  is  analogous 
to  that  of  a  surety,  and  the  law  will  not  tolerate  or  endure  any 
connivance  between  the  creditor  and  principal  debtor  to  the 
prejudice  of  the  surety.  Had  the  plaintiff  not  relinquished  the 
real  security  which  he  had  in  his  hands  for  the  debt,  but  still 
held  it,  I  am  not  prepared  to  say  it  would  have  been  a  complete 
defense  for  the  sheriff.  But  I  am  inclined  to  think  the  court 
of  chancezy  would  have  compelled  the  plaintiff  to  assign  thai 
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Bectuity  to  the  defendant  for  his  indemnity.  The  plaintiff  hay- 
ing put  the  secoritj  out  of  his  hands,  no  such  relief  can  be  ob- 
tained. And  the  only  mode  in  which  the  defendant  can  avail 
himself  of  the  plaintiff's  misconduct  in  this  respect  is  in  miti- 
gation of  damages. 
The  motion  for  a  new  trial  most  accordingly  be  denied. 

Spenoeb,  J.y  not  having  heard  the  argument  in  the  cause,  gave 
no  opinion. 

Bule  refused. 


People  v.  Baboook. 

[7  JomnKAr,  301.] 

iHTOCXABia  Ohkat  OB  FRAUD. — A  cheat  or  fraud  to  be  an  IndioteUe  offiBOM 
at  common  law  must  be  such  as  would  affect  the  paUic;  aaeh  a  deception 
that  common  pradence  cannot  guard  againat,  aa  by  naing  falae  weagfiti 
and  measoree,  or  falae  tokens,  or  where  there  ia  a  conapxraoy  to  cheatb 
Accordingly  no  indictment  will  lie  where  one  obtained  a  releaae  of  a 
jndgment,  falaely  pretending  he  had  ability  to  discharge  it. 

Iin>iOTMENT  for  a  cheat,  setting  forth  that  Babcockdid  falaely, 
fraudulently  and  deceitfully,  and  by  false  arts,  colors  and  pre- 
tenses, obtain,  acquire  and  get  into  his  possession  from  one  B. 
Brown,  the  partner  of  I.  Dickinson,  a  receipt  and  full  discharge 
of  judgment  obtained  by  Brown  and  Dickinson  against  Bab- 
cock,  under  color  and  pretense  that  he  would  pay  a  sum  of 
money  on  such  judgment,  and  give  his  note  for  the  residne, 
with  intent  to  deceive  and  defraud,  etc.  The  defendant  was 
convicted. 

Oold  moved  in  arrest  of  judgment,  on  the  ground  that  the 
o£Een8e  was  not  indictable  at  common  law:  TheEngy,  WheaOey, 
2  Burr.  1125;  Bex  v.  Young,  8  T.  B.  104;  6  Mod.  42;  Say.  146; 
1  East,  186;  2  Str.  866;  6  T.  B.  565;  2  East's  C.  L.  816-834. 

Van  Vechien,  attorney-general,  and  N.  WiUiams,  contra,  con- 
tended that  indictments  in  cases  like  the  present  were  to  be 
found:  Hawk.  P.  C.  c.  71,  s.  1;  King  y.  Jones,  1  Leach,  161; 
that  cheating  was  classed  among  defenses  against  public  trade: 
4B1.  Com.  167;  4  Com.  Dig.  654;  Justices  B.  82,  88;  Ck>mb. 
16,  and  that  an  indictment  has  been  held  to  lie  for  tearing  an 
account  after  it  had  been  signed  and  settled:  The  Queen  y. 
Crisp,  6  Mod.  175;  also,  for  selling  wine  as  Lisbon  wine,  when 
it  was  not:  The  Queen  v.  Mackeriy,  2  Ld.  Baym.  1179. 
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By  CouBT.  Lord  Kenyon  said  that  the  case  of  The  King  t. 
WheaUey,  2  Burr.  1125,  established  the  true  boundary  between 
frauds  that  were  and  those  that  were  not  indictable  at  commoi^ 
law.  That  case  required  such  a  fraud  as  would  affect  the  pub- 
lic; such  a  deception  that  common  prudence  and  care  were  noi 
sufficient  to  guard  against,  as  the  using  of  false  weights  and 
measures,  or  false  tokens,  or  where  there  was  a  conspiracy  to 
cheat.  Thus  in  the  case  of  Jones,  1  Salk.  379,  who  obtained 
money  of  A.,  pretending  to  have  a  command  from  B.,  whereas 
B.  did  not  send  him;  but  as  he  came  with  no  false  token,  it  was 
held  not  to  be  indictable.  The  offense  was  nothing  more  than 
telling  a  lie.  So  in  the  case  of  The  King  v.  Lara,  6  T.  B.  665, 
the  defendant  got  possession  of  certain  lottery  tickets,  the 
proper^  of  A.,  pretending  that  he  wanted  to  purchase  them, 
and  he  delivered  to  A.  a  fictitious  order  on  a  banker,  knowing 
that  he  had  no  authority  to  draw  it,  by  means  of  which  he  got 
possession  of  the  lottery  tickets.  On  the  argument  in  arrest  of 
judgment  it  was  admitted  that  as  this  was  a  fraud  upon  a 
private  individual,  the  prosecutor  must  show  that  the  fraud 
was  effected  by  means  of  a  false  token  as  well  as  a  false  pre- 
tense, and  one  of  such  a  nature  as  that  ordinary  prudence 
oonld  not  guard  against  it.  The  counsel  for  the  crown  con- 
tended that  the  false  pretense  was  the  alleged  vnsh  to  purchase, 
and  the  false  token  was  the  order.  But  the  court  said  that 
there  was  no  false  token;  that  it  would  be  ridiculous  to  call  the 
check  a  talse  token,  and  that  all  depended  upon  the  credit  due 
to  the  defendant's  assertion,  and  the  judgment  was  arrested. 

In  the  present  case  we  search  in  vain  for  the  false  token. 
There  wsa  nothing  beyond  the  defendant's  false  assertion  that 
he  was  ready  to  pay  the  judgment.  There  was  not  even  the 
production  of  either  note  or  money,  and  common  prudence 
would  have  dictated  the  withholding  of  the  receipt  until  the 
money  was  paid  and  the  note  drawn.  To  support  this  indict- 
ment would  be  to  overset  established  principles. 

The  judgment  must  therefore  be  arrested. 

Judgment  arrested. 

ForiadictnwntforaooMpiniiqrtoeliss*»ie>0^ 
54. 

])BO.TokT— n 
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Jaorson  v.  Browkson. 

[TJoHvaoK,  237.] 

SUBUBNDXB  Of  LiASiL — A  lease  for  life  oontained  a  oovenaiit  that  tho  Icioooo 

•ehould  not  sell  or  asngn  withont  the  lessor's  permisnon;  the  lessee  sold 

«nd  assigned  a  part  of  the  premises  with  the  ooosent  of  the  lessor.    This 

was  held  as  not  amounting  to  a  soirender;  bnt  the  lessee  still  reoiained 

liable  for  any  breach  of  the  covenants  by  the  assignee. 

"Waste. — Where  wood  is  cut  down  on  leased  land  by  the  lessee  or  his  aiwriflns 
in  such  a  manner  as  materially  to  injure  the  inheritance,  it  is  waste,  and 
the  lessee  is  liable  to  an  action  for  the  breach  of  the  covenant  against 
waste;  and  where  there  was  a  right  of  re-entry  for  a  breach  of  the  cove- 
nants, it  was  held  that  the  lessor  could  maintain  ejectments  Where  wild 
and  unonltivated  land,  wholly  covered  with  wood  and  timber,  is  leased, 
the  lessee  may  fell  part  of  the  wood  and  timber,  so  as  to  fit  the  land  for 
cultivation,  without  being  liable  for  waste;  but  he  cannot  cut  down  off 
the  wood  and  timber,  so  as  permanently  to  injure  the  inheritance. 

Ejectment.  The  plaintifF  produced  the  counterpart  of  a 
lease  dated  September  8,  1790,  from  Philip  Schuyler  to  the 
defendant  for  the  lives  of  the  defendant,  his  wife  and  Samuel 
Shaw,  respectively,  of  a  farm  containing  one  hundred  and  thirty- 
three  and  a  half  acres.  In  the  lease  were  covenants  on  the  part 
of  the  lessee  that,  should  he  ever  have  occasion  to  sell  his  inter- 
est in  the  premises,  he  would  make  the  first  offer  to  the  lessor, 
who,  in  case  he  did  not  purchase,  would  grant  to  the  lessee  a 
permit  to  sell,  etc.,  and  that  ''neither  the  said  lessee,  his  ezeo- 
utors,  etc.,  shall  or  do,  at  any  time  hereafter,  erect  or  permit, 
or  cause  to  be  erected,  any  mill  or  mill-dam,  or  any  other  work 
or  building  whatsoever,  upon  any  kill,  creek,  stream  or  run  of 
water,  within  the  premises,  etc. ;  and  further,  that  neither  he 
nor  they  shall,  at  any  time  hereafter,  commit  any  waste."  There 
was  in  the  lease  also,  a  clause  of  re-entry  for  the  breach  of  any 
of  the  covenants  or  conditions  therein.  The  lessors  of  the  plaint- 
iff were  the  heirs  of  Schuyler,  and  the  action  was  to  recover 
the  south  half  of  the  premises  for  a  breach  of  covenant;  the 
north  half  had  been  assigned  to  Shaw  with  the  lessor's  consent. 
It  was  admitted  that  the  premises,  at  the  date  of  the  lease,  were 
wild  and  iincultivated  and  covered  throughout  with  a  forest  of 
heavy  timber;  and  it  was  proved  that  the  south  half  was  entirely 
cleared  of  wood  before  the  commencement  of  the  suit.  On 
behalf  of  the  defendant  it  was  proved  that,  at  the  time  of  the 
assignment  to  Shaw  in  July  1796,  there  were  thirty-five  acres  of 
timber  land  on  the  premises,  twelve  of  which  were  on  the  south 
half;  that  only  six  acres  on  defendant's  tract  were  good  for 
timber,  except  for  fences,  the  residue  being  overgrown  princi^ 
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pally  ynih  hemlocks  which  were  much  in jured  by  the  wind;  that 
defendant  had  not  cut  timber  except  for  fences,  fuel,  and  build- 
ing purposes  about  the  farm,  since  the  assignment;  that  he  had 
built  a  house  on  the  premises  since  the  division,  had  used  the 
faun  in  a  husband-like  manner,  and  had  carried  on  more  mate- 
rials for  fences  than  he  had  taken  off;  and  that,  at  the  time  of 
the  assignment  to  Shaw  and  for  many  years  thereafter,  cleared 
land  was  of  more  value  than  land  covered  with  wood  and  tim« 
ber.  Receipts  of  rent  by  the  lessor  from  Shaw  and  the  defend- 
ant were  given  in  evidence. 

The  judge  charged  the  jury  that  the  assignment  and  recog- 
nition of  the  defendant  and  Shaw  as  separate  tenants,  worked  a 
severance  of  the  original  lease,  and  that  the  gradual  clearing  of 
the  part  in  the  possession  of  defendant,  since  the  assignment, 
did  not  amount  to  a  waste;  a  verdict  was  accordingly  found  for 
the  defendant. 

FlaU,  thereupon,  moved  for  a  new  trial  on  behalf  of  the 
plaintiff. 

Kirldand,  contra. 

Yah  Nxss,  J.  The  covenant  restraining  the  lessee  from  alien- 
ating, without  previously  obtaining  the  permission  of  the  lessor, 
is  for  the  benefit  of  the  latter.  Its  object  was  to  secure  to  the 
lessor  the  right  of  pre-emption,  and  to  prevent  a  bad  tenant 
from  being  obtruded  upon  him.  If  the  lessor  had  sold  without 
such  permission  a  forfeiture  of  the  estate  would  have  been  in- 
curred. To  effect  a  valid  assignment,  therefore,  the  consent  of 
the  lessor  was  requisite,  and  that  in  this  case  having  been  ob- 
tained, the  assignment  was  legal,  and  all  parties  stand  in  the 
same  relative  situation  to  each  other  as  they  would  have  done 
after  assignment  if  the  lease  had  contained  no  such  covenant. 
The  lessee  covenants  for  himself,  his  heirs  and  assigns,  and  he 
is  therefore  liable  for  every  act  of  his  assignee,  amounting  to  a 
breach  of  any  of  the  covenants  or  conditions  in  the  lease.  To 
this  point  the  cases  are  numerous  and  decisive:  BreU  v.  (7um- 
lerland,  Cro.  Jac.  621;  Bachelor  v.  Oage^  Cro.  Car.  188;  Norton 
T.  Acldand,  Id.  580. 

But  it  is  said ,  here  has  not  been  waste.  It  is  a  general  principle 
that  the  law  considers  everything  to  be  waste  which  does  a  per- 
manent injury  to  the  inheritance:  Co.  Lit.  68,  64;  1  Cr.  Dig. 
65;  6  Com.  Dig.  tit.  Waste.  Now,  to  say  that  cutting  down 
the  wood  on  almost  every  acre  of  the  demised  premises  is  not 
waste,  within  the  spirit  and  meaning  of  the  covenant  in  ths 
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case,  is  to  say  that  no  waste^  by  the  destruction  of  wood,  can  be 
committed  at  all.  We  are  bound  to  give  effect  to  this  coTenant 
if  we  can,  but  to  decide  that  the  facts  stated  in  the  case  do  not 
constitute  waste,  would  be  destroying  it  almost  altogether. 
That  the  destruction  of  the  timber  is  a  lasting  injury  to  the  re- 
version cannot  be  disputed.  For  this  injuiy  the  lessors  of  the 
plaintiff  may  at  their  election  bring  covenant,  or  enter  as  for 
condition  broken.  For  the  breach  of  every  covenant  there  is, 
by  the  express  terms  of  the  lease,  a  forfeiture  of  the  estate,  so 
that  whenever  an  act  has  been  done  which  gives  the  right  to 
maintain  covenant,  at  the  same  moment  the  right  to  enter,  as 
for  a  forfeiture,  is  equally  given.  It  foUows  that  if  this  action 
cannot  be  sustained,  the  lessors  of  the  plaintiff  are  totally  re- 
mediless. It  is  true  that  what  would  in  England  be  waste  ia 
not  always  so  here.  The  covenant  must  be  construed  with  ref« 
erence  to  the  state  of  the  property  at  the  time  of  the  demise. 
The  lessee  undoubtedly  had  a  right  to  fell  part  of  the  timber, 
so  as  to  fit  the  land  for  cultivation,  but  it  does  not  follow  that 
he  may  with  impunity  destroy  all  the  timber,  and  thereby  essen- 
tially  and  permanently  diminish  the  value  of  the  inheritance. 
Good  sense  and  sound  policy,  as  well  as  the  rules  of  good  hus- 
bandly, require  that  the  lessee  should  preserve  so  much  of  the 
timber  as  is  indispensably  necessary  to  keep  the  fences  and  other 
erections  upon  the  farm  in  proper  repair.  The  counsel  for  the 
defendant  is  mistaken  when  he  says  that  lessees  in  England  are 
prohibited  from  cutting  wood  upon  the  demised  premises  alto<> 
gether;  the  prohibition,  in  principle,  extends  no  further  in  this 
respect  there  than  it  does  here.  In  England  that  species  of 
wood  which  is  denominated  timber  shall  not  be  cut  down,  be- 
cause felling  it  is  considered  as  an  injury  done  to  the  inherit- 
ance, and  therefore  waste. 

Here,  from  the  different  state  of  many  parts  of  our  country, 
timber  may  and  must  be  cut  down  to  a  certain  extent,  but  not 
so  as  to  cause  an  irreparable  injury  to  the  reversioner.  To 
what  extent  wood  may  be  cut  before  the  tenant  is  guilty  of 
waste,  must  be  left  to  the  sound  discretion  of  a  jury,  under  the 
direction  of  the  court,  as  in  other  cases.  What  kind  of  wood 
in  England  is  deemed  to  be  timber,  depends  upon  the  custom 
of  the  country.  Wood  which  in  some  counties  is  called  timber, 
is  not  so  in  others:  Duke  of  Chandos  v.  TaXM^  2  P.  Wms.  606; 
Gounteas  of  Cumberland's  case,  Moore,  812;  Oo.  Lit.  636; 
Cook  V.  Cook,  Cro.  Car.  681;  Cro.  Jac.  126  n.  So  a  lessee  for 
years  is  entitled  to  reasonable  estovers;   but  he  is  guiliy  of 
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waste,  if  he  cuts  green  trees  when  there  is  dry  wood  {aridum 
ligHum)  sufficient.  So,  again,  if  there  be  a  tenant  for  life  with- 
out impeachment  of  waste,  he  may  cut  down  all  sorts  of  timber, 
and  convert  them  to  his  own  use;  but  if  he  wantonly  cuts  tim- 
ber which  serves  for  ornament  or  shelter,  or  which  is  not  fit  to 
be  felled,  he  is  punishable  for  waste:  1  Cr.  Dig.  80.  The  prin- 
ciple upon  which  all  these  cases  were  decided  is  that  which  I 
have  before  stated,  namely,  that  whenever  wood  has  been  cut 
in  such  a  maDuer  as  materially  to  prejudice  the  inheritance,  it  is 
waste;  and  that  is  the  principle  upon  which  I  place  the  decis- 
ion of  this  caase. 

It  may  be  supposed  that  this  construction  of  the  covenant  in 
question  proceeds  upon  equitable  considerations,  and  that 
equity  never  favors  any  construction  that  leads  to  the  forfeiture 
of  an  estate.  On  the  contrary,  the  construction  which  I  have 
adopted  is  the  legal  one,  because  I  hold  that  by  destroying 
nearly  all  the  wood  on  the  demised  premises,  so  that  the  land 
most  soon  be  reduced  to  a  mere  common,  and  the  buildings  go 
to  destruction  for  want  of  timber  to  keep  them  in  repair  (unless 
it  can  be  elsewhere  obtained),  is  such  an  injury  to  the  inherit- 
ance as,  according  to  the  established  rules  of  law,  amounts  to 
waste.  For  my  part,  therefore,  I  lay  all  equitable  considera- 
tions  out  of  view,  and  proceed  upon,  strictly  legal  grounds. 

That  the  lessors  of  the  plaintiffs,  or  their  ancestors,  had 
waived  the  forfeiture  by  the  acceptance  of  rent,  was  not  the 
ground  upon  which  the  judge  directed  the  jury;  and  probably 
'lie  attention  of  neither  of  the  parties  was  directed  to  this  point 
it  the  trial,  though  it  is  now  insisted  upon.  As  the  case  at 
present  stands,  there  has  been  no  waiver.  It  does  not  appear 
chat  the  lessors  or  their  ancestor  knew  that  a  forfeiture  had 
been  incurred,  and  the  acceptance  of  rent,  unless  they  did  at 
the  time  know  this  fact,  is  no  waiver:  Boe  ex  dem.  Oregson  v. 
Harrison,  2  T.  B.  425;  MaUhews  v.  WheUon,  Cro.  Car.  233.  On 
this  part  of  the  case  further  light  may  perhaps  be  thrown  on  a 
future  trial. 

My  opinion,  therefore,  is  that  the  motion  for  setting  aside 
the  nonsuit  and  granting  a  new  trial  ought  to  be  granted. 

Keht,  G.  J.  and  Tuompsok,  J.,  were  of  the  same  opinion. 

Spesceb,  J.  It  is  an  established  principle,  that  in  construing 
A  covenant  which  is  to  work  a  forfeiture,  courts  adhere  strictly 
to  the  precise  words  of  the  condition,  in  order  to  prevent  the 
forfeiture.     This  rule,  for  its  equity  and  reasonableness,  de- 
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serves  constantly  to  be  kept  in  view.  It  is,  in  most  oases,  rig- 
oroos  and  harsh  to  break  up  a  lease  for  the  violation  of  cove- 
nants which  may  be  compensated  in  damages,  and  the  present 
case  appears  to  be  one  of  that  description. 

The  lease  under  consideration  is  to  receiye  a  double  construc- 
tion; a  liberal  one  as  to  the  thing  leased,  and  the  use  and  en- 
joyment of  it  by  the  lessee,  so  as  effectuate  the  intention  of  the 
parties;  and  a  literal  one  to  prevent  the  forfeiture. 

The  land  was  covered  with  heavy  timber,  and  for  the  use  of  it 
the  lessee  was  to  pay  a  rent.  The  parties  must,  therefore,  haye 
intended  that  the  lessee  should  be  at  liberty  to  fell  the  timber 
to  a  certain  extent,  at  least  for  agricultural  purposes.  If  the 
restriction  to  commit  waste  would  operate  to  restrain  the  lessee 
from  the  use  of  the  premises  it  would  be  void  as  repugnant  to  the 
grant.  I  shall  have  no  difficulty  in  maintaining  that,  according 
to  the  common  law  of  England,  the  lessee  could  not  enjoy  the 
land,  nor  derive  any  benefit  from  it,  without  the  commission  of 
waste;  and  should  that  point  be  established,  the  covenant  must 
be  rejected.  The  general  definition  of  waste  is,  that  it  is  a  destruc- 
tion in  houses,  gardens,  trees  or  other  corporal  hereditaments, 
to  the  disherison  of  him  in  remainder  or  reversion.  It  is  not 
eveiy  injury  to  lands  that  the  law  considers  as  waste,  nor  eveiy 
act  which  injures  the  remainder-man  or  the  reversioner.  To 
test  this  supposed  waste,  by  considering  the  reyersioner  injured 
by  the  acts  done,  is  not  warranted  by  law;  and  in  point  of  fact, 
when  the  premises  were  cleared  of  the  timber,  cleared  land  was 
more  valuable  than  wood  land.  Cutting  dovni  oak,  ash  and  elm, 
after  they  arrive  at  the  age  of  twenty  years,  is  waste,  they  being 
timber  throughout  England:  Com.  Dig.  tit.  Waste,  D.  6;  Co. 
Lit.  58  a  and  b;  2  Boll.  280,  1,  10.  In  the  present  instance, 
the  case  does  not  state  what  species  of  timber  was  cut  down; 
but  the  land  was  covered  with  heavy  timber,  and  Was  a  forest; 
and  I  am  free  to  admit  that  other  trees  than  oak,  ash  and  elm 
may  be  the  subject  of  waste,  if  they  constitute  the  timber  of  the 
country  where  they  grow.  Eveiy  tenant  has  certain  rights 
under  his  lease.  Unless  restrained  from  cutting  wood  alto- 
gether, he  has  a  right  to  house-bote,  fire-bote,  plough-bote  and 
fence-bote.  For  the  purposes  of  fuel,  he  is  bound  first  to  take 
the  dry,  fallen  and  perishing  wood;  for  the  purposes  of  erecting 
necessary  buildings,  he  has  a  right  to  fell  timber,  and  so  for  the 
other  botes;  but  I  insist,  that  according  to  the  common  law  of 
England,  no  tenant  can  cut  down  timber,  etc.,  or  clear  land  for 
agricultural  purposes;  and  that  the  quantity  of  timber  cut  down 
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never  enters  iaio  the  consideration  whether  waste  has  or  has 
not  been  committed;  but  that  it  is  always  tested  by  the  fact  of 
cutting  timber,  without  the  justifiable  excuse  of  having  done  it 
for  house-bote^  fire-bote^  plough-bote  or  fence-bote.  A  single 
tree  cut  down,  without  such  justifiable  cause,  is  waste  as  effec- 
tuallj  as  if  a  thousaud  had  been  cut  down;  and  the  reason  is 
this,  that  such  trees  belong  to  the  owner  of  the  inheritance,  and 
the  tenant  has  only  a  qualified  property  in  them  for  shade  and 
shelter:  1  Cruise,  62,  63,  tit.  3  s.  15, 18. 

The  doctrine  of  waste,  as  understood  in  England,  is  inappli- 
cable  to  a  new,  unsettled  country.  If  the  parties  before  us  in- 
tended that  a  sufficient  quantity  of  timber  should  be  left  for  the 
use  of  the  farm,  it  was  very  easy  to  have  inserted  a  covenant  to 
that  effect.  We  are  tied  down  in  the  present  inquiry  to  a  lit- 
eral, technical  construction  of  the  covenant,  and  have  no  right 
to  go  into  the  intention  of  the  parties,  or  adopt  any  equitable 
notions.  If  this  was  an  action  of  covenant  to  recover  damages 
for  having  cut  down  all  the  timber  on  the  premises,  then, 
indeed,  we  should  have  a  right  to  give  the  covenant  not  to  com- 
mit waste  a  greater  latitude  of  construction.  The  criterion  set 
up  by  the  plaintiff  to  decide  whether  waste  has  been  committed 
is  altogether  fanciful  and  vague;  and  the  case  shows  that  men. 
differ  very  widely  as  to  how  much  woodland  ought  to  be  leffe 
for  the  use  of  a  farm.  The  rule  furnished  by  the  common  law- 
is  fixed  and  certain,  and  the  lessor  knows  what  wood  he  may 
cut  and  for  what  purposes;  but  if  a  covenant  not  to  commit 
'waste  is  2iereafter  to  be  considered  as  a  covenant  to  leave  a  suf*^ 
ficient  quantity  of  land  in  wood,  no  lessee  is  safe.  If  the  act  ot 
cutting  timber  on  the  premises,  without  the  justifiable  excuse 
already  stated,  was  not  waste,  cutting  more  or  less  was  inmia- 
fcerial.  Under  the  covenant  not  to  commit  waste,  we  have  no 
right  to  say  some  waste  might  be  oonmutted,  and  other  waste 
might  not;  the  covenant  is  inapt  to  the  case,  and  if  any  remedy 
exists,  it  must  lie  in  covenant.  I  am  therefore  against  grant* 
ing  a  new  trial. 

Yatbs,  J.  was  of  the  same  opinion. 

Bule  granted 

Approving  and  following  on  the  point  of  waste^  MeCfregorT,  Bnwi^  10 K. 
T,  118;  VanDeusenv.  Young,  29Id.  Sa 
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Bristol  v.  Burt. 

[T  Jomnov,  3M.] 

CoNTXRaiOR  XK  Tbovxb. — ^To  constitnte  a  convernoii  raffideiit  to  lappart 
trover,  it  u  not  neoessaiy  to  show  a  mannal  taking,  nor  that  the  d^end- 
ant  has  applied  it  to  hie  own  use,  bnt  aasoming  a  right  of  diepoea],  and 
ezerdfling  an  ezdnsive  right  conBtitutes  a  oonveraion. 

Tbotbb  to  recoTer  the  value  of  ninety-five  barrels  of  potaah. 
The  defendant  was,  in  1808,  a  collector  of  the  port  of  Oswego; 
plaintiff  applied  to  him  to  ascertain  whether  he  wonld  give 
clearances  for  ashes  to  Sackett's  harbor,  and  being  answered  in 
the  affirmative,  plaintiff  forwarded  the  ashes  to  Oswego,  placed 
them  in  the  store  of  one  Wentworth,  and  applied  to  defendant 
for  a  clearance ;  defendant  refused  to  give  the  clearance,  assigning 
as  a  reason  that  he  was  afraid  that  the  collector  of  Sackett's  harbor 
would  not  do  his  duty,  but  allow  the  ashes  to  be  sent  to  a  British 
port.    Plaintiff  offered  to  give  bonds  for  the  faithful  delivery  of  the 
ashes  at  Sackett's  harbor;  but  defendant  declared  that  plaintiff 
should  not  remove  the  goods  imless  he  gave  bonds,  in  doable 
their  value,  to  carry  the  same  to  Home,  in  Oneida  county,  and 
leave  them  there  during  the  embargo;  that  he,  defendant,  had 
charge  of  the  property;  that  he  had  a  right  to  prevent  the 
removal  of  ashes«  and  would  exercise  it.     Two  armed  men  were 
stationed  near  Wentworth's  store  during  two  nights,  and  an 
armed  sentinel  was  constantiy  on  duty,  night  and  day,  at  the 
collector's  store,  within  ten  rods  of '  Wentworth's,  to  prevent 
the  removal  of  property.    In  order  to  satisfy  defendant  and 
prevent  him  from  proceeding  to  extremities,  Wentworth  agreed 
with  him  not  to  deliver  any  property  from  his  store  without 
defendant's  permission.     Several  months  later  plaintiff  was 
allowed  to  remove  his  ashes.     The  jury  were  now  charged  that 
there  was  such  a  conversion  as  would  entitle  the  plaintiff  to 
recover  for  the  difference  in  value  of  the  ashes  at  the  time  when 
be  demanded  a  clearance,  and  at  the  time  he  was  allowed  to 
remove  them.    A  verdict  was  found  accordingly,  subject  to  the 
opinion  of  this  court. 

Oold,  for  the  plaintiff  cited:  6  East,  538;  6  T.  B.  298;  1 
Burr.  31. 

Cady,  contra,  cited:  6  Bac.  Ab.  279,  Trover,  G;  Bull.  N.  P. 
U;  3  Salk.  284. 

By  CouBT.  The  only  point  made  in  this  case  is,  whether 
there  was  sufficient  evidence  of  a  conversion  to  justify  the  ver> 
diet. 

There  were  declarations  and  acts  of  the  defendant  united  to 
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fonn  a  control  OTer  the  plaintiff's  property.  The  veiy  denial 
of  goods  to  him  tHat  has  a  right  to  demand  them,  says  Lord 
Holt  in  Baldwin  v.  Cole,  6  Mod.  212,  is  a  conversion;  for  what 
is  a  conversion  bat  an  assuming  upon  one's  self  the  property 
and  right  of  disposing  of  another's  goods  ?  And  he  that  takes 
upon  himself  to  detain  another  man's  goods  from  him  without 
a  cause,  takes  upon  himself  the  right  of  disposing  of  them. 
The  bare  denial  to  deliver  is  not  always  a  conversion,  as 
in  Thimblelhorpe's  case,  cited  in  2  Bulst.  310,  314,  where  a 
piece  of  timber  was  left  upon  the  land  of  the  defendant  by  the 
lessee  at  the  expiration  of  his  term,  and  he  was  requested  to 
deliver  it  and  refused,  but  suffered  the  timber  to  lie  without 
intermeddling  with  it.  The  reason  why  this  was  held  not  to  be 
a  conversion  was,  that  there  was  no  act  done  or  dominion  exer- 
oised;  but  in  the  present  case  there  were  the  highest  and  most 
imequivocal  acts  of  dominion  and  control  over  the  property; 
not  only  by  claiming'  jurisdiction  over  it,  but  in  placing  armed 
men  near  it  to  prevent  its  removal.  This  fact  is  of  itself  a  con- 
Tersion.  It  is  intermeddling  with  the  property  in  the  most 
decisive  manner,  and  detaining  it  for  months  in  the  storehouse. 
It  was,  therefore,  bringing  a  charge  upon  the  plaintiff,  and  this, 
sajsMr.  Justice  Buller,  in  Syeds  v.  Hay,  4  T.  B.  260,  amounts 
to  a  conversion.  Neither  the  case  of  McCombie  v.  Davies,  6 
East,  538,  nor  the  anonymous  case  in  12  Mod.  344,  were  so 
airong  as  this,  and  yet  the  conversion  was  maintained.  It  was 
assuming  the  dominion  of  the  property  which  was  made  by 
Iiord  Ellenborough  the  test  of  the  conversion,  though  the  prop- 
erly in  that  case  lay  not  in  the  defendant's  but  in  the  king's 
warehouse.  The  definition  of  a  conversion  in  trover,  as  given 
bj  Mr.  Qwillim,  the  editor  of  Bacon,  and  now  a  judge  in 
India,  applies  precisely  to  this  case:  6  Bac.  Ab.  677.  ''The 
action  being  founded  upon  a  conjunct  right  of  property  and 
possession,  any  act  of  the  defendant,"  says  he,  **  which  nega- 
tives, or  is  inconsistent  with  such  right,  amounts  in  law  to  a 
conversion.  It  is  not  necessary  to  a  conversion  that  there 
should  be  a  manual  taking  of  the  thing  in  question  by  the  de- 
fendant; it  is  not  necessary  that  it  should  be  shown  that  he  has 
applied  it  to  his  own  use.  Does  he  exercise  a  dominion  over  it 
in  exclusion  or  in  defiance  of  the  plaintiff's  right?  If  he  does, 
that  is  in  law  a  conversion,  be  it  for  his  own  or  another  person's 
use." 

We  are,  therefore,  of  opinion,  that  the  motion  to  set  aside 
the  verdict  must  be  denied. 

Motion  denied. 
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Kent  v.  Welch. 

[7  JoHHflOH.  368.] 

BvionoN  Nbokhary  to  sb  Proved. — ^In  an  action  on  a  oorenantof  wairanty 
in  a  deed  by  which  the  grantor  ''gave,  granted,"  etc.,  and  engaged  to 
warrant  and  defend  the  bmd  against  all  claims,  etc.  It  was  held  that  no 
action  could  bo  maintained,  either  on  the  implied  or  express  corenant 
without  alleging  and  proving  an  eviction;  and  that  the  express  warranty 
qualified  and  restrained  any  implied  covenant  of  seisin,  arising  from  the 
word  give. 

Action  for  the  breach  of  covenants  in  a  deed  by  which  the  de- 
fendant did  give,  grant,  bargain  and  sell  to  the  plaintiff  in  fee 
a  tract  of  land  in  Yermont,  and  engaged  to  warrant  and  defend 
the  same.  Plaintiff  alleged  that  at  the  time  the  deed  was  exe- 
cuted, defendant  was  not  seised  in  fee  of,  etc.,  and  has  not  war- 
ranted, etc. 

Crary,  for  the  plaintiff,  cited,  2  Cai.  188  [2  Am.  Dec.  228]. 

Foole,  contra,  cited:  1  T.  B.  584;  Cro.  Eliz.  914;  Cro.  Jac.  425; 
Greenby  v.  Wilcocka,  2  Johns.  1  [3  Am.  Deo.  379];  Selw.  N.  P. 
413. 

By  CouBT.  Here  are  two  covenants  in  this  deed:  1.  The  im- 
plied covenant  or  warranty  in  law,  by  force  of  the  word  give, 
and  which  is  good  only  for  the  life  of  the  grantor;  2.  The  ex- 
press covenant  on  the  warranty  against  all  claims  and  demands. 
Bat  before  there  can  be  any  remedy  upon  either  covenant,  there 
must  be  a  lawful  eviction  averred  and  shown,  and  the  declara- 
tion is  bad  for  want  of  this  averment.  The  implied  covenant 
here  is  a  covenant  of  warranty,  and  so  it  appears  from  the  cases 
referred  to  in  the  opinion  of  the  court  in  F^osi  v.  Baymond,  2 
Cai.  188  [2  Am.  Dec.  228],  and  it  is  well  understood  that  under 
a  covenant  of  warranty  the  plaintiff  must  show  an  eviction:  2 
Johns.  1  [3  Am.  Dec.  379].  This  objection  is  fatal  to  the 
plaintiff's  action. 

Even  if  the  word  give  implied  a  covenant  of  seisin,  as  the. 
counsel  must  have  supposed;  yet  as  there  was  an  express  cove- 
nant of  warranty,  it  would  have  qualified  and  restrained  the 
implied  covenant  within  the  import  and  effect  of  the  express 
covenant,  so  that  the  former  never  shall  be  broader  than  the 
latter.  This  is  also  a  settled  rule,  as  appears  from  Noke's  case, 
4  Co.  80,  and  the  other  authorities  referred  to  in  2  Cai.  192  [2 
Am.  Dec.  228].  On  no  ground,  therefore,  can  the  plaintiff 
recover. 

Judgment  for  the  defendant. 
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Andres  v.  Wells, 

[T  JoHnoH.  280.] 

liBKL—TjAKn.nr  or  Kswspapkr  Pbopbietob. — ^The  proprietor  of  a  newt* 
paper,  which  is  edited  by  another,  is  liable  for  a  libel  published  therein, 
although  published  without  his  knowledge. 

OwnoKSHiP. — ^But  where  a  printing  press  and  newspaper  establishment  were 
assigned  to  a  person,  merely  as  security  for  a  debt»  and  the  press  re- 
mained in  the  sole  possession  and  management  of  the  assignor,  this  was 
held  not  to  be  such  an  ownership  in  the  person  holding  such  lien,  as 
would  render  him  liable  as  proprietor. 

liiBKL.  The  publication  appeared  in  the  Troy  Gazette,  printed 
mnd  edited  by  J.  C.  Wright.  It  appeared  that  the  defendant 
and  one  Hillhouse  had  taken  an  assignment  of  the  press  and 
establishment  as  security  for  their  indorsement  on  certain  notes 
of  Wright;  that  defendant  and  Hillhouse  held  the  assignment 
as  security,  and  did  not  take  possession  of  the  press  nor  advance 
any  money  to  pay  the  workmen,  but  that  the  same  was  conducted 
solely  at  Wright's  expense;  nor  were  they  consulted  as  to  any  of 
the  articles  inserted  in  the  paper.  There  was  evidence,  also, 
that  defendant  had,  after  the  publication  of  the  libel,  admitted 
that  he  was  one  of  the  proprietors.  The  jury  were  told  to  find 
for  the  defendant  if  they  believed  his  witnesses  as  to  the  assign- 
ment and  nature  of  his  interest,  whereupon  plaintiff  submitted 
to  a  nonsuit  with  leave  to  move  for  a  new  trial. 

J.  BusseU,  for  the  plainliff. 

Foot  and  Van  VecfUen^  contra. 

By  Court,  Spengeb,  J.  Two  questions  arise  in  this  case  for 
our  consideration: 

1 .  Is  a  proprietor  of  a  newspaper,  in  which  a  libel  is  published, 
answerable  by  action,  though  he  has  no  concern  in  conducting 
it,  and  the  publication  was  without  his  privity  ? 

2.  Is  the  defendant  to  be  considered,  in  point  of  fact,  such 
proprietor? 

In  the  case  of  Bex  v.  Walter,  3  Esp.  N.  P.  Cas.  21,  Lord  Een- 
yon  was  clearly  of  opinion  that  the  proprietor  of  a  newspaper 
was  answerable  criminally,  as  well  as  civilly,  for  the  acts  of  his 
servants  or  agents  for  misconduct  in  conducting  a  newspaper; 
and  he  said  it  was  not  his  opinion  only,  but  that  of  Lord  Hale, 
Justice  Powell  and  Justice  Foster;  that  it  was  the  old  received 
law  for  above  a  centurj,  and  was  not  to  be  broken  in  upon  by 
any  new  doctrine  upon  libels;  and  under  this  opinion  the  de- 
fendant  was  found  guilty,  though  it  was  shown  he  had  nothing 
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to  do  vnQi  conductmg  the  paper,  resided  entirely  in  the  coiin« 
tiy,  and  that  it  was  conducted  by  his  son,  without  any  interfer- 
ence on  his  part. 

The  defendant's  counsel  contend  that  the  hiw  is  otherwise, 
and  they  rely  on  Lambe'a  case,  9  Co.  59,  and  The  King -v.  Jlmon, 
5  Burr.  2686.  In  Lambe^a  case  it  was  resolved,  among  other 
things,  that  to  convict  a  person  of  libel,  he  ought  to  be  the  oon- 
triver,  procurer  or  publisher  of  it,  knowing  it  to  be  a  libel.  In 
The  King  v.  Jlmon,  the  selling  the  libel  by  a  servant,  in  the  de- 
fendant's shop,  was  held  prima  facie  evidence  of  a  sale  by  the 
master's  orders;  bufc  it  was  admitted  by  the  court  that  this  pre- 
sumption might  be  repelled.  There  is,  in  fact,  no  contradiction 
between  these  cases.  The  law,  as  laid  dovm  in  Lamhe^s  case,  is 
general.  The  court  were  not  called  on  to  say  how  &r  the  mas- 
ter is  responsible  for  the  act  of  his  servant;  and  in  AJmcn^s  case 
the  admission  that  the  defendant  might  repel  the  presumption, 
went  on  the  principle  that  the  master  might  show  that  the  aol 
of  his  servant  was  not  attributable  to  him,  in  so  far  as  the  ser- 
vant exceeded  his  authority.  But  where  a  man  is  the  owner  of 
a  paper  and  gives  over  the  conducting  of  it  to  another,  he  there- 
by constitutes  him  his  general  agent,  and  is  answerable  for  all 
his  acts  done  in  the  execution  of  that  trust,  whether  within  or 
beyond  the  intention  of  the  principal.  The  case  of  The  King  v. 
Topham,  4  T.  B.  126,  in  which  the  court  was  unanimous,  con- 
tains the  same  doctrine  as  the  case  of  The  King  v.  Walier,  that 
the  proprietor  of  a  paper  is  answerable  for  the  publication  of  a 
libel.  It  would  be  too  much  to  say  that  any  man  might  vrith 
impunity  own  and  sustain  a  public  newspaper  without  any  re- 
sponsibility for  the  libels  with  which  it  might  abound.  The 
principle  laid  down  by  Lord  Kenyon  is  salutaiy  and  essential. 

On  the  second  point  there  is  some  seeming  contrariety;  the 
defendant  admitted  that  he  was  one  of  the  ovniers  and  proprie- 
tors of  the  paper  in  which  the  libel  was  published,  and  that  he 
and  another  employed  the  workmen.  But  it  appeared  from  the 
testimony  of  two  witnesses  called  by  the  defendant,  that  the 
press  and  other  things  were  assigned  by  the  former  proprietors 
to  the  defendant  and  Hillhouse,  as  security  for  a  debt;  that 
they  never  took  possession  of  the  press  nor  furnished  any  mate- 
rials, nor  paid  the  workmen,  nor  received  any  of  the  piofits; 
tbat  it  was  not  sold  by  them,  but  by  others,  when  the  defend- 
ant was  released  from  his  responsibility,  and  ceased  to  have  any 
interest  in  the  press.  The  judge  declared,  that  if  the  jury 
believed  the  facts  there  proved,  he  should  direct  them  to  find 
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for  the  defendant;  and  the  plaintiff  submitted  to  a  nonsuit.  If 
ihe  facts  proTed  by  the  defendants  are  conceded  to  be  true  (and 
the  sabmitting  to  a  nonsuit  is  such  a  concession),  the  judge  was 
correct  in  the  ppinion  he  gave.  The  defendants  are  not  to  be 
considered  absolute  proprietors,  but  rather  as  mortgagees;  the 
mortgagor  being  left  in  possession,  such  a  lien  is  not  that  kind 
of  ownership  which  is  requisite  to  render  a  person  liable  in  this 
action  as  a  proprietor. 
Judgment  of  nonsuit. 

PoQoved  and  approyed  m  ffimt  ▼.  Bennett,  10  N.  Y.  175}  Kiagv.  Boot,  4 
W«nd.  136;  Letria  ▼.  ffudmm,  44  Oa.  572. 


THOMi^s  V.  Groswell. 

[T  JOBsaON,  204.] 

GS  MMMwro  of  Ck>iroRB8a. — ^To  pabliBh  of  a  member  of  coDgren  *'  he 
is  a  fawsing  eyoophant^  a  miarepreeentatiTe  in  oongreea,  and  a  grovding 
otffioe-aeeker,  he  has  aban^^oned  his  post  in  oongresa  in  pnraoit  of  an 
office,**  is  libelous. 
PWTILIGSD  Publication — TjImtt. — ^Though  a  person  may  publish  a  correct 
aooount  of  the  proceedings  in  a  court  of  justice,  yet  if  he  discolors  or 
gafblee  the  proceedings,  or  adds  comments  and  insinuations  of  his  own 
in  order  to  asperse  the  character  of  the  parties  concerned,  it  is  libelous. 

AoQOH  for  a  libel  published  in  The  Bepublican  Gazette. 
The  publication  after  referring  to  a  Tacancj  in  the  office  of 
state  treasurer,  proceeded :  *'  From  that  moment,  too,  a  fawning 
sycophant,  by  the  name  of  David  Thomas,  a  misrepresentatiye 
in  congress,  and  a  major-general  by  commission,  had  fixed  his 
eye  upon  the  office.  Accordingly,  when  the  legislature  of  the 
Boooion  was  about  commencing,  this  Mr.  Thomas  abandoned 
his  post  in  congress  and  made  his  appearance  in  Albany.  The 
object  of  his  yisit  was  not  left  to  conjecture,  for  he  openly 
aTOwed  it.  Under  the  circumstances  it  was  hoped  Mr.  Thomas 
would  not  succeed.  It  was  hoped  that  the  legislature  would 
frown  this  creeping,  this  groveling  office-seeker,  back  to  his 
dufy  at  Washington;  that  they  would  spurn  at  his  impudent 
attempt  at  reaching  after  blessings.  But  the  hope  of  his  dis* 
appointment  did  not  rest  on  this  grotmd  alone.  Doubts  ex- 
isted both  as  to  his  ability  and  his  integrity.  We  are  told  that 
lettezB  were  circulated  among  the  members  of  the  legislature 
pmriooB  to  taking  the  question  on  the  appointment,  in  which 
^  was  stated  that  this  David  Thomas,  a  few  years  since,  was 
iDdsoted  by  a  grand  jury  of  Washington  county,  for  receiving 
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a  quantity  of  counterfeit  money,  with  intent  to  pass  it.  That 
on  his  trial  before  the  petit  jury  one  witness  expressly  swore 
to  the  fact,  but  this  witness  being  an  accomplice,  his  testimony 
was  not  deemed  sufficient  to  convict  the  accused,  and  on  this 
ground  alone  he  was  acquitted." 

The  defendant  gave  in  eyidence  the  record  of  the  indictment, 
and  also  testimony  of  witnesses,  from  which,  however,  it  ap- 
peared that  plaintiff  was  acquitted  solely  on  the  ground  of  the 
'  complaining  witness  being  an  accomplice,  but  also  on  the 
ground  that  that  witness'  credit  was  otherwise  impeached.  It 
was  proved  that  plaintiff  left  his  post  in  congress,  and  after 
obtaining  the  appointment  of  treasurer,  did  not  return  thereto. 
Subsequent  issues  of  the  Bepublican  Crisis,  which  also  con- 
tained libelous  publications,  were  offered  in  evidence  to  show 
defendant's  malice,  and  admitted  against  counsel's  objection. 
The  jury  were  charged  that  if  they  believed  defendant  had 
left  congress  to  seek  the  treasurership,  the  charges  were  sub- 
stantially supported;  and  that  they  were  to  judge  from  the 
whole  article  whether  it  was  intended*  to  charge  plaintiff  with 
being  guilty  of  the  crime  for  which  he  was  indicted.  Verdict 
for  the  plaintiff  for  four  hundred  dollars  damages,  and  motion 
for  a  new  trial. 

Z,  B.  Shepherd  and  Van  Vechten,  for  the  defendant. 

J.  RtiaseU  and  Sbinner,  contra. 

By  Court,  Spenoeb,  J.  The  grounds  taken  in  support  of  the 
motion  for  a  new  trial  are:  1.  That  newspapers  published  after 
the  libel  were  admitted  in  evidence,  and  without  been  proved 
to  have  been  published  by  the  defendant;  2.  For  the  misdireo- 
tion  of  the  judge;  8.  Because  the  verdict  was  against  evidence. 

The  papers  supposed  to  have  been  improperly  admitted  in 
evidence  were  two  newspapers,  entitled  The  Bepublican  Crisis 
of  the  sixteenth  of  February,  and  twenty-second  July,  1808. 
The  libel  was  published  in  a  paper  of  that  title  of  the  second  of 
February,  1808,  and  that  paper  it  was  admitted  was  published 
by  the  defendant;  and  it  was  also  admitted  that  he  was  the 
editor  and  publisher  of  that  paper  from  the  twentieth  of  Jan- 
uary to  the  first  of  December,  1808.  It  was  proved  by  Rey- 
nolds, a  printer,  that  on  comparing  the  papers  of  the  sixteenth 
of  February  and  twenty-second  of  July  with  the  one  containing 
the  libel,  they  were  printed  at  the  same  press.  This  evidence 
proved  the  defendant  to  have  been  the  printer  of  the  two  papers 
objected  to,  in  as  full  a  manner  as  was  necessary.    The  pepem 
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Albany  Balanoe  and  New  York  State  Jonmal  of  the  second  and 
thirteenth  June,  1809,  were  not  objected  to,  as  the  case  states, 
for  want  of  proving  that  they  were  printed  by  the  defendant. 

The  question  then,  is.  Was  it  proper  to  give  in  evidence  pub- 
lications made  after  the  libel  ?  It  has  not  been  objected  that 
they  were  libelous;  and  the  plaintiffs  counsel  put  their  right  to 
reading  them  on  the  ground  that  they  afforded  evidence  of  the 
defendant's  malice  in  the  original  publication.  The  nisi  pritia 
decisions  on  this  point  are  somewhat  contradictory.  All  of 
them  agree  that  in  actions  for  written  or  verbal  slander,  other 
and  posterior  publications  or  words,  not  actionable,  may  be 
given  in  evidence  to  show  malice.  In  BudeU  v.  Maquisier,  1 
Campb.  N.  P.  48,  in  the  notes.  Lord  EUenborough  said,  that 
although  there  had  been  formerly  such  a  distinction,  it  was  not 
founded  on  any  principle;  that  any  words  as  well  as  any  act  of 
the  defendant  may  be  given  in  evidence  to  show  quo  animo  he 
spoke  the  words;  but  that  the  judge  should  tell  the  jury  to  give 
damages  only  for  the  words  which  were  the  subject  of  the  ac- 
tion. 

In  MBod  ^.Daxdngny,  Peake's  N.  P.  126,  and  Gook  v.  Field,  8 
ISsp.  N.  P.  Cas.  33,  Lord  Eenyon  refused  to  permit  words  action- 
able, spoken  afterwards,  to  be  given  in  evidence.  But  in  Lee 
T.  J3u«m,  Peake,  166,  in  an  action  for  a  libel,  the  same  judge 
suffered  other  libelous  papers  to  be  given  in  evidence. 

Perhaps  this  is  not  the  occasion  to  lay  down  any  rule  on  the 
subject,  it  not  being  necessary  to  this  case,  nor  do  the  court  mean 
to  do  it.  But  I  should  think  it  incorrect  to  suffer  distinct  libel- 
ous matter  to  be  given  in  evidence;  for  though  the  judge  might 
instruct  the  jury  not  to  give  damages  for  such  libels,  yet  it 
would  imperceptibly  influence  their  judgments  as  to  the  dam- 
ages, and  thus  the  defendant  might  be  twice  pimished  for  the 
aame  offense. 

On  the  point  of  misdirection,  the  judge's  charge  is  objected 
to  in  three  respects:  1.  In  leaving  a  question  of  law  to  the  jury, 
'whether  the  plaintiff  had  violated  his  duty  in  leaving  Washing* 
ton  and  soliciting  the  office  of  treasurer;  2.  That  the  innuen- 
does give  a  sense  not  warranted  by  the  context  in  this,  that  the 
libel  did  not  amount  to  the  charge  that  the  plaintiff  was  guilty 
of  the  crime  of  receiving  a  quantity  of  counterfeit  money  with 
intent  to  pass  the  same,  knowing  it  to  be  counterfeit,  and  that 
on  this  ground  the  judge  ought  to  have  charged  the  jury  to  find 
for  the  defendant;  3.  That  the  defendant's  publication  of  the 
plaintiff's  trial  was  substantially  true;  that  its  object  was  to 
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animadyert  on  the  legislature,  and  therefore  it  ought  to  have 
been  submitted  to  the  juiy  whether  there  was  malice  in  the  de- 
fendant towards  the  plaintiff,  as  eyidenced  by  the  libel. 

It  must  be  a  matter  of  fact  whether  the  plaintiff's  leaving 
Washington,  and  coming  to  Albany  for  the  office  of  treasurer 
(if  he  did  so),  was  or  was  not  a  -violation  of  duty;  and  this  would 
depend  upon  the  circumstance  whether  he  had  leave  of  congress 
to  absent  himself  or  not.  Unexplained,  it  is  to  be  presumed 
that  he  had  such  permission.  It  cannot  be  pretended  that  a 
member  of  congress  is  so  far  bound  to  yield  his  personal  attend- 
ance, that  absence,  with  leave  of  the  body  to  which  he  belongs, 
is  a  violation  of  duty.  Congress  have  a  right  to  enforce  the  at- 
tendance of  members,  and  they  have  a  right  to  dispense  with 
such  attendance.  Congress  are  the  judges,  and  no  man  is  ob- 
noxious to  the  charge  of  abandoning  his  duty  there,  who  leaves 
it  by  permission;  but  this  question  is  at  rest  by  the  verdict  of 
the  jury.  An  innuendo^  as  has  been  often  decided,  cannot  add 
or  enlarge,  extend  or  change  the  sense  of  the  previous  words; 
and  the  matter  to  which  it  alludes  must  always  appear  from  the 
antecedent  parts  of  the  declaration;  but  when  the  new  matter 
stated  in  an  innuendo  is  not  necessary  to  support  the  action,  it 
maybe  rejected  as  surplusage:  Boberts  v.  Camden,  1  Chitfyy883; 
9  East,  93. 

The  judge  admitted  the  defendant's  right  to  publish  a  correct 
account  of  the  plaintiff's  trial,  but  limited  this  right  to  the  pub- 
lication of  a  true  history  of  it;  and  he  stated  that  the  defendant 
had  put  the  plaintiff's  acquittal  solely  on  the  ground  that 
Qibbs,  the  only  witness,  stood  in  the  light  of  an  accomplice^ 
when  it  appeared  that  his  credit  was  otherwise  materially  im- 
peached, and  that  on  this  ground  the  plaintiff  was  entitled  to 
recover.  There  is  not  a  dictum  to  be  met  with  in  the  books,, 
that  a  man,  under  the  pretense  of  publishing  the  proceedings 
of  a  court  of  justice,  may  discolor  and  garble  the  proceedings 
by  his  own  conunents  and  constructions,  so  as  to  effect  the  pur* 
pose  of  aspersing  the  characters  of  those  concerned.  In  the 
case  of  Siilea  v.  Nokes,  7  East,  493,  the  court  laid  down  the  true 
distinction;  and  whilst  they  admitted  that  a  fair  account  of 
judicial  proceedings  might  be  published  with  impunity,  they 
held  that  the  writer  could  not  introduce  his  own  comments, 
insinuating  the  commission  of  perjury.  It  is  impossible  to 
read  the  libel  in  this  case,  without  understanding  that  the  de- 
fendant meant  to  insinuate  that  the  plaintiff  had  received  the 
counterfeit  money  with  intent  to  pass  it.    But  it  is  said  that  the 
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animadTerBLon  was  not  on  the  plaintiff^  but  on  the  legislature 
for  appointing  the  plaintiff  treasurer  without  inyestigation. 
How  was  the  legislature  blamable  for  making  the  appointment, 
unless  the  indictment  and  trial  of  the  plaintiff,  as  published  by 
the  defendant,  held  up  the  plaintiff  as  probably  guilty,  notwith- 
Btandinghis  trial  and  acquittal?  If  the  only  witness  stated 
himself  to  be  an  accomplice,  and  was  otherwise  totally  dis- 
eredited  from  the  infamy  of  his  character,  and  his  malice 
towards  the  plaintiff  (and  on  these  grounds  the  plaintiff  was 
acquitted),  what  investigation  was  to  be  made?  I  am  perfectly 
satisfied  that  the  libel  contains  a  highly  colored  account  of  the 
proceedings;  that  it  suppresses,  for  bad  purposes,  material 
faots,  and  that  it  conveys  insinuations  of  the  plaintiff's  gmlt, 
unauthorized  by  the  trial  and  the  facts  which  transpired  at  the 
time  of  the  trial;  and  if  so,  the  inference  of  malice  was  inevit- 
able. 

These  remarks  have  anticipated  the  last  point  raised,  that  the 
verdict  was  against  evidence.  I  will  only  add,  that  the  verdict 
was,  in  my  opinion,  perfectly  correct. 

Motion  denied. 


In  McBee  v.  FuUon,  46  MdL  403;  it  18  held  that  newspaper  and  other  re- 
poste  of  prooeedingB  of  ooorU  of  justice  aie  priTili^ged,  and  this  extends  to 
prelindnsiy  eTsminstkniB  before  jnstioes  of  the  peace^  and  the  rale  is  not 
altered  by  the  facts  that  the  accnaed  person  permits  snch  prooeedings  to  be 
€xpQft€  and  that  tiie  xesolt  is  his  dischaiKe.  The  reports,  however,  thongh 
they  need  not  to  be  verbatim,  mnst  be  sabstantially  correct,  and  not  garbled 
or  partial,  and  made  bona  fde,  and  withont  malice.  A  stricter  mle  formerly 
obtained  in  England:  Duncan  v.  ThwaUea,  3  B.  &  G.  556;  bat  in  the  case  of 
UmUY.HaJUa,  26  W.  R.  871»  it  waa  held  that  the  report  of  an  ea;jxir^e  applica- 
tioa  made  to  a  poliee  magistrate  was  privileged  and  notwithstanding  the 
magiatnte  decided  tiiat  he  had  no  jorisdiotion:  See  Townsliend  on  Slander 
asd  libel,  p.  866. 


Collins  v.  Tobbt. 

CT  Jonmos,  378.] 

P^iOKirr  ov  JXjwwbu — The  mortgagor  has  the  legal  title^  and  his  widow  may 
leoover  dower  ott  of  the  land  mortgaged,  and  atenant  deriving  title  by 
mesne  oonveyanoes  from  the  hosband  cannot  deny  his  seisii^  nor  can  he 
set  np  the  mortgage  as  a  sabsiiting  titles  there  having  been  no  foredosore 
or  entry  by  the  mortgagee. 

DncBABOS  OT  MoBTGAOS. — A  porohase  of  the  mortgage  from  the  mortgagee, 
by  one  deriving  title  from  the  hosband  is,  in  effect,  a  dischaige  of  the 
morlgpige  in  ftivor  of  the  title  under  the  mortgagor. 

DowEB.    Plea,  non  seisin.    The  plaintiff  produced  a  deed  of 
two  hundred  acres  in  fee  to  her  late  husband  from  Thomas 

Dao.  Vol.  V- 18 
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Sierrick,  the  deed  bearing  date  May  9, 1775.  Her  hosbaBd  waa 
in  possession  in  1775, 1776  and  1777,  and  died  in  1805.  It  ap- 
peared that  deceased  had  conveyed  the  premises  to  Parsons,  who 
^conveyed  to  Stephen  Winston,  who  had  conyeyed  the  same  with 
warranty  to  the  defendant.  The  defendant  produced  a  mort- 
age of  the  premises,  executed  by  Merrick  in  June,  1772,  to 
Gilbert  Fonda,  to  secure  the  payment  of  a  certain  sum  in  June, 
1777;  also  an  assignment  of  the  mortgage  in  May,  1801,  to  Ann 
•Winston  the  widow  and  administratrix  of  Stephen  Winston, 
ilhere  was  an  indorsement  of  interest  paid  in  March,  1784. 

^he  question  was,  whether  the  mortgage  from  Merrick  to 
I^onda  operated  to  destroy  the  claim  of  dower.  A  yerdict  was 
taken  for  the  plaintiff  subject  to  the  opinion  of  this  court. 

Huntington  and  H,  Bleeckery  for  the  demandant. 

Henry,  contra,  urged  that  the  husband  was  not  seised  of  the 
premises  so  as  to  support  the  claim;  that  defendant  is  at  liberty 
to  show  an  outstanding  title:  4  T.  B.  682;  1  Id.  701;  that  plaint- 
iff is  estopped  to  gainsay  the  mortgage:  1  Boll.  Ab.  868;  Co. 
Litt.  852  b;  and  that  a  widow  cannot  be  endowed  of  an  equity 
^f  redemption:  Bro.  0.  0.  326. 

By  CouBT.  This  case  comes  within  one  of  the  principles  de- 
tclared  in  the  case  of  Hitchcock  and  vrife  y.  Harrington,  6  Johns. 
290  [an^].  The  tenant  deriyes  his  title  from  and  holds  under 
the  title  of  the  husband  of  the  demandant,  as  it  existed  during 
the  coyerture,  and  he  therefore  is  not  permitted  to  deny  the 
-seisin  of  the  husband*  He  shows  no  title  under  the  mortgage, 
4and  he  cannot  therefore  set  it  up  to  defeat  the  widow's  dower. 
A  mortgage,  before  foreclosure  or  entry,  is  not  now  regarded  as 
a  legal  title  which  a  stranger  can  set  up.  It  can  only  be  used 
by  the  mortgagee  and  his  representatiyes.  This  does  in  effect 
enable  the  wife  to  be  endowed  of  an  equity  of  redemption,  and 
under  the  aboye  limitations  it  is  just  and  consistent  with  prin- 
ciple that  she  should  be  endowed  of  it.  Why  should  the 
Huortgagor's  interest,  when  the  claim  under  the  mortgage  is  not 
anterposed,  be  deemed  a  legal  estate,  and  yet  the  widow  be  ex- 
<cluded  from  her  dower?  Lord  Mansfield,  in  Burgess  y.  WheaU, 
1  Bl.  160,  said  that  it  was  not  on  law  and  reason,  but  on  prac- 
tice that  the  wife  was  denied  dower  in  such  a  case,  and  that  a 
"fvrong  determination  had  too  long  misled  to  be  altered  and  set 
aright.  It  was  not,  howeyer,  until  the  case  of  Dixoti  y.  SaviUe, 
in  1783,  1  Bro.  326,  that  this  point  appears  to  haye  been  put 
Iseyond  controyersy  in  England.     We  haye,  in  this  state,  gone 
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greater  lengths  than  the  precedents  in  the  English  books 
towards  a  recognition  of  the  mortgagor's  estate  at  law.  It  is 
here  the  subject  of  sale  on  execution  as  real  estate,  and  on  the 
other  hand  the  interest  of  the  mortgagee,  before  entry  or  fore- 
closure, is  not  the  subject  of  such  sale.  We  cannot  now, 
with  any  justice  or  consistency,  say  that  the  interest  of  the 
mortgagor  is  the  real  estate  at  law,  and  yet  it  is  not  such  estate 
when  the  mortgagor's  widow  comes  to  ask  her  dower  of  the  heir 
or  grantee  of  her  husband.  The  plain  and  necessary  rule  is  to 
allow  her  the  dower,  which  she  must  take,  as  the  heir  or  pur- 
chaser takes  the  estate,  subject  to  the  mortgage. 

But  in  this  case  there  is  another  reason  why  the  mortgage 
cannot  be  set  up  to  destroy  the  alleged  seisin  of  the  husband. 
The  mortgage  is  not  a  subsisting  title,  for  the  mortgagee  never 
entered,  and  there  has  been  no  foreclosure,  nor  has  interest 
been  paid  within  twenty  years:  3  Johns.  886.  The  purchase  of 
the  mortgage  by  the  administrator  of  Winston  from  the  execu- 
tors of  the  mortgagee  was  in  effect  a  discharge  of  the  mort- 
gage in  &yor  of  the  title  under  the  mortgagor.  The  mortgage 
is  therefore  to  be  considered  as  satisfied  and  extinguished,  and 
the  title  of  the  tenant  relates  back  and  is  founded  on  the  seisin 
of  the  husband.  In  no  point  of  view  can  the  mortgage  now 
affect  the  demandant's  claim. 

Judgment  ought  therefore  to  be  rendered  for  the  demandant. 


The  dedaiaii  in  this  oaae  will  be  found  examined  in  the  note  to  HUeheoek  r. 
ffarrmgion,  tmie,  229. 


People  v.  Jansen. 

[7  Jomnos,  839.J 

BnoBABOB  ov  SuBxrr. — ^A  surety  became  bound  on  the  bond  of  a  loan  ofiSoer 
whoee  aocounte  the  enpervisoTB  were  ordered  to  examine  annnally,  and  if 
a  deficiency  occurred,  they  were  empowered  by  law  to  remove  the  officer, 
and  elect  another.  Deficiencies  occurred  in  1791,  aud  continued  for  sev- 
eral sncoeesive  years.  No  notice  of  these  deficiencies  wA  taken  by  the 
supervisors  at  ^eir  annual  meeting  until  1798,  when  suits  were  ordered 
against  the  officers  on  their  bonds,  but  they  were  not  prosecuted,  and  in- 
dulgence given  until  1803,  when  suits  were  again  begun.  Had  the  suits 
been  prosecuted  with  due  diligence  in  1798,  the  principal  then  being  sol- 
vent, the  amount  of  the  deficiency  might  have  been  collected.  The 
surety  was  held  to  be  discharged  by  the  laches  of  the  supervisors. 

Debt  on  a  bond  executed  by  the  father  of  the  defendants  in 
his  life-time,  as  one  of  the  sureties  of  Tappen,  a  loan  officer. 
The  facts  appear  from  the  opinion.  A  verdict  was  taken  foY 
the  plaintiff  by  consent. 
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E.  Williams  and  (tardinier,  for  the  plaintifb. 
Sudam  and  JBdrrison,  contra. 

By  Oonrt,  Thompson,  J.  This  is  an  aotion  of  debt  upon  the 
penalty  of  a  bond  giyen  to  the  people  of  this  state  (pnrsoant  to 
the  act  of  the  eighteenth  of  April,  1786),  by  the  defendant's 
ancestor,  as  secarity,  that  Christopher  Tappen  should  well  and 
truly  perform  the  office  and  duty  of  one  of  the  loan  officers  of 
Ulster  county.  The  loan  officer  having  neglected  to  pay  into 
the  treasury  the  money  by  him  received,  and  having  become  in- 
solvent, recourse  is  now  had  to  his  security.  The  case  discloses 
that  the  deficiency  of  the  loan  officer  began  as  early  as  the  year 
1791,  and  continued  to  increase  almost  every  year  until  1798, 
but  he  was  not  removed  from  office  until  the  year  1804.  And 
no  entiy  of  any  deficiency  was  made  in  the  minutes  of  the 
board  of  examiners  of  the  loan  officer's  accounts  until  the  year 
1795.  The  defendant's  ancestor  died  in  the  year  1794,  and  in 
the  year  1798,  a  suit  was  commenced  against  the  loaa  officer, 
who  was  then  solvent,  but  was  not  prosecuted  to  judgment,  nor 
were  the  arrears  due  from  him  paid  up  and  settled.  Under 
these  circumstances,  the  first  question  that  arises  is,  whether 
the  defendants  can  in  a  court  of  law,  avail  themselves  of  these 
facts  in  their  defense.  And  if  so,  then  whether  they  are  suf- 
ficient to  exonerate  them  from  the  payment  of  the  loan  officer's 
deficiencies.  I  am  unable  to  discover  any  good  reason  for  send- 
ing the  defendants  into  a  court  of  chancery  for  relief.  There 
is  nothing  in  the  nature  of  the  defense  to  make  it  peculiarly  a 
subject  of  equity  jurisdiction.  That  the  ancestor  of  the  defend- 
ants was  a  surety  only,  appears  upon  the  &ce  of  the  bond,  and 
whatever  would  exonerate  the  security  in  one  court,  ought  also 
in  the  other. 

The  facts  being  ascertained,  the  rule  of  law  must  be  the  same 
in  this  court  as  in  the  court  of  chanoeiy.  And  this  seems  to  be 
the  light  in  which  the  subject  was  viewed  in  the  case  of  Rees  v. 
Barringt(m,'2  Yes.  jun.  642.  The  doctrine  of  this  case  clearly 
is,  that  whether  a  surety  has  been  discharged  or  not,  is  a  legal 
principle,  and  that,  if  the  form  of  the  security  and  mode  of 
proceeding  at  law,  would  authorize  an  inquiry  into  the  fact, 
whether  security  or  not,  the  defense  would  be  the  same  at  law 
as  in  equity.  Lord  Loughborough  says  it  is  the  form  of  the 
security  that  forces  these  cases  into  equity.  For  where  the  prin- 
cipal and  security  are  bound  jointly  and  severally,  the  security 
cannot  aver  by  pleading  that  he  is  bound  as  sureiy;  but  if  he 
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cotild  establish  that  at  law,  the  rule  or  principle  bj  which  his 
liability  is  to  be  determined  is  a  legal  principle.  The  case  of 
Hie  Trent  Navvgationn  Company  v.  Barley,  10  East,  34,  does  not 
appear  to  me  essentially  to  impugn  this  doctrine.  The  laches 
of  the  plaintiffs  in  that  case,  on  which  the  security  relied  for 
their  exoneration,  was  disclosed  by  special  pleas,  on  which 
issaes  were  taken.  If  the  defense  set  up  had  not  been  available 
at  law,  a  demurrer  would  probably  have  been  interposed.  But 
the  parties  went  to  trial  upon  the  facts.  And  the  court  say,  in 
their  judgment,  upon  the  motion  for  a  new  trial,  that  none  of 
the  pleas  appear  to  have  been  proved.  It  is  true  Lord  Ellen- 
borough  says  the  question  is  whether  the  laches  of  the  obligees, 
in  not  calling  upon  the  principal  as  soon  as  they  might  have 
done,  if  the  accounts  had  been  properly  examined  from  time  to 
time,  be  an  estoppel  at  law  against  the  sureties.  And  he  adds, 
I  know  of  no  such  estoppel  at  law,  whatever  remedy  there  may 
be  in  equity.  If  the  position  here  intended  to  be  laid  down  is, 
that  mere  delay  in  calling  on  the  principal  will  not  discharge 
the  surety,  it  is,  I  think,  a  sound  and  salutary  rule,  both  at  law 
and  in  equity.  In  the  case  of  Peel  v.  Tailock,  in  the  0.  B.,  1 
Bos.  &  P.  419,  where  the  laches  of  the  plaintiff  was  relied  upon 
by  the  guarantee,  in  discharge  of  his  responsibility,  it  was  never 
euggested  that  this  was  not  a  defense  at  law;  and  it  was  submit- 
ted to  the  jury  as  a  question  of  fact  whether,  under  the  circum- 
stances appearing  in  evidence,  the  plaintiff  had  not  waived  the 
^^oaranty  and  exonerated  the  defendant.  That  the  defense  set 
up  in  the  case  before  us  ought  to  be  admitted  in  a  court  of  law, 
appears  to  be  fortified  by  the  consideration  that  this  is  a  bond 
of  indemnity  under  a  penalty;  and  which,  under  the  statute, 
requires  an  assignment  of  breaches.  The  occasion  of  this  stat- 
ute was  to  moderate  the  rigor  of  the  common  law,  which  drove 
parties  into  equity  for  relief  against  the  penalty;  and  since  the 
statute,  courts  of  law  have  the  same  jurisdiction,  in  this  respect, 
as  the  courts  of  chancery  had  before.  The  defense,  therefore, 
in  my  opinion,  is  admissible  at  law,  and  the  effect  and  validity 
of  it  forms  the  next  subject  of  our  inquiry. 

The  verdict  has  been  taken  by  consent  of  parties,  subject  to 
the  opinion  of  the  court,  upon  the  facts  stated.  So  that  if  any 
part  of  the  defense  was  a  subject  proper  for  the  consideration  of 
a  jury,  that  is  waived  by  the  form  in  which  the  case  is  presented. 
This  case  differs  essentially  from  the  ordinary  case  of  a  security 
in  a  bond  to  a  private  individual.  In  such  case,  the  obligee  is 
under  no  positive  injunction,  or  legal  obligation,  to  watch  over 
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the  conduct  of  his  principal  debtor,  and  at  stated  periods  to 
examine  into  his  accounts,  and  in  case  of  failure  in  punctual 
payment,  to  adopt  measures  calculated  to  relieve  the  security. 
The  risk  of  the  insolyency  of  the  principal  is  assumed  by  the 
surety,  and  the  liability  of  the  latter  continues,  unless  he  should 
at  last  require  of  the  creditor  to  enforce  payment.  But  the  sit- 
uation of  the  security  in  this  case  is  widely  different.  The  statute 
under  which  the  bond  was  taken,  makes  ifc  the  duty  of  the 
supervisors  in  each  county,  together  with  one  or  more  of  the 
judges  of  the  common  pleas,  annually  to  meet,  and  carefully  to 
inspect  and  examine  the  minutes  and  accounts  of  the  loan 
officers;  and  if  it  be  found  that  any  loan  officer  has  refused  or 
neglected  to  perform  the  duty  enjoined  upon  him,  they  are 
directed  to  elect  another  in  his  stead.  The  security  had  a  right 
to  look  to  the  provisions  of  this  statute,  and  to  calculate  his 
liability  on  the  presumption  that  the  duties  enjoined  on  these 
public  officers  would  be  faithfully  and  punctually  dischaiged; 
and  if  so,  that  he  could  in  no  event  be  responsible  for  more 
than  one  year's  deficiency.  There  can  be  no  doubt  that  the 
plaintiffs  are  chargeable  with  the  consequences  of  the  neglect 
or  breach  of  duty  of  their  agents  or  public  officers,  intrusted 
with  this  business. 

I  should  have  no  doubt  but  the  defendants  would  be  respon* 
sible  for  the  first  year's  deficiency  of  the  loan  officer,  had  the 
judges  and  supervisors  complied  with  the  duty  enjoined  upon 
them  by  the  statute,  and  removed  him  from  office.  This,  how- 
ever, they  did  not  do  until  twelve  or  thirteen  years  after,  when 
the  loan  officer  had  become  insolvent.  The  defendants  are  not 
chargeable  with  notice  of  these  deficiencies.  There  is  no  evi- 
dence that  they  knew  their  ancestor  was  surety  for  the  loan 
officer.  The  minutes  of  the  judges  and  supervisors,  which  are 
public  records,  might  have  charged  the  ancestor  with  this 
knowledge,  had  those  minutes  shown  the  deficiency  during  his 
life-time.  But  that  was  not  the  case.  The  ancestor  died  in  the 
year  1794,  and  although  the  first  deficiency  was  in  the  year 
1791,  there  is  no  entry  of  any  default  on  the  minutes  until  the 
year  1795.  This  is  another  circumstance  calculated  to  mislead 
and  lull  the  security  to  sleep.  Again,  in  the  year  1798,  a  suit 
was  commenced  against  the  loan  officer,  at  which  time  he  was 
solvant  and  able  to  have  paid  all  arrears.  Indulgence,  how- 
evei,  was  from  time  to  time  given,  and  the  suit  not  prosecuted 
to  effect,  or  the  arrears  paid  up.  This  was  a  violation  of  the 
spirit  and  intention  of  that  clause  in  the  statute,  which  directs 
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that  suits  on  bonds  given  by  the  loan  officers  should  be  stayed 
on  the  defendant's  paying  or  tenderiDg  the  damages  which  had 
arisen  by  the  breach  of  the  condition  of  the  bond,  together  witlk 
the  costs  dae.  These  circumstances  are  sufficient  to  show  be^ 
yond  a  doubt,  that  the  neglect  and  indnlgeuce  of  the  judgeei  and 
Buperrisors,  in  direct  violation  of  the  duty  imposed  upon  then^ 
by  the  statute,  have  occasioned  the  loss.  And  it  would  be  ex- 
tzemely  hard  and  unjust  to  permit  a  recovery  against  the  suret^r 
in  the  face  of  such  repeated  laches.  In  the  case  of  Feel  v. 
TaUock,  1  Bos.  &  P.  422,  BuUer,  J.,  says:  If  any  new  debt  b» 
incurred,  or  the  demand  enlarged,  if  might  be  a  fraud  on  th^ 
ipiarantee.  And  he  seems  to  admit,  as  a  general  rule,  that  if 
anything  be  done  between  the  creditor  and  principal  debtor,. 
which  creates  the  injury  to  the  surety,  it  will  go  in  discharge  of 
his  responsibility.  This  is  a  just  and  equitable  principle,  and 
one  which  ought  to  be  applied  to  the  case  before  us. 

We  are  accordingly  of  opinion  that  the  defendants  are  en* 
titled  to  judgment. 

Judgment  for  the  defendants. 


Tbm  anthoD^  of  thii  case  is  sow  nndenmned  in  New  York,  if  not  virta-- 
ally  oveznilied  by  late  oaaeB.  The  case  was  undermined  in  Looney  v.  HughtM, 
26  N.  T.  514  There  an  act  requiring  a  county  treasurer  to  issne  a  warranto 
against  a  delinqaent  town  collector  in  twenty  days,  was  held  to  be  merely 
directory,  and  the  issne  of  a  warrant  afterwards  was  sufficient  as  the  founda)- 
tion  of  an  action  against  the  collector's  sureties.  It  was  further  held  to  be  not 
defeoae  for  the  sureties  that  if  the  warrant  against  their  principal  had  been 
iasned  within  the  time  prescribed  by  law,  the  amount  due  might  have  been, 
collected  of  him.  The  proviaion  is  for  the  benefit  of  the  public,  and  forms  na 
part  of  the  contract  of  the  sureties.  Referring  to  the  principal  case,  Selden». 
^.,  says:  "There  is  no  case  which  tends  to  support  the  position  taken  by  thd 
defendants  except  People  v.  Jansen.  This  case  does  not  appear  to  have  been. 
followed,  and  seems  hardly  reconcilable  with  some  of  the  later  cases  to  which 
I  have  referred.  But  conceding  it  to  have  been  correctly  decided,  the  princi- 
ple cannot,  I  think,  be  applied  to  the  present  case,  for  the  reason,  amon^ 
others,  that  there  was  in  the  case  of  People  v.  Jansen  no  collateral  interest  ta 
be  affected,  aa  that  presented  by  the  towns  in  cases  like  this.'* 

The  case  came  next  before  the  court  in  McKechnie  v.  Ward,  58  N.  T.  541^ 
S.  C,  17  Am.  Rep.  281,  where  it  was  held  that  the  surety  of  a  vendee  on  il 
OGotoning  contract  of  purchase  is  not  discharged  by  mere  forbearance  os 
neglect  of  the  vendor  to  enforce  payment  at  the  times  stated  in  the  contrad. 
Folger,  J.,  says  the  principal  case  has  not  been  followed  in  Kew  York,  citin^^ 
eoii^m,  People  v.  Bemer,  13  Johns.  383;  People  v.  Foot,  19  Id.  58;  People  v^ 
Sussell,  4  Wend.  570;  Looney  v.  Hughes,  supra,  and  Jones  v.  UnSteA 
States,  18  WalL  GG2.  The  next  attack  made  on  the  case  is  in  Supervisors  v.. 
OtUf  62  N.  Y.  88^  where  it  is  held  that  mere  laches  upon  the  part  of  an  obligeai 
er  creditor,  or  non-performance  of  some  act  which  might  prevent  loss  to  i^ 
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Borety,  will  not»  in  the  absence  of  some  ezpresa  ooTenant  or  condition,  dis* 
charge  a  sarety.  To  be  available  to  him  as  a  defense,  the  n^lect  must  be  of 
some  positive  dnty  owing  to  him.  So,  the  sureties  upon  the  official  bond  of  a 
county  treanirer  are  not  discharged  from  their  obligation  by  any  n^ect» 
omission  of  duty,  nnfaithfnlness  or  malfeasance  on  the  part  of  the  board  of 
supervisors  in  their  dealings  with  the  principal  in  the  bond.  In  the  qpinion. 
People  V.  Janaen  is  considered  as  no  longer  evidence  of  the  law.  In  Hubbard  v. 
Ourney,  64  N.  Y.  461,  Chief  Justice  Church  refers  to  the  case,  saying:  "  In 
People  V.  Janaen  the  fact  of  suretyship  appeared  and  was  admitted,  and  tho 
courts  while  adjudging  that  the  rule  for  diaohaiging  a  surety  was  the  same  at 
law  as  in  equity,  queried  whether  the  fact  of  suretyship  could  be  proved  in  a 
court  of  law."    Here  it  was  determined  iu  the  affinnative. 

Notwithstanding  what  is  here  said  regarding  the  principal  case,  it  must  be 
admitted  that  the  reasons  given  for  the  decision  are  vexy  sound,  and  that  on 
the  facts  of  the  case,  the  decision  is  entitled  to  weight  It  has  been  respect- 
fully regarded  by  some  of  our  best  courts,  as  in  CommomoeaUh  v.  WoUbert^  6 
Binn.  294,  where  Tilghman,  C.  J.,  states  the  facts  strongly,  so  as  to  sostain 
the  soundness  of  the  decision.  He  says:  *  *  There  the  sureties  of  a  loan  officer 
were  held  to  be  discharged,  through  the  negligence  of  the  public  officers 
whose  duty  it  was  by  the  law  under  which  the  bond  was  taken  to  eTarnhni 
the  loan  officer's  accounts  annually,  and  remove  him  in  case  of  de&nlt  The 
negligence  in  that  case  was  vexy  extraordioary  indeed.  The  loan  officer's 
accounts  were  not  examined  for  several  years  after  making  default.  Mean- 
while the  surety  died,  without  having  received  notice  of  the  default.  Add  to 
this,  that  after  a  suit  had  been  brought  against  the  principal,  while  in  good 
circumstances,  indulgence  was  given  until  he  became  insolvent.  Bat  how 
dififerent  was  that  esse  from  the  present.  **  So,  in  this  case,  an  omissiain  on 
the  part  of  the  accounting  officers  of  the  commonwealth,  for  a  year  and 
upwards,  to  compel  the  prothonotary  of  the  conmion  pleas  to  settle  his 
account  of  fees,  does  not  discharge  his  sureties,  althoi^  the  officers  are 
authorized  to  compel  an  account  at  the  end  of  each  year,  and  to  enforce  pay- 
ment by  execution.  Tates,  J.,  noticing  the  principal  case,  says  that  the  case 
was  one  of  the  most  gross  neglect  for  ten  years,  during  which  the  sure^  was 
kept  in  entire  ignorance,  while  the  law  imperatively  directed  the  offioei's 
removaL 

In  Taylor  v.  Bank  qf  Kentucky,  2  J.  J.  Marsh.  571,  the  case  is  sustained 
on  the  ground  that  the  surety  might  well  rely  on  the  provision  of  the  law 
requiring  the  defaulting  officer  to  be  removed  as  a  part  of  his  contract  Now, 
this  is  the  very  ground  on  which  the  decision  in  the  principal  case  was  bsaod. 
It  was  held  that  properly  the  surety  entered  into  his  obligation  with  the 
knowledge  that  the  law  obliged  the  supervisors  to  audit  the  accounts  anna- 
ally,  and  remove  the  defaulting  officer.  It  became,  therefore^  really  an  in- 
cident of  his  contract  of  liability.  A  respectable  authority  thus  lays  it 
down:  **If  the  creditor  neglects  to  perform,  or  performs  defectively,  any  of 
the  conditions,  either  express  or  implied,  which  are  incumbent  upon  him,  or 
any  of  the  terms  which  collectively  form  the  consideration,  either  of  the 
surety's  contract,  or  of  the  contract  to  which  the  surety  acceded,  the  surety 
is  discharged,  or  rather  his  liability  never  attaches:"  llieobald  on  Principid 
and  Surety,  sec  183. 

While  tho  rule  is  now  generally  held  that  mere  delay  to  prosecate  an  officer 
by  the  people,  or  by  those  to  whom  he  is  responsible,  will  not^  of  itself 
amount  to  a  release:  Jones  v.  United  States,  18  WalL  662;  United  States  v.  Van 
Zandt,  11  Wheat  184;  Freaner  v.  Tingling,  37  Md.  491;  King  v.  Baldwin^ 
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2  Jolma.  Ch.  554;  PUtdmrghy  etc,  B,  B.  R,  Co,  v.  Shoifer,  59  Pa.  Si  350; 
Uniied  8taU9  t.  KtrkpaHrids^  9  Wheat  760;  there  must  howerer  be  cases 
whera  one  undertakes  a  liability  of  suretyship  in  relianoe  npon  certain  known 
duties  derolving  on  public  officers  by  law,  and  which  he  has  in  contemplation 
ss  limiting  his  obligation,  as  to  take  them  oat  of  the  general  role,  because 
tiMre  is  MOM  gross  negligence  which  ought  equitably  to  exonerate  the  sozety. 


Delayergne  v.  Norris. 

[7  Jomiaov,  868.] 

OoviXAiiT  AOAISST  iNOcnoRAKGES. — ^In  an  action  on  the  ooYenant  agvnst 
inomnfanuioes  the  plaintiflT,  if  he  has  paid  off  incumbrances,  may  recover 
the  amoant  paid;  but  if  he  has  not  pidd  anything,  he  can  recover  only 
nominal  damages. 

Aonox  for  the  breach  of  the  coTenantB  of  Beiein,  quiet  enjoy- 
ment, free  from  incumbrances  and  right  to  convey,  in  a  deed 
from  defendant  to  plaintiff.  The  deed  with  the  convenants  was 
proved,  and  it  appeared  that  there  were  several  mortgages  on 
the  premises,  on  which  plaintiff  had  paid  one  thousand  one 
hundred  and  sixty-five  dollars  and  forty-four  cents,  and  the 
sum  of  eight  hundred  and  thirty-five  dollars  and  thirty  cents 
still  remained  due  and  unpaid,  but  for  which  also  plaintiff 
claimed  to  recoTer.  The  case  was  submitted  on  the  question  of 
' 's  light  to  recover  the  whole  amount  of  the  mortgages. 


By  CouBT.  The  verdict  ought  to  be  entered  for  the  one  thou- 
sand one  hundred  and  sixty-five  dollars  and  fourteen  cents 
only.  If  the  plaintiff,  when  he  sues  on  a  covenant  against  in- 
cumbrances, has  extinguished  the  incumbrance,  be  is  entitled 
to  recover  the  price  he  has  paid  for  it.  But  if  he  has  not  ex- 
tinguished it,  but  it  is  stUl  an  outstanding  incumbrance,  his 
damages  axe  but  nominal,  for  he  ought  not  to  recover  the  value 
of  an  incumbrance  on  a  contingency,  where  he  may  never  be  dis- 
turbed by  it.  This  is  the  reasonable  rule;  for  if  he  was  to  recover 
the  value  of  an  outstanding  mortgage,  the  mortgagee  might  still 
leaort  to  the  defendant  on  his  personal  obligation,  and  compel 
him  to  pay  it,  and  if  the  purchaser  feels  the  inconvenience  of 
the  existing  incumbrance,  and  the  hazard  of  waiting  until  he  is 
evicted,  he  may  go  and  satisfy  the  mortgage  and  then  resort  to 
luB  covenant.  This  is  the  rule  as  laid  down  by  the  supreme 
court  of  Massachusetts,  in  PrescoU  v.  Truefnan,  4  Mass.  627  [3 
Am.  Dec.  246],  and  it  is  entitled  to  the  highest  respect. 

Judgment  accordingly. 


282  OoiT  V.  Commercial  Ikb.  Co.      [New  York, 

CoiT  V.  Commercial  Insurance  Company. 

[  7  JommoK,  885.] 

Ubaob  Contbolliko  Pouct. — If  any  of  the  temui  used  in  a  policy  have  by 
the  known  usage  of  trade,  or  by  use  and  practice  as  between  insurer  and 
insured,  acquired  an  appropriate  sense,  they  are  to  be  construed  aooord- 

ingly. 
Ubaox — ^Pabol  Evidence  Admisseble. — ^Parol  evidence  is  admissible  to  shofw 
that  by  the  general  usage  among  merchants  and  underwriters  the  word 
''  roots  "  in  policies,  is  confined  to  such  roots  as  are  perishable  in  their 
own  nature;  and  that  sarsaparilla  is  not  a  root  perishable  in  its  nature, 
or  included  under  that  term  in  the  memorandum  in  the  policy. 

AonoN  on  a  policy  of  insurance  on  forty-five  bales  of  sarsa- 
parilla, specified  in  the  margin  of  the  policy.  The  policy  con« 
tained  a  memorandum:  "It  is  also  agreed  that  salt,  grain  of 
all  kinds,  tobacco,  Indian  meal,  fruits,  whether  preserved  or 
otherwise,  cheese,  dry  fish,  vegetables  and  roots,  and  all  other 
articles,  perishable  in  their  own  nature,  are  warranted  by  the 
assured,  free  from  average,  unless  general,"  etc.  The  question 
was  whether  sarsaparilla  was  a  root  within  the  memorandum  in 
the  policy.  Plaintiflf  offered  to  prove  that  the  word  **  root "  was 
first  introduced  into  New  York  policies  about  1787,  with  a  view 
to  exempt  underwriters  from  partial  losses  on  onions,  beets,  etc., 
being  roots  perishable  in  their  own  nature;  that  "roots"  had 
been  considered  by  the  usage  of  the  New  York  merchants  to 
apply  exclusively  to  roots  perishable  in  their  nature,  and  that 
sarsaparilla  was  not  a  root  perishable  in  its  own  nature.  This 
evidence  was  rejected  and  a  nonsuit  granted. 

Brinkerhof  moved  to  set  aside  the  nonstiit  and  for  a  new 
trial. 

Wells,  contra. 

By  OouBT.  The  plaintiffs  offered  the  strongest  proof  that 
could  be  given  of  a  mercantile  usage,  settling  the  meaning  and 
extent  of  the  term  roots  in  the  memorandum  of  the  policy,  and 
that  it  did  not  apply  to  the  subject  in  question.  The  only  point 
then  is,  whether  usage  is  admissible  at  all  to  control  the  ordi- 
nary and  popular  sense  of  the  term. 

The  case  of  Baker  v.  Ludlow,  2  Johns.  289,  says,  that  the 
words  in  the  memorandum,  ''all  other  articles  perishable  in 
their  own  nature,"  were  not  applicable  to  the  articles  previously 
and  specifically  enumerated.  But  that  case  does  not  decide  the 
question,  how  far  usage  is  admissible  to  explain  the  sense  of  the 
contract,  though  evidence  of  usage  was  there  admitted  without 
objection. 
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The  law  has  been  too  long  settled  to  be  now  questioned,  that 
if  any  terms  in  a  policy  have,  by  the  known  usage  of  trade,  or 
by  use  and  practice,  as  between  assurers  and  assured,  acquired 
an  appropriate  sense,  they  shall  be  construed  according  to  that 
Aense  and  meaning:  Mason  t.  Skuney,  1  Marsh.  143;  4  East, 
135;  6  Id.  207;  6  Bos.  &  P.  213.  This  is  not  only  the  mod- 
em rule  as  to  mercantile  instruments  in  general:  Doug.  654;  but 
it  appears  to  have  been  the  established  practice  as  far  back  as 
the  time  of  0.  J.  BoUe  and  of  Lord  Holt:  Pickering  t.  Barh- 
iey,  2  Boll.  Abr.  248,  pi.  10;  Sty.  132;  Lelhulier'a  case,  2  Salk. 
443.  And  though  Lord  Eldon,  in  the  case  of  Anderson  y. 
PUcher,  2  Bos.  &  P.  168,  regretted  the  rule,  yet  he  admitted 
that  it  was  too  late  to  question  its  force,  and  that  policies  must 
be  expounded  with  due  regard  to  the  usage  of  trade.  To  reject 
this  testimony  now  would  produce  the  greatest  injustice,  for  the 
contract  must  hare  been  made  and  understood,  at  the  time  by 
the  parties,  in  reference  to  this  mercantile  and  particular  mean- 
ing of  the  terms  employed. 

The  nonsuit  ought,  therefore,  to  be  set  aside,  and  a  new  trial 
awazded,  with  costs  to  abide  the  eyent  of  the  suit. 


JuMEL  V.  Marine  Ins.  Co. 

[7  JoHXHir,  413.] 

Abaxt)okicemt— How  AmcTED  BY  SuBSBQUEMT  AcES. — Wbflre  the  right  of 
ilie  fpT"**^,  hat  been,  at  a  certain  period,  fixed  to  abandon,  as  for  a  total 
loss,  on  a  capture,  the  aabeeqaent  acts  of  the  captain,  in  endeavoring 
to  make  a  compromise  with  the  captors,  in  taking  an  appeal  and  in 
purchasing  the  ressel  from  the  captors,  were  held  not  to  prejudice  the 
li^t  of  the  insured,  who  were  entitled  to  recover  for  a  total  loss,  as  also 
for  all  expenses  incnrred  in  endeavoring  to  recover  the  property  prior  to 
tlie  compromise  between  the  master  and  the  captors,  which  expenses 
were  to  be  apportioned  as  general  average,  and  borne  by  the  vessel,  freight 
and  caigo;  but  the  insured  on  the  vessel,  could  only  recover  the  propor- 
tion chargeable  to  the  vesseL 

BaoovsRT  OF  OnrxRAL  Avxraoe  vbom  Insubsbs. — ^The  rule  that  the  insured 
may  recover,  in  the  first  instance^  of  the  insurers  on  the  vessel,  the 
whole  genersl  average,  does  not  apply  to  the  case  where  the  ship,  freight, 
and  cargo  belong  to  the  same  person,  and  the  freight  and  cargo  are  not 


AoTioH  on  a  policy  of  insurance  on  the  brig  Stephen  on  a 
woyage  from  New  Tork  to  Bordeaux,  and  at  and  from  Bordeaux 
to  New  York,  warranted  American  property.  On  the  return 
Toyage  on  the  twenty-fourth  of  January,  1808,  the  vessel  was 
Cftptored  by  a  British  privateer  and  libeled,  in  the  admiralty 
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court  at  Plymoath.  At  the  master's  request.  Batard,  Sampson 
and  Sharp,  the  correspondents  of  the  plaintiffs,  interposed  a 
claim,  on  their  behalf.  In  March  following  the  yessel  was 
condemned  and  the  cargo  restored,  whereupon  the  captors  and 
claimants  both  appealed,  which  appeals  were,  howeyer,  with- 
drawn in  April,  1808,  pursuant  to  agreement,  the  cargo  restored 
and  the  yessel  purchased  from  the  captors  by  the  master  for 
£1300  with  the  approyal  of  the  correspondents.  The  plaintiffs 
abandoned  June  1, 1808.  The  purchase  was  concluded  June  8, 
1808,  the  yessel  deliyered  with  all  her  original  papers,  and  hay- 
ing giyen  a  bottomry  to  the  correspondents  to  procure  the 
money  to  pay  for  the  yessel  and  defray  other  expenses  arising 
from  the  capture,  the  master  sailed  for  New  York.  On  the 
twenty-third  of  August,  1808,  after  her  arriyal,  the  plaintiffil 
again  wrote  to  the  defendants,  repeating  their  abandon- 
ment, informing  them  of  what  had  been  done,  and  saying 
that  if  the  defendants  meant  to  consider  the  pnrdiase 
as  made  for  their  benefit,  they  must  pay  the  bonds 
after  deducting  the  freight^  or  if  they  disayowed  the 
purchase  the  master  would  be  at  liberty  to  dispose  of  the 
yessel,  and  that  if  no  answer  was  receiyed  plaintiffs  would  sell 
the  yessel  at  auction,  pay  the  bond  and  charges  and  hold  the 
surplus  for  the  benefit  of  whom  it  might  concern.  Defendants 
by  letter  of  the  twenty-ninth  of  August,  1808,  said  that  they 
could  not  say  whether  they  would  accept  the  abandonment,  but 
was  willing  to  pay  the  bond,  deducting  freight,  the  yessel  re- 
maining for  the  benefit  of  the  concerned.  The  plaintiffs  in 
their  reply  of  September  13,  1808,  *'  accede  to  the  proposals," 
but  the  defendants  haying  afterwards  refused  to  pay  the  bond, 
the  yessel  was  sold  and  the  proceeds  applied  to  the  discharge 
of  the  bond. 

A  yerdict  was  taken  for  a  nominal  sum,  subject  to  the  opin« 
ion  of  this  court. 

Hoffman  and  T.  A.  Emmely  for  the  plaintjfls. 

Bobinson  and  Golden^  contra.  Any  interference  by  the  insured 
or  his  agents,  after  the  eyent  which  constitutes  a  ground  of 
abandonment,  is,  a  waiyer  of  the  abandonment.  The  insurers 
cannot  be  affected  by  the  acts  of  the  master  unless  he  acts  for 
their  benefit:  Doederer  y.  Del.  Ins.  Co.  1  Johns.  141;  2  Cai.  301; 
1  T.  B.  608;  Doug.  219;  and  in  purchasing  the  yessel,  the 
master  did  not  act  for  the  benefit  of  defendants  as  he  gave 
more  for  her  than  she  would  haye  brought  at  auction;  he  was 
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not  ]08tified  in  withdrawing  the  appeal.  The  defendants  are 
not  liable  for  the  bond  executed  to  plaintiffs'  correspondents. 
£eade  t.  Commercial  Ins.  Co.  8  Johns  862  [8  Am.  Dec.  495]; 
Sucker  y.  Conyngham,  Pet.  Ad.  Dec.  295. 

By  Court,  'Kxsr,  0.  J.  Here  was  clearly  a  case  of  total  loss. 
The  vessel  was  captured  and  condemned,  and  it  is  not  pre- 
tended that  there  was  a  breach  of  warranty.  The  plaintiffs 
were  therefore  entitled  to  abandon,  and  they  accordingly  did 
abandon  on  the  first  of  June,  1808.  The  master,  in  conse- 
quence of  his  abandonment,  became  the  agent  of  the  insurers, 
and  the  plaintiffs  are  not  bound  by  his  subsequent  acts,  unless 
they  have  adopted  them.  It  was  not  in  the  power  of  the  master, 
bj  any  act  of  his,  to  change  the  total  loss,  thus  fixed  by  the 
abandonment,  into  a  partial  loss,  without  the  subsequent  assent 
of  the  assured,  and  there  is  no  evidence  in  the  case  of  any  such 
assent  or  of  any  adoption  of  his  acts.  The  purchase  of  the 
Teasel  by  the  captain  was  for  the  benefit  of  the  insurer  if  he 
chose  to  take  it,  and  if  he  did  not,  still  the  refusal  does  not 
affect  the  abandonment  or  the  rights  of  the  other  party.  These 
principles  are  well  settled  and  have  frequently  been  brought 
into  view  in  cases  before  this  court:  Saidler  y.  Church,  cited 
in  2  Cai.  286;  AbboU  y.  Broome,  1  Id.  292  [2  Am.  Dec.  187]; 
United  Insurance  Co.  y.  Eobertson,  2  Id.  280.  In  the  case 
of  Miller  y.  Depeygter,  2  Id.  801,  the  master  made  a  com- 
position with  the  captor  after  a  total  loss  followed  by  an  aban- 
donment, and  the  insurer  was  held  to  be  answerable  for  the 
total  loss  and  to  be  entitled  to  the  benefit  of  the  composition. 
The  master  is  not  bound  to  prosecute  the  appeal:  8  T.  B.  477. 
There  is  no  case  which  imposes  this  as  an  indispensable  duty 
npon  the  master.  He  is  only  bound  to  act  with  good  faith  and 
sound  discretion  in  respect  to  the  interest  under  his  charge, 
and  the  compromise  in  this  case  appears  to  have  been  made 
under  the  influence  of  both  these  considerations.  But  what- 
ever might  have  been  the  merit  or  demerit  of  his  conduct,  after 
the  total  loss  became  fixed,  is  immaterial  in  the  present  case. 
The  purchase  waCfi  not  made  until  the  third  of  June,  and  the 
loss  continued  total  to  the  time  of  abandonment.  If  the  cap- 
tain had  afterwards  been  wanting  in  a  faithful  discharge  of  his 
trust,  he  would  have  been  answerable  to  the  insurers. 

The  plaintiffs  are  accordingly  entitled  to  recover  as  for  a 
total  loss,  and  the  remaining  inquiry  is  as  to  the  principles 
npon  which  the  accounts  are  to  be  adjusted,  taking  the  ground 
of  a  total  loss. 
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According  to  the  settled  constmction  of  the  general  per- 
mission granted  by  the  policy  to  labor,  etc.,  the  insurer  is  liable 
to  expenses  incurred  in  the  attempt  to  recoyer  the  captured 
property,  in  addition  to  the  payment  of  a  total  loss.  The 
amount  of  the  total  loss  chargeable  to  the  defendants,  is  the 
sum  subscribed,  with  interest  thereon  from  the  first  of  July, 
1808,  and  we  are  to  determine  what  expenses  they  are  charge- 
able with  in  addition  to  this  subscription. 

The  defendants  are  chargeable  with  their  proportion  of  the 
expenses  incurred  in  endeavors  to  protect  and  reclaim  the  prop- 
erty prior  to  the  time  of  the  composition  made  by  the  captain, 
and  these  expenses  are  to  be  apportioned  upon  the  principles  of 
a  general  average.  They  were  incurred  for  the  joint  benefit  of 
the  ship,  freight  and  cargo,  as  all  were  equally  put  in  jeopardy 
by  the  capture.  The  defendants  ought  not  to  be  responsible 
beyond  that  share  of  the  expenses  which,  upon  the  principles  of 
a  general  average,  will  fall  upon  the  vessel. 

The  rule  in  Maggraih  v.  Church,  1  Oai.  216  [2  Am.  Dec. 
173],  does  not  apply  to  a  case  like  this,  where  ship,  freight  and 
cargo  belong  to  the  same  person,  and  when  it  does  not  appear 
that  the  other  subjects  are  insured.  Why  should  the  plaintifb 
recover  the  whole  general  average  of  the  defendants,  when  they 
would  by  that  very  act  of  recovery,  and  inmiediately  upon 
receipt  of  the  money,  become  answerable  over  to  the  defendants 
for  that  proportion  of  the  average  which  ought  to  be  borne  by 
the  cargo  and  freight  ?  Nothing  could  be  more  disgusting  than 
the  operation  of  such  a  rule,  and  it  would  be  perverting  the 
very  ground  and  principle  of  the  other  decision. 

In  calculating  these  expenses,  the  defendants  are  not  to  be 
answerable  for  marine  interest,  but  only  for  the  ordinary  l^gal 
interest  on  the  sums  advanced.  The  defendants  have  never 
accepted  of  the  ship,  or  chosen  to  avail  themselves  of  the  bene- 
fit (if  a  benefit  it  was)  of  the  captain's  purchase.  Had  they 
elected  to  affirm  the  purchase  and  take  the  ship,  they  must  have 
taken  her  cum  onere,  and  with  the  incumbrance  of  the  bottomry 
bond.  But  they  were  not  bound  to  ratify  that  purchase,  and  as 
they  have  not  done  it  they  have  nothing  to  do  with  the  vessel, 
or  the  bottomry  bond,  or  the  net  amount  of  the  freight,  or  of 
the  sale  of  the  vessel.  They  are  only  to  pay  the  total  loss,  with 
their  proportion  of  the  expenses  incurred  in  laboring  for  the 
safety  and  recovery  of  the  vessel,  freight  and  cargo,  prior  to  the 
composition  made  with  the  captors.  These  expenses  might  un- 
doubtedly have  been  raised  by  other  means  than  by  a  bottomxy 
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bond,  and  that  step  ought  not  to  be  resorted  to  until  all  other 
means  ha^e  failed.  This  was  so  held  by  this  court  in  Beade  v. 
Commercial  Insurance  Company^  3  Johns.  352  [3  Am.  Dec.  495], 
and  it  is  a  well-settled  rule  on  the  subject.  It  is  for  this  reason 
that  the  insurers  are  not  here  to  pay  marine  interest;  and  that 
they  have  nothing  to  do  with  the  purchase  of  the  vessel,  unless 
at  their  election,  is  a  genera]  principle  in  insurance,  for  which 
it  will  be  sufficient  here  to  refer  to  a  passage  in  Emerigon,  Tom. 
1.  470:  **  The  insurers  are  not  bound  to  avail  themselves  of  the 
benefit  of  a  composition.  It  is  sufficient  that  they  pay  the  total 
loss  when  demanded.  If  they  will  not  take  to  themselves  the 
profit  of  the  composition,  they  are  still  bound  to  pay  the  total 
loss,  and  in  such  a  case  they  have  no  right  to  the  subject  re- 
purchased; so  there  is  no  foundation  for  a  claim  upon  them  to 
contribute  to  the  expense  of  the  repurchase,  as  it  is  an  act  to 
which  they  are  strangers,  and  which  they  are  at  liberty  not  to 
adopt,  lest  it  might  expose  them  to  still  greater  loss.'' 

XTpon  these  principles^  the  referees  mentionfld  in  the  case  are 
to  adjust  theiUDount  of  the  recovery. 


Reed  v.  Prutn. 

(T  JoBmov,  4M,} 

BaMBiww  CAinroT  mn  Exbouiion  to  iNnnonFr.—A  ahflrifPoaimot^  with 
own  money,  pay  the  plaintiff  in  an  execution,  and  afterwarda  levy  the 
eocecotioQ  oat  of  the  property  of  the  defendant;  nor  can  he  take  a  bond 
or  other  aecurity,  and  detain  the  execution  in  his  handa,  and  nae  it  after- 
wazda  to  enforce  the  payment  of  the  money  advanced  by  him. 

MonoN  to  be  relieved  from  an  execution  issued  against  de« 
fondant  Staats,  on  the  ground  that  the  same  had  been  discharged 
and  satisfied. 

The  facts  appear  from  the  opinion. 

Sudam  and  Benson,  in  support  of  the  motion* 
Van  Buren  and  E.  WtUiama,  contra. 

By  Court,  Eskt,  C.  J.  The  execution  against  which  the  de- 
fendant Staats  prays  to  be  relieved,  ought  to  be  considered  as 
satisfied  and  discharged.  The  deputy  sheriff,  who  had  the  exe 
cution,  instead  of  executing  it  according  to  law,  dischatged  it 
himself  out  of  his  own  money,  on  taking  a  note  drawn  by  one 
defendant,  and  indorsed  by  the  other,  payable  at  the  bank  of 
Hudson  in  fifty-five  days.  This  he  did  as  early  as  Novem- 
ber,  1808    and  gave  the  defendants,  under  his  own  hand. 


288  Reed  t;.  Pbuik.  [New  York, 

an  acknowledgment  of  haying  reoeiyed  the  full  amoont  of  the 
execution.  The  note  not  being  paid,  and  haying  neglected  to 
fix  the  indoner  by  the  requisite  notice,  the  deputy  sheriff  now 
proceeds  to  indemnify  himself,  by  putting  the  execution  in 
force,  which  had  slept  quietly  for  two  years.  Such  manage- 
ment of  the  process  of  execution  by  the  officer  is  not  to  be  per- 
mitted. It  is  liable  to  infinite  abuse  and  oppression.  The  law 
has  long  since,  and  yery  wisely,  guarded  against  such  applica* 
tion  of  its  process.  In  WaUer  y.  Weedale,  Noy,  107,  it  was  laid 
down  by  the  G.  B.  that  the  sheriff  on  Ji,  fa.  cannot  detain  the 
goods  taken  upon  an  execution  in  his  own  hands,  and  satisfy 
the  debt  of  his  own  proper  money,  for  a  "  grand  inconyenience 
would  ensue  if  the  sheriff  himself  might  detain  them."  Thia 
case  receiyed  strength  and  credit  in  Langdon  y.  WaUia,  1  Lutw. 
589,  when  it  was  cited  as  good  law  by  such  counsel  as  seijeants 
Wright  and  Lutwyche.  It  was  there  obseryed  that  the  law 
requires  of  sherifB9  a  strict  execution  and  obseryance  of  wnts, 
as  their  authority  was  to  sell  the  goods,  and  the  doctrine  ap- 
peared to  be  approved  by  the  decision  of  the  court. 

It  was  once  moyed  as  a  question  by  Lord  Hobart,  in  Speake  ▼. 
Bichards,  Hob.  206,  whether,  if  the  sheriff  on  execution  pay  the 
plaintiff  with  his  own  money,  he  might  afterwards  leyy  the 
money  of  the  defendant?  But  this  point,  if  not  essentially  in- 
yolved  in  the  decision  in  Noy,  seems  to  be  embraced  by  the 
decision  in  the  E.  B.,  in  Ward  y.  Hawohd,  where  it  was  agreed 
by  the  court  that  if  the  sheriff  takes  a  bond  from  the  party  on 
fi./a.,  it  was  pleadable  in  bar  of  a  new  execution,  and  the  court 
referred  to  a  case  in  which  such  a  plea  had  been  adjudged  good: 
1  Eeb.  651.  This  authority  clearly  applies  to  the  present  case. 
The  sheriff  must  look  to  his  note;  and  it  would  be  oppreesiye 
to  allow  him  to  keep  an  execution  aliye  over  the  property,  after 
haying  formally  paid  it  himself,  and  accepted  of  a  note  as  his 
own  security. 

The  practice  of  sheriffs  of  paying  executions  themselyes,  and 
taking  security  and  judgment  bonds  from  the  party  oyer  whom 
they  haye  at  the  time  such  means  of  coercion,  is  to  be  strictly 
and  vigilantly  watched  by  the  courts.  Such  humanity  is  im- 
posing, but  it  may  be  turned  into  cruelty.  Nothing  is  more 
important  to  the  honor  of  the  administration  of  justice,  than 
that  the  officers  of  the  court  should  not  use  its  process  as  the 
means  of  making  unequal  bargains,  and  taking  undue  advan- 
tage. The  facts  in  this  case  have  the  appearance  of  an  instance 
of  gross  abuse.    The  whole  debt,  costs  and  poundage  that  the 
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defendant  Staais  was  originaUj  bound  to  pay  on  the  ca.  aai 
ifleaed  in  favor  of  the  plaintiff  in  October,  could  not  exceed  four 
hundred  and  fortj-fiye  dollars.  He  gave  a  judgment  bond, 
irith  Boretj,  for  the  amount  of  that  execution,  and  immediately 
another  execution  against  him,  and  the  surety  for  four  hundred 
and  ninety-four  dollars  and  thirty-seyen  cents,  whereas  the  cost 
of  entering  up  the  judgment  bond  could  not  have  been  more 
than  eighteen  dollars.  On  this  second  execution  he  gave  a 
note  for  five  hundred  and  sixty  dollars.  Here  is  then,  by  this 
management  of  taking  a  judgment  bond  to  meet  the  first  execu- 
tion, and  of  taking  a  note  to  meet  the  second  execution,  an 
aeeunulation  of  debt  to  more  than  one  hundred  dollars  beyond 
any  estimate  that  I  can  possibly  make  of  legal  charges,  and  this 
enormous  extra  accumulation  of  charge  upon  this  oppressed 
defendant,  accrued  within  the  short  space  of  ten  days.  Such 
oonduot  is  not  to  be  sanctioned  or  endured. 

I  am  happy,  therefore,  that  Van  Slyck,  the  deputy  sheriff^ 
will  be  driyen  to  seek  his  remedy  upon  the  note,  when  the 
legality  of  this  increase  of  the  orighial  debt  will  be  open  to  fur- 
ther investigation. 

The  court  are  of  opinion  that  this  motion  to  set  aside  the  exe- 
cution be  granted,  with  coats,  to  be  paid  by  Henry  Yaa  Slyok, 
the  d/Bfpaij  sherifF. 

Ubtion  granted. 

Merbitt  V.  Johnson. 

[T  JOBMlKai,  478.] 

ftwwBgg  BT  AoonsiOK. — A^  contracted  with  R  to  baildayefiel,  the  foziner 
to  fjoxniih  the  timber  requisite  to  complete  the  {rame,  and  the  latter  to- 
advance  the  money,  and  also  to  fnxniah  the  matorialB  for  the  joinera' 
work;  and  the  TCflael  while  standing  on  land  hired  by  A.,  and  in  an  mifin-> 
idled  atate^  waaaeiaad  on  an  exeoation  iaaned  against  A.  and  sold  to  O.^ 
who  afterwarda  completed  the  Tenel  and  sold  her  to  D.  In  an  action  of 
trorer  broo^t  by  B.  against  D.,  it  waa  held  that  the  property  in  the  vea- 
aal  waa  in  D.,  and  that  B.  oonld  not  have  any  property  in  the  vessel  nntil 
aha  waa  completed  and  deliyered  to  him. 

Tbotxb.  Travis  and  Merritt  entered  into  an  engagement  by 
which  Travis  was  to  build  a  sloop  for  Merritt,  the  former  fur* 
niflhing  the  timber  requisite  for  the  frame,  and  the  joiners'  work 
to  be  done  at  the  latter's  expense.  Travis  was  to  receive  there* 
for  thirteen  hundred  dollars  in  three  installments  as  the  work 
progressed,  the  last  to  be  paid  on  the  completion  of  the  vessel, 
if  in  the  opinion  of  A.  and  B.  the  sloop  was  well  built.    Travis 
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was  to  be  liable  for  all  damages  arising  from  a  breach  of 
ck^eement.  In  pursuance  of  this  contract  Merritt  f  umiahed 
various  materials  for  the  yessel  which  was  built  at  a  certain  ship- 
yard, hired  by  Travis  of  third  persons,  and  advanced  money  to 
Travis  to  purchase  other  materials.  Merritt  afterwards  aasigned 
Ills  interest  to  the  plaintiff,  who  continued  to  furnish  TnafAyifila 
sand  advance  money  for  the  vessel.  When  the  sloop  was  about 
•one  third  finished  and  planked  up  to  the  wales,  Travis  having  fur- 
>iiished  up  to  that  time  such  materials  as  his  contract  called  f  or, 
;an  execution  was  levied  upon  the  vessel  as  the  property  of 
Travis,  and  at  the  sale  she  was  purchased  by  the  judgment  cred- 
itor,  who  sold  her  to  defendant,  who  had  full  knowledge  of  the 
facts.    The  case  was  submitted  without  argument. 

By  OouBT.  The  plaintiff  has  not  shown  a  right  of  property 
in  the  sloop  so  as  to  entitle  him  to  an  action  of  trover.  The 
sloop  was  built  by  Travis,  not  on  the  ground  of  the  plaintiff,  or 
of  Ebeneaeer  Merritt,  from  whom  he  purchased  his  present  right 
of  action.  It  was  built  on  ground  belonging  to  third  persons, 
and  hired  by  Travis  for  this  purpose.  The  principal  part  of  the 
materials  for  the  sloop,  such  as  the  timber  for  the  frame,  was 
furnished  by  Travis,  and  the  sloop  was  one  third  finished  and 
planked  up  to  the  wales,  when  she  was  seized  and  sold  by  the 
sheriff  as  the  property  of  Travis,  and  under  that  sale  the  defend- 
ant holds  the  possession.  The  plaintiff's  right  rested  entirely 
on  the  contract  with  Travis,  and  the  sloop  did  not  become  his 
property  until  finished  and  delivered.  The  ground  on  which 
the  frame  of  the  sloop  stood  did,  for  that  occasion,  belong  to 
Travis;  and  as  he  furnished  all  the  timber  for  the  frame,  he  cer- 
tainly contributed  the  principal  part  of  the  materials.  There 
is,  then,  no  just  pretense  for  considering  the  property  of  the 
unfinished  sloop  as  vested  in  Merritt.  When  the  materials  of 
another  are  united  to  materials  of  mine,  by  my  labor,  or  by  the 
labor  of  another,  and  mine  are  the  principal  materials,  and  those 
of  the  other  only  accessory,  I  acquire  the  right  of  property  in 
the  whole  by  right  of  accession.  This  is  considered  as  a  gen- 
«ral  principle  in  the  acquisition  of  property.  It  is  so  laid  down 
hj  Bracton  {de  acqui,  rerum  dom,,  c.  2,  s.  8,  4),  and  Pothier 
a]  I  ustrates  it  by  a  variety  of  clear  and  apposite  examples :  Traitj 
<lu  droit  de  Prdpri6t^,  Nos.  169, 180.  MoUoy ,  b.  2,  c.  1,  s.  7,  ap- 
plies a  similar  principle  to  the  very  case  of  building  a  vessel, 
and  he  refers  to  the  Pandects,  Dig.  6,  1,  Gl,  where  it  is  admit- 
ted that  if  one  repairs  his  vessel  vnth  another's  materials,  the 
property  of  the  vessel  remains  in  him;  but  if  he  builds  a  vessel 
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from  the  fonndaidon  with  the  materials  of  another,  the  vessel 
belongs  to  the  owner  of  the  materials.  Gothofredus,  in  his 
notes  upon  this  passage  says,  that  if  one  builds  a  ship  with  his 
own  and  another's  materials,  the  ship  is  his  property,  unless  the 
keel  was  furnished  by  the  other,  and  then  the  property  would 
follow  the  keel,  which  he  considers  instar  soli  et  fundi.  Bub 
without  pursuing  these  distinctions  further,  it  is  sufficient  to 
observe,  that  upoQ  the  principles  acknowledged  by  all  the  writ- 
ers, the  property  of  the  vessel  in  question  was  in  Travis  when 
she  was  sold  under  the  execution  against  him,  and  judgment 
must  accordingly  be  rendered  for  the  defendant. 
Judgment  for  the  defendant. 

Followed  and  approved  in  Andrews  ▼.  Dwraant^  11  N.  Y*  40;  Hiiod  v.  Mi 
haUanlna,  Co..  Id.  Ml;  Tomphms  v.  Dudley,  25  Id.  274w 
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[7  JoHxmm,  477.] 

WiivsB. — By  opposing  a  defendant's  diBchaige  from  custody,  under  the  lA- 
solveot  law,  the  creditor  does  not  -waive  an  existing  right  of  action  agunst 
the  sheriff  for  a  previous  escape. 

Rrbosfbctivb  Statutes. — ^A  statate  should  be  so  construed,  if  possible^ 
as  to  deprive  it  of  any  retrospective  effect  interfering  with  vested  rights. 
The  prohibition  upon  ex  poet  /cuto  laws  applies  only  to  such  retrospect- 
ive laws  as  reUte  to  crimes  and  penalties. 

Debt  for  an  escape.  It  was  admitted  that  the  prisoner  Budes 
was  in  defendant's  custody  as  sheriff  on  a  ca,  m.  at  plaintiff's 
suit,  and  was  admitted  to  the  liberties  of  the  gaol  on  giving  bail. 
It  was  proved  that  Budes  went  into  the  northern  part  of  the  ciiy 
of  Albany  and  without  the  limits  of  the  gaol-liberties  and  re- 
tamed  immediately  thereafter,  and  before  the  commencement 
of  this  suit.  Defendant  offered  to  prove  that  Budes  was  in  his 
custody  until  he  was  removed  from  office,  and  that  he  was  duly 
delivered  to  defendant's  successor.  He  also  offered  to  prove  that 
in  August,  1808,  subsequent  to  the  escape,  Budes  applied  to  be 
discharged  from  custody,  under  the  act,  but  that  in  consequence 
of  opposition  from  plaintiff's  counsel,  Budes  was  detained  in 
custody.  This  evidence  was  rejected,  defendant  not  being  able 
to  prove  that  plaintiff  knew  of  the  escape  at  the  time  of  the  op« 
position  to  Budes'  petition  for  discharge.  Verdict  for  the  plaint* 
iff  and  motion  for  a  new  trial,  on  which  the  judges  were  divided. 

Bodman  and  Van  Vechlen,  for  the  defendant. 

Henry,  conird. 
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Yatbs,  J.  The  first  question  raised  in  this  case  is,  whether 
the  opposition  of  the  plaintiff  to  the  discharge  of  the  defendant 
in  the  original  suit,  under  the  insolvent  act,  after  the  alleged 
escape  had  taken  place,  destroyed  his  right  of  action  against  the 
sheriff.  By  this  opposition  the  plaintiff  admitted  an  existing 
demand  against  the  original  defendant,  which,  undoubtedly, 
was  the  ground  of  his  interference  to  prevent  the  discharge;  but 
whether,  at  the  time,  he  had  knowledge  of  the  escape,  does  not 
appear,  nor  do  I  think  it  material.  If  he  supposed  the  conduct 
of  the  prisoner  fraudulent,  or  the  measures  adopted  by  him  to 
obtain  his  discharge  illegal,  he  had  a  right  to  prevent  it;  and 
this  could  not  impair  his  remedy  against  the  sheriff,  if  any  such 
remedy  existed  at  the  time.  The  case  of  Baven»croft  v.  Eyle^^ 
2  Wils.  295,  would  then  be  in  point. 

The  next  question  is  whether  the  alleged  escape  is  cured  by 
the  statute  of  1810.  By  the  facts  disclosed  it  does  not  appear 
that  the  defendant  had  knowledge  of  the  prisoner's  being  with* 
out  the  gaol-liberties;  and  even  if  it  had  been  known  to  him» 
he  had  no  right  to  restrain  him,  but  could  only  resort  to  his 
bond  for  a  breach  of  the  condition;  and  if  that  statute  is  inop- 
erative the  same  remedy  must  exist  here  as  in  the  case  of  TUir 
man  v.  Larmng;  yet  there  the  sheriff  evidently  knew  it,  and  had 
seen  the  prisoner  without  the  gaol-liberties.  Although  in  this 
instance  it  may  be  attended  with  peculiar  hardship  to  the  officer^ 
the  statutes  upon  which  that  decision  is  founded,  if  not  explained 
by  the  last  law,  must  continue  to  operate  according  to  the  con- 
struction given  to  them  by  this  court.  It  must,  however,  be  con- 
ceded that  this  is  a  rigid  interpretation  of  those  statutes,  mani- 
festly intended  for  debtors  only,  but  destroying  an  existing  rem- 
edy on  the  part  of  the  officer,  for  at  common  law  the  defense  now 
set  up  would  have  been  sufficient  to  protect  the  sheriff;  nor  can  I 
think  that  the  legislature  contemplated  to  increase  his  responsi- 
bility at  the  time,  yet  if  the  last  law  is  disregarded  this  must  be 
the  effect  of  those  statutes.  It,  therefore,  remains  for  this  court 
to  determine  whether  the  law  of  1810  affords  relief. 

To  say  that  the  statutes  so  plainly  manifest  the  intention  of 
the  legislature,  in  relation  to  the  sheriff's  responsibility,  as  to 
render  the  declaratory  act  inconsistent,  is  not  warranted  by  what 
appears  from  the  statutes  themselves.  I  think  the  construction 
given  to  them  by  this  court  may  well  be  viewed  as  unforeseen, 
and  not  intended,  at  the  time  they  were  passed;  and  that,  with- 
out a  violation  of  constitutional  rights,  that  intention  may 
properly  become  a  subject  of  legislative  explanation,  so  that  no 
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innocent  man,  hj  a  literal  construction,  may  xeceive  damage, 
consonant  to  the  rule  laid  down  by  Lord  Coke,  1  Inst.  360,  that 
acta  of  parliament  are  to  be  so  construed  as  no  man  that  is  in- 
nocent or  free  from  injury  or  vrrong,  be,  by  a  literal  construc- 
tion, punished  or  endamaged;  and  in  that  point  of  view,  the  last 
laur  is  entitled  to  notice.  The  third  section  of  this  statute 
enacts,  that  nothing  contained  in  the  act,  entitled  an  act  rela- 
tiFe  to  gaols,  or  in  the  act  rendering  bonds  taken  for  the  gaol- 
liberties  assignable,  and  for  other  purposes,  shall  be  so  con- 
strued, as  to  prevent  any  sheriff,  in  case  of  escapes,  from  avail- 
ing himself  as  at  common  law,  of  a  defense  arising  from  a 
recaption  on  fresh  pursuit,  and  a  returning  of  the  prisoner 
within  the  custody  of  such  officer  before  an  action  shall  be  com- 
menced for  the  escape. 

It  appears  by  this  section  that  such  a  construction  shall  be 
given  to  those  statutes  as  not  to  prevent  any  sheiiff  from  setting 
up  the  defense  he  had  at  common  law;  evidently  embracing  all 
such  oases  as  have  arisen  since  the  statutes  mentioned  in  this 
act  were  passed,  and  such  as  might  thereafter  be  presented  to 
the  courts;  otherwise  it  was  not  necessary  to  state  the  true  in- 
terpretation of  those  statutes;  the  defense  might  have  been 
aecured  to  the  officer  without  it. 

If  those  statutes  had  explicitly  avowed  the  intention  of  the 
legislature,  and  the  doctrine  of  escape  now  uxged  had  been 
known  and  allowed  to  have  been  plainly  established  by  them, 
legislative  intezpositiou  in  this  way  would  be  inconsistent  and 
improper;  but  the  principle  had  never  been  recognized  by  our 
courts  until  the  decision  of  TiUman  v.  Lansing,  which  took  place 
in  February  term,  1809;  and  at  the  ensuing  session  of  the  legis- 
lature, this  law,  explaining  the  true  construction  of  the  former 
statutes,  was  passed,  securing  to  the  sheriff  the  benefit  of  the 
defense,  as  stated  in  the  above  section. 

I  think  this  case  is  clearly  distinguishable  from  a  known 
vested  right  to  which  the  doctrine  cited  from  4  Bac.  would 
apply,  that  no  statute  ought  to  have  a  retrospect  beyond  the 
time  of  its  commencement;  but  when  we  are  convinced  that  it  was 
the  received  opinion,  after  the  passing  of  the  statutes  relative  to 
gaols  and  gaol-liberties,  that  sheriffs  might  avail  themselVes  of 
this  defense,  and  that  those  laws  are  not  so  positive  as  to  super- 
sede the  necessity,  or  preclude  the  right  of  legislative  explana- 
tion. Though  the  maxim  of  communis  error  facU  ju%  does  not 
strictly  apply,  yet  I  am  of  opinion,  under  the  circumstances  of 
the  case,  the  declaratory  act  must  control  this  decision,  and  that 
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the  oonBiruotion  of  the  legislature  must  preTail.  There  is  noth- 
ing  in  the  state  constitation  to  prevent  legislative  interferenoe, 
and  being  in  the  nature  of  a  tort,  and  not  a  contract,  this  ques- 
tion cannot  be  affected  bj  the  constitution  of  the  United  States, 
which  in  the  tenth  section  declares  that  no  state  shall  pass  an 
ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts. 
If  by  an  ex  post  facto  law  is  intended  all  retrospectiye  statutes,  as 
well  in  relatibn  to  civil  as  criminal  matters,  then  this  court  ought 
to  pronounce  the  law  in  question  nugatory,  as  being  against  the 
prohibition  in  the  constitution  of  the  United  States;  but  I  do  not 
iliink  that  the  definition  of  an  ex  post  facto  law  can  be  extended 
beyond  criminal  matters;  such  laws  are  only  intended  as  sub-' 
ject  the  citizen  to  punishment  for  an  act  done  before  the  eidst- 
ence  of  the  law,  and  declared  criminal  by  such  subsequent  stat- 
ute; or,  according  to  Justice  Blackstone  in  his  Commentaries, 
when,  in  an  action  (indifferent  in  itself)  is  committed,  the  legis- 
lature for  the  first  time  declares  it  to  have  been  a  crime,  and 
Inflicts  a  punishment  on  the  person  who  has  committed  it. 

It  will  not  be  pretended  that  the  operation  of  this  law  could 
in  anyway  impair  the  obligation  of  contracts.  Hence  it  ia 
manifest  that  the  constitution  of  the  United  States  does  not 
reach  this  case. 

I  am,  accordingly,  of  opinion  that  the  legislature  were  pos- 
sessed of  competent  authority  to  pass  this  dedaratoiy  act;  and 
that  the  defendant  is  entitled  to  his  defense,  as  at  common  law, 
according  to  the  construction  given  to  the  former  statutes  by 
this  last  law,  and  that,  consequently,  the  verdict  must  be  set 
aside,  and  a  new  trial  granted. 

Spbncbb,  J.  The  only  questions  which  it  is  neoeseazy  for 
me  to  consider  are  whether  the  third  section  of  the  act  of  the 
fifth  of  April  last,  sess.  83,  c.  187,  extends  to  escapes  which  had 
then  happened,  whether  suits  are  commenced  or  not,  and 
whether,  if  it  does,  the  legislature  could  pass  such  an  act.  It 
is  enacted  that  nothing  contained  in  the  act  entitled  an  act 
relative  to  gaols,  or  in  the  act  rendering  bonds  taken  for  the 
gaol-liberties  assignable,  and  for  other  purposes,  shall  be 
so  construed  as  to  prevent  any  sheriff,  in  case  of  escapes, 
from  availing  himself,  as  at  common  law,  of  a  defense  aris- 
ing from  a  recaption  on  fresh  pursuit,  and  a  returning 
of  the  prisoner  within  the  custody  of  such  officer  before  an 
action  shall  be  commenced  for  the  escape.  I  have  no  diffi- 
culty in  admitting  the  correctness  of  the  position  in  Bac 
Abr.   Statute,  C;  6  Bac.  Abr.  870,  Gwillim's  ed.,  that  it  is 
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in  general  true  that  no  statute  is  to  have  retrospect  beyond  the 
time  of  its  commencement;  and  that  the  law  of  parliament  is 
that  regularly  nova  conMUuliofuturis/orman  debet  imponere,  non 
praeieriiia.  The  case  of  Edmore  v.  Shuier,  or  as  it  is  reported 
in  some  of  the  books,  Oilmore  y.  Shuter,  2  Show.  17,  was  de- 
cided on  that  principle.  It  was  an  action  on  a  parol  promise 
in  consideration  of  marriage,  made  in  1676.  The  statute  of 
frauds,  29  Car.  IL,  c.  8,  enacted  that  no  action  shall  be  brought 
from  and  after  the  twenty-fourth  June,  1677,  whereby  to  charge 
any  person  upon  any  agreement  in  consideration  of  marriage, 
unless  some  note  or  memorandum  in  writing  be  signed,  etc.  In 
the  report  of  this  case  in  Shower,  which  is  quite  full,  Scroggs, 
C.  J. ,  Wyle  and  Jones,  JJ. ,  said  they  believed  the  intention  of 
the  makers  of  that  statute  was  only  to  prevent  for  the  future, 
and  that  it  was  a  cautionary  law,  and  if  a  motion  was  made 
in  the  house*  of  lords  concerning  it,  they  would  all  explain 
it  so;  besides  it  would  be  a  great  mischief  to  explain  it  other- 
wise, to  annul  all  promises  by  parol  before  that  time,  upon 
which  men  had  trusted  and  depended,  reckoning  them  good  and 
▼alid  in  law,  as  they  are  yet  amongst  honest  men;  and  there- 
fore judgment  was  given  for  the  plaintiff.  The  same  case  is 
reported  in  2  Mod.  310;  1  Freem.  466;  2  Lev.  227;  2  Jones, 
108:  1  Vent.  380. 

The  case  of  Couch^  qui  tarn  v.  Jeffries^  4  Burr.  2460,  was  de- 
cided on  the  same  principle;  it  was  an  action  for  the  penalty  for 
not  paying  the  stamp  duty  upon  an  indenture.  On  the  trial, 
the  plaintiff  had  a  verdict,  and  it  was  moved  to  stay  entering 
the  judgment,  the  defendant  having  after  the  verdict  paid  the 
duty,  pursuant  to  an  act  which  discharged  persons  who  had  in- 
curred penalties  upon  paying  the  duty  by  a  certain  day,  and 
before  which  it  had  been  paid;  and  the  question  was  whether 
the  act  related  to  actions  commenced  before  its  passing.  Lord 
Mansfield  placed  his  opinion  on  the  intention  of  the  legislature, 
which,  he  supposed,  could  not  have  been  to  take  away  from  the 
person,  who  had  incurred  a  great  deal  of  cost  in  prosecuting  it, 
a  vested  right.  Mr.  Justice  Yates  observed  that  the  payment 
ought  to  be  made  so  that  it  can  be  given  in  evidence  at  the 
trial,  and  that  it  wotdd  be  strange  to  make  a  construction  with 
a  retrospect  to  punish  an  innocent  man  in  favor  of  an  offender. 
In  these  cases  the  inquiry  was  into  the  intention  of  the  legia* 
lature,  taking  as  a  leading  guide,  in  aid  of  the  construction, 
Uie  presumption  that  all  laws  are  prospective,  and  not  retro- 
spective. 
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Statutes  are  to  be  so  construed  as  may  best  answer  the  inten. 
lion  which  the  makers  had  in  view,  and  the  intention  is  some- 
times to  be  collected  from  the  cause  or  necessity  of  TnatiTig  a 
statute;  and  a  thing  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within  the 
letter:  6  Bac.  Abr.  384;  Gwillim's  ed.,  stat.  1,  sec.  5,  and  the 
cases  there  cited.  To  ascertain  the  intention  of  the  legislature, 
it  is  only  necessary  to  consider  that  prior  to  the  case  of  TiOman 
v.  Lansing,  4  Johns.  45,  decided  in  February  term,  1809,  the 
opinion  had  uniyersally  obtained  that  a  voluntanr  return  of  a 
prisoner,  before  action  brought  (whether  he  had  given  bond 
for  the  gaol-liberties  or  not),  in  case  of  a  negligent  escape^  was 
a  good  defense  to  the  sheriff;  and  in  deciding  that  case  we  put 
a  construction  on  the  statute  relative  to  gaols  (though  I  oon- 
€urred  in  it),  which  I  thought  a  rigid  and  harsh  one,  as  res- 
pected public  officers,  because  it  rendered  thevi  liable  to  be 
drawn  in  question  for  acts  which,  when  done,  were  supposed 
not  to  expose  sheriffs,  and  after  the  lapse  of  many  years,  when 
their  security  in  many  instances  may  have  become  irresponsible. 

The  act  now  under  consideration  does  not,  in  terms,  notioe 
suits  then  existing,  or  escapes  which  had  then  taken  plaee,  but 
it  does  what  is  tantamount.  It  addresses  itself  to  the  judges 
of  our  courts,  and  requires  such  a  construction  to  be  put  on  the 
two  acts,  as  not  to  take  away  from  sheriffs  the  right  of  aTailing 
themselves  of  recaption  or  the  voluntary  return  of  the  prisoner 
before  action  brought.  It  is  in  effect  a  declaratory  statute;  in 
form  a  directory  one,  and  it  would  lead  to  a  most  absurd  conse- 
quence to  maintain,  that  after  the  legislature  has  spoken  its 
will  as  to  the  construction  of  the  pre-existing  statutes,  for 
courts  of  justice  to  proceed  and  apply  the  condemned  rule  to  a 
certain  set  of  cases;  but  vrith  respect  to  cases  precisely  similar, 
though  of  a  more  recent  date,  adopt  the  construction  required 
to  be  given.  The  statute  does  not  profess  to  introduce  a  new 
rule,  but  considers  sheriffs  as  always  having  had  the  right  to 
protect  themselves  by  recaption  or  the  voluntary  return  of  the 
prisoner.  If  it  was  competent  to  the  legislature  to  alter  the 
law  retrospectively,  it  appears  to  me  that  they  have  effectually 
done  it.  The  act  implies  that  the  legislature  was  dissatisfied 
with  the  exposition  given  to  the  statutes  relative  to  gaols  and 
gaol-liberties,  and  they  manifestly  intended  to  reinstate  the  law 
as  they  conceived  it  was  when  the  decision  of  IXUman  v.  Lansing 
took  place.  If  a  new  rule  was  to  have  been  made,  it  is  incon- 
ceivable that  such  terms  should  have  been  used  for  a  legislature 
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to  require  a  partionlar  constraction  contrary  to  the  eusting 
one,  tmlees  the  anterior  law  woiild  admit  of  the  required  con- 
stmciiony  would  be  to  require  a  flat  absurdity.  I  understand 
the  legislature  as  saying,  in  effect,  we  will  not  make  a  new  rule, 
bat  we  will  require  the  law  to  be  construed  as  it  ought  to  have 
been. 

It  is  idle  in  this  case,  to  talk  of  vested  rights,  to  sue  sheriffs 
for  escapes,  who  have  a  defense  arising  from  recaption  or  a 
Toluntary  return  of  the  prisoner,  if  that  right  existed  when  the 
act  was  passed,  in  the  opinion  of  the  legislature;  and  it  in  fact 
becomes  a  question,  in  this  inquiry,  whether  the  right  was 
vested  or  not,  which  has  the  supremacy,  the  legislature  or  the 
courts  of  justice.  The  case  in  Shower  stands  on  a  very  different 
ground.  When  that  parol  promise  was  made  it  was  unques- 
tionably valid,  and  the  promise  had  a  right  to  rely  on  its  fulfill- 
ment. So  in  the  case  of  Couch,  qui  tarn  ▼.  Jeffries,  the  penalty 
bad  been  incurred,  and  the  right  to  prosecute  for  it  became 
vested  in  the  common  informer.  It  had  been  prosecuted  to 
verdict,  and  the  plaintiff  had  become  liable  to  his  attorney  for 
the  costs,  and  in  fact  the  defendant  had  lost  his  right  to  insist 
on  the  payment  of  the  duty.  He  was  entirely  precluded  by  the 
verdict,  and  in  both  those  cases  it  required  the  clearest  mani- 
festation of  the  will  of  the  legislature  that  the  acts  should  retro- 
spect. The  present  is  a  case  stricti  juris.  The  decision  in  Till- 
man V.  Lansing^  subjected  either  the  sheriffs  or  bail,  who  are 
favorites  with  courts  of  justice,  to  the  payment  of  money  con- 
trary to  the  then  general  understanding  of  the  profession  and  all 
parties  concerned,  and  I  cannot  forbear  repeating  the  idea  that 
{he  legislature,  under  a  conviction  that  the  construction  put  on 
the  acts  in  question,  was  incorrect  in  principle  and  unjust  in  its 
operation,  intended  by  an  exertion  of  the  plenary  powers  they 
possess  to  rescue  future  cases  not  adjudicated,  from  the  con- 
struction of  the  statute  adopted  by  this  court.  The  construc- 
tion which  they  require  is  that  which  the  legislature  consider 
the  correct  one. 

The  remaining  question  is  whether  the  legislature  are  in- 
hibited by  any  constitutional  restraints  from  passing  the  act. 
It  is  in  vain  to  search  for  any  prohibition  in  the  state  constitu- 
tion; and  if  the  constitution  of  the  United  States  denies  to  the 
state  legislatures  the  right  to  enact  such  a  statute,  it  must  be  in 
the  tenth  section  of  the  first  article,  which  provides  that  no 
state  shall  pass  an  ex  post  facto  law,  or  law  impairing  the  obli- 
gation of  contracts.     Is  this  act  an  ex  post  facto  law,  or  does  it 
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impair  the  obligation  of  contracts?  The  term  ex  post  facto  is 
teobnicaly  and  is  to  be  construed  according  to  the  received  and 
well  understood  meaning  and  import  of  it,  when  the  consUtu* 
tion  was  adopted.  Judge  Blackstone,  1  Comm.46y  had  ex* 
plained  the  term.  His  work  was  the  most  popular  then  extant, 
ind  it  was  in  the  hands  of  all  professional  gentlemen,  and  of 
those  who  devoted  their  time  and  service  to  the  state.  He  says: 
''An  ex  post  facto  law  is  when,  after  an  action  (indifferent  in 
itself)  is  committed,  the  legislature  .  then  for  the  first  time 
declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  upon 
the  person  who  has  committed  it." 

The  Federalist,  a  work  of  high  celebrity,  and  which  is 
understood  to  have  been  the  production  of  three  eminent  states- 
men and  civilians,  two  of  whom  had  been  members  of  the  con- 
vention which  formed  the  constitution,  agree  that  this  defini- 
tion  is  correct,  and  that  it  is  so  to  be  understood.  But  the  term 
has  received  a  judicial  exposition  in  the  supreme  court  of  the 
United  States,  in  the  case  of  Colder  v.  Bull,  8  Dall.  386.  All 
the  judges  who  gave  opinions  agree  that  the  inhibition  iu  the 
constitution  against  passing  ex  post  facto  laws  by  the  states, 
is  to  be  understood  as  relating  to  laws  respecting  crimes,  paina 
and  penalties;  and  they  substantially  adopt  Judge  Blackstone'a 
definition.  Thus  far,  then,  there  can  be  no  objection  to  the 
act.  It  cannot  admit  of  an  argument  that  the  act  impairs  the 
obligation  of  contracts,  for  the  most  conclusive  of  all  reasons^ 
because  no  contract  exists  in  the  case.  It  is  an  action  for  a 
tort,  for  the  wrongful  escape  of  a  debtor  in  the  sheriff's  cus- 
tody; and  it  would  be  a  waste  of  time  to  cite  authorities,  which 
are  numberless,  that  the  escape  being  a  tort,  the  remedy  is  lost 
if  the  sheriff  should  die;  and  there  would  be  no  relief  against 
his  representatiTes. 

A  difficulty  still  more  formidable  has  been  suggested,  not 
however  growing  out  of  the  constitution,  but  which  equally 
attacks  the  power  of  the  legislature.  It  is,  as  I  understand, 
this:  can  a  legislature,  after  a  construction  has  been  given  to  a 
statute  by  the  courts  of  law,  alter  that  construction  by  an  act 
which  has  a  retrospect,  so  as  to  affect  existing  cases? 

It  is  not  necessaiy  to  inquire  whether  a  legislature  can,  by 
the  plenitude  of  its  power,  annul  an  existing  judgment  This 
power  I  should  undoubtedly  deny,  because  there  then  immedi- 
ately arises  a  contract  against  the  party  adjudged  to  pay  a 
sum  of  money  in  favor  of  him  to  whom  it  is  awarded;  but  the 
question  is,  whether  such  power  is  not  necessarily  inherent  iu 
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BOTereigniy  before  trial,  and  before  jadgmeni,  to  alter  the  con- 
Btmotion  of  a  penal  act,  and  to  require  courts  of  justice  to  ob- 
serre  the  construction  required  to  be  made.  On  this  point,  we 
haTe  two  clashing  decisions  in  the  supreme  court  of  the  United 
States,  if  we  may  confide  in  the  accuracy  of  the  reporters  who 
haTe  published  the  decisions  of  that  court.  In  the  case  of  Og^ 
den  y.  Blackledge,  2  Granch,  272,  the  question  was,  whether  an 
act  of  the  state  of  North  Carolina,  passed  in  1715,  enacting  that 
the  creditors  of  deceased  persons  should  make  their  claim  within 
seyen  years  after  the  death  of  the  debtor,  or  otherwise  be  for- 
eyer  debarred,  was  a  bar  to  the  creditors  recoyering?  That 
act  had  been  virtually  repealed  in  1784,  and  absolutely  in  1789; 
but  in  1799,  and  after  that  suit  was  brought,  an  act  was  passed 
explanatory  of  the  act  of  1789,  and  declaring  that  it  should  not 
be  considered  a  repeal  of  that  part  of  the  act  passed  in  1715, 
which  created  the  limitation.  The  court,  in  giying  judgment 
for  the  plaintiff,  declared  their  opinion  to  be  that  Uie  act  of 
1715  was  no  bar  to  the  plaintiff's  action,  it  having  been  re- 
pealed by  the  act  of  1789.  Not  a  word  is  said  by  the  court  on 
the  operation  of  the  act  of  1799,  and  no  reasoning  is  gone 
into  to  evince  the  want  of  power  in  the  legislature  to  pass  the 
explanatory  act  of  1799,  though  it  must  be  conceded  that  the 
court  disro^garded  that  act,  or  their  judgment  must  have  been 
different.  Whatever  my  respect  may  be  for  that  high  tribunal, 
I  cannot  consent  to  be  bound  by  a  decision  at  variance,  not 
only  with  an  anterior  decision  of  the  same  court,  but  so  entirely 
destitute  of  reasoning  or  authority  to  support  it. 

The  other  case  to  which  I  allude,  is  that  of  Colder  v.  BuU,  be- 
fore cited.  It  was  this:  On  the  twenty-first  of  March,  1793, 
the  court  of  probates  for  Hartford  county,  disapproved  of  the 
will  of  N.  Morrison,  and  refused  to  record  it.  No  appeal  was 
made  from  that  decree  in  eighteen  months,  and  by  that  neglect, 
and  A  statute  of  Connecticut,  all  right  of  appeal  was  barred. 
In  May,  1795,  the  legislature  of  Connecticut  passed  a  resolu- 
tion or  law  setting  aside  the  decree,  and  granted  a  new  hearing 
by  the  same  court  of  probates,  with  a  right  of  appeal  in  six 
months.  A  new  hearing  took  place,  the  will  was  approved  and 
ordered  to  be  recorded;  an  appeal  was  carried  to  the  superior 
court  of  the  state,  who  affirmed  the  decree,  and  on  an  appeal 
from  that  court  to  the  court  of  errors  of  Connecticut,  it  was 
adjogded  there  were  no  errors,  and  from  that  court  it  came  be- 
fore the  supreme  court  of  the  United  States,  where  the  judg- 
ment was  affirmed. 
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In  the  progress  of  ihe  cause  it  appeared  that  the  le^^islature 
of  Conneotiout  had,  in  two  instances  since  1762,  by  resolutiona 
or  acts  granted  new  trials  in  the  courts  of  law;  and  although  it 
perplexed  the  judges  whether  to  consider  them  as  acting  judi- 
cially or  legislatively,  they  discussed  the  cause  on  both  piind- 
ples.  It  would  seem  to  me  most  certain  that  it  was  utterly 
inconsistent  with  every  principle  of  judicature  to  set  aside  the 
operation  of  a  law  of  the  state  which  had  barred  the  appeal, 
and  adjudge  a  new  law,  opening  it  and  limiting  a  new  appeal 
in  that  case  to  six  months.  Indeed  it  surpasses  my  power  of 
comprehension  to  understand  how  a  legislature  can  be  said  to 
act  judicially  in  ordering  a  new  hearing  in  another  court,  when 
it  was  not  possessed  of  the  cause,  either  by  appeal  or  writ  of 
error.  It  certainly  was  a  legislative  act  in  its  extent  of  power 
and  in  its  operation,  much  surpassing  the  act  under  consideia- 
tion,  should  it  be  construed  to  extend  to  cases  which  have 
already  happened,  and  which  have  not  been  adjudicated. 

I  shall  not  undertake  to  state  the  arguments  of  the  judges 
for  considering  the  law  or  resolution  of  the  legislature  of  Con- 
necticut valid;  but  to  me  their  reasoning  appears  unanswerable; 
the  constitution  having  imposed  no  limits  on  the  l^slative 
power  reaching  the  present  case,  the  consequence  is,  that  what- 
ever the  legislative  power  chooses  to  enact  would  be  lawfully 
enacted,  and  the  judicial  power  cannot  interpose  to  pronounce 
it  void.  Iredell  lays  down  this  position,  and  the  decision  of 
the  court  in  the  particular  case  sanctions  it.  Paterson,  J.,  who 
was  a  member  of  the  convention  which  formed  and  proposed 
the  constitution  of  the  United  States,  says  "  he  had  an  ardent 
desire  to  have  extended  the  provision  in  the  constitution  to 
retrospective  laws  in  general,"  and  after  some  observations  on 
the  impropriety  of  such  laws,  he  concludes:  ''But  on  full  con* 
sideration  I  am  convinced  that  ex  post  facto  laws  must  be  lim- 
ited in  the  manner  already  expressed;"  evidently  meaning  that 
a  retrospective  law,  as  such,  was  not  prohibited  by  the  consti- 
tution. This  case  I  conceive  to  be  a  solemn  determination  of 
the  question  before  us;  and  proving  that  the  act  cannot  be 
objected  to  because  it  is  retrospective,  if  it  be  not  an  ex  poai 
facto  law,  or  a  law  impairing  the  obligation  of  contracts. 

The  construction  of  statutes  undoubtedly  is  a  judicial  func- 
tion, subject,  however,  to  the  uncontrollable  power  of  the  legis- 
lature to  alter  that  construction  in  cases  which  have  not  passed 
to  judgment;  and  I  must  insist  that  our  state  legislature,  when 
acting  within  the  pale  of  the  constitutions  of  the  United  States 
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ftnd  of  this  state,  has  the  same  omnipotence  which  Judge 
Blackatone  ascribes  to  the  British  parliament:  "It  has  sov- 
ereign and  uncontrollable  authority  in  the  making,  confirming, 
restraining,  abrogating,  repealing,  reviving  and  expounding  of 
laws,  concerning  all  matters  of  all  possible  denominations:"  1 
Bl.  Com.  160. 

Upon  the  fullest  consideration  I  am  of  opinion  that  the  act  of 
the  fifth  of  April  reaches  this  case,  and  that  it  is  free  from  any 
eonstitntional  objections. 

Thohpsoh,  J.  Whether  the  act  of  the  fifth  of  April,  1810, 
Bess.  93,  c.  187,  shall  a£fect  the  plaintiffs  remedy  against  the 
aheiiff,  when  not  only  the  cause  of  action  existed,  but  the  suit 
had  been  actually  instituted  before  the  passing  of  the  act,  is  the 
question  which  we  are  called  upon  to  decide.  This  act  declares 
that  nothing  contained  in  the  act  relative  to  gaols,  passed  the 
thirtieth  of  March,  1801,  or  in  the  act  rendering  bonds  taken  for 
the  gaol-liberties  assignable,  passed  the  twenty-eighth  of  March, 
1809,  shall  be  so  construed  as  to  prevent  any  sheriff,  coroner, 
or  other  officer,  in  cases  of  escapes,  from  availing  himself,  as  at 
common  law,  of  a  defense  arising  from  recaption  on  fresh  pur- 
suit, and  a  return  of  the  prisoner  within  the  custody  of  such 
officer  before  the  action  shall  be  commenced  for  the  escape. 

According  to  the  unanimous  opinion  of  this  court  in  the  case 
of  ItUman  v.  Lansing,  4  Johns.  45,  the  true  construction  of  the 
act  of  1801,  above  referred  to,  went  to  take  from  the  sheriff  a 
right  which  he  had  at  common  law  to  avail  himself  of  a  volun- 
taiy  return  of  the  prisoner  before  suit  brought,  as  a  defense  in 
an  action  against  him  for  the  escape.  Under  this  construction 
of  that  statute  the  present  suit  was  brought,  and  according  to 
the  facts  found  in  the  case  the  plaintiff's  right  to  recover  against 
the  sheriff  was  complete,  and  his  suit  pending,  at  the  time  the 
statute  which  is  now  said  to  divest  him  of  that  right  passed. 
It  is  repugnant  to  the  first  principles  of  justice,  and  the  equal 
and  permanent  security  of  rights,  to  take  by  law  the  property 
of  one  individual,  without  his  consent,  and  give  it  to  another. 
The  principle  contended  for  on  the  part  of  the  defendant  inev- 
itably leads  to  and  sanctions  such  a  doctrine.  For  if  the  plaint- 
iff can  be  deprived  of  his  remedy  already  vested,  vrith  equal 
propriety  might  he  be  compelled  to  refund  the  money,  had  he 
actoally  received  it.  But  we  are  not  called  upon  to  give  effect 
and  operation  to  a  statute  admitting,  in  my  judgment,  of  a 
retrospective  construction.  That  the  plaintiff  had  a  vested  right 
and  remedy  against  the  sheriff  on  the  fifth  of  April,  1810,  can 
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not  be  doabied.  It  is  a  settled  and  established  principle  in 
England  that  the  power  of  construing  statutes  belongs  to  the 
courts  of  justice:  6  Bac.  Abr.  178;  Hob.  846.  This  principle 
receives  additional  strength  with  us,  when  the  boundaries 
between  the  legislative  and  judicial  departments  of  the  govern- 
znent  are  so  well  defined  and  cautiously  guarded.  If  then  the 
construction  of  the  act  of  1801  belonged  to  the  courts  of  jus- 
tice, the  interpretation  given  to  it  bj  this  court  became  the 
fixed  and  settled  rule  of  law,  until  altered  bj  a  superior  tribunal 
or  by  the  legislature.  It  is  not  now,  nor  has  it  at  any  time  been 
pretended  but  that  the  construction  given  to  that  statute  was 
the  true  and  only  one  of  which  it  was  susceptible.  It  follows 
therefore,  as  a  necessary  consequence,  that  the  plaintiff^  at  the 
commencement  of  his  suit,  had  a  vested  right  of  reooveiy  against 
the  sheriff. 

The  next  inquiiy  is,  whether  the  legislature,  by  the  act  of  the 
fifth  of  April,  have  taken  away  this  right.  It  is  unneceesaiy 
here  to  examine  whether  a  law  admitting  of  such  a  constniction 
wotdd  be  binding  upon  this  court,  because  I  am  well  satisfied 
that  according  to  the  settled  rules  of  interpretation,  the  one 
now  before  us  will  not  admit  of  such  a  construction.  If  it  was 
proper  and  necessary  to  inquire  into  the  intention  of  the  legis- 
lature, aliunde,  by  reference  to  other  statutes  on  the  same  sub- 
ject, the  act  of  the  twenty-eighth  of  March,  1809,  affords  a  veiy 
strong  inference  that  the  act  of  the  fifth  of  April  was  not  in- 
tended to  have  a  retrospective  operation.  That  act  was  passed 
only  one  month  after  the  decision  in  the  case  of  IKUman  v. 
Lansing,  and  was  in  affirmance  of  the  construction  given  by  this 
court  to  the  act  of  1801;  because  it  was  made  for  the  express 
purpose  of  meeting  and  removing  some  of  the  difficulties  sug- 
gested by  the  court  in  that  case;  such  as  making  the  bonds, 
taken  by  the  sheriff  for  the  liberties,  assignable,  and  authoriz- 
ing the  court,  in  case  the  plaintiff  refused  to  take  such  assign- 
ment, to  stay  the  proceedings  against,  the  sheriff  until  he  shall 
have  a  reasonable  time  to  prosecute  such  bond,  and  expressly 
declares  that  this  provision  shall  extend  as  well  to  suits  now 
pending  as  to  those  hereafter  to  be  commenced.  The  sense  of 
the  legislature  is  here  clearly  shown,  that  without  this  express 
provision  the  statute  would  not  extend  to  suits  then  pending.  It 
is  reasonable,  therefore,  to  conclude,  that  when  the  same  subject 
was  again  under  consideration,  the  next  year,  if  it  had  been  in- 
tended that  the  act  then  passed  should  affect  suits  alreadypend- 
ing,  it  would,  as  in  the  other  law,  have  been  expressly  so  declared. 
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The  general  rule  is  that  no  statnte  is  to  have  a  retrospect  be- 
yond the  time  of  its  commencement;   for  the  role  and  law  of 
parliament  is  that  nova  c<m8iilutiofuturi8f(}rmam  debet  imponere, 
non  praderUis:  6  Bac.  Abr.  870;  2  Inst.  292.    Blackstone,  in 
his  Commentaries,  treats  it  as  a  first  principle,  that  all  laws 
aie  to  commence  in  futuro,  and  operate  prospectiyely:  1  Comm. 
44.    After  referring  to  the  unjust  and  iniquitous  practice  of 
the  Boman  Emperor  Caligula,  as  to  the  manner  of  writing  and 
publishing  his  laws,  he  obserres  that  there  is  still  a  more  un- 
reasonable method  than  this,  which  is  called  making  laws  ex 
posifack>.    Although,  technicallj  speaking,  the  term  ex  post 
facto  may  be  applicable  only  to  laws  punishing  criminal  of- 
fenses, the  principle  is  equally  applicable  to  ciyil  cases.    An 
act  of  the  legislature  ought  never  to  be  so  construed  as  to  do 
injustice.    Lord  Coke  lays  down  the  rule  to  be,  Co.  Lit.  860  a, 
that  acts  of  parliament  are  to  be  so  construed  as  that  no  man 
vho  is  innocent,  or  free  from  injury  or  wrong,  shall,  by  a  literal 
interpretation,  be  punished  or  endamaged.    Giving  to  the  act 
now  under  Gonsidexation  a  retrospectiye  operation  wotild  numi- 
festly  be  productive  of  these  consequences;  for  it  not  only  takes 
away  a  vested  right,  but  punishes  and  endamages  the  plaintiff, 
in  the  payment  of  costs.    If  his  action  is  defeated,  and  his 
light  of  recovery  taken  away  by  this  statute,  he  not  only  loses 
his  own  costs,  but  will  be  obliged  to  pay  costs  to  the  defendant. 
It  never  can  be  presumed  from  the  general  words  of  this  stat- 
ute that  the  legislature  intended  that  it  should  work  such  in- 
justice.   Nothing  short  of  the  most  direct  and  unequivocal  ez- 
pressionB  would  justify  such  a  conclusion.    The  best  settled 
rule  of  construction  given  by  the  English  courts  to  the  statute 
of  frauds,  29  Car.  ii,  c.  8,  goes  strongly  in  corroboration  of  the 
interpretation  I  have  given  to  the  act  before  us.    The  language 
of  that  statute  is  *'  that  from  and  after  the  twenty-fourth  of 
June,  1677,  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  an  agreement  in  consideration,"  etc.    Yet  it  has 
been  uniformly  held  that  it  would  not  retrospect,  so  as  to  take 
away  a  right  of  action  to  which  a  party  was  before  that  time 
entitled,  but  applied  only  to  promises  made  after  the  twenty* 
fourth  of  June,  1677:  4  Burr.  2560;  2  Show.  17;  2  Mod.  810; 
1  Vent.  830. 

The  act  of  the  fifth  of  April,  1810,  can  be  viewed  in  no  other 
light  than  as  introducing  a  new  rule  of  law.  It  does  not  pur- 
port to  be  an  explanatory  statute,  or  profess  to  give  a  different 
oonstmction  to  the  act  of  1801  than  had  been  given  to  it  by  thia 
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court.  But  the  legiBlatare,  proceeding  on  the  groniid  that  a 
competent  tribunal  had  declared,  that  under  that  act  sherifb 
could  not  avail  themselves  of  a  voluntary  return  of  a  prisoner, 
before  suit  brought,  in  discharge  of  their  liability  for  an  escape, 
as  they  might  have  done  at  common  law,  though  proper  to  re- 
store to  sheriffs  this  commonlaw  right,  which  had  been  taken 
away  by  the  statute  of  1801,  and  so  far  to  repeal  that  statute. 
It  is  an  undeniable  rule  of  construction,  that  a  subsequent 
statute,  making  a  different  provision  on  the  same  subject,  is  not 
an  explanatory  act,  but  an  implied  repeal  of  the  former,  which 
is  precisely  the  case  here.  I  do  not,  therefore,  perceive  any 
possible  escape  from  the  conclusion,  that  the  act  under  con- 
sideration establishes  a  new  rule  of  law,  and  as  such  ought  not 
to  have  a  retrospective  operation,  unless  so  declared,  in  the 
most  unequivocal  manner,  which  it  certainly  is  not.  But  if  we 
consider  this  in  the  nature  of  an  explanatory  act,  it  wiU  operate 
equally  against  the  defendant's  construction;  for  such  statutes 
are  to  be  construed  only  according  to  the  words,  and  not  with 
any  equity  or  intendment,  as  was  resolved  in  BuUer  and  Baker^s 
case^  3  Coke,  85  a,  for  if  any  exposition  should  be  made  against 
the  diredi  letter  of  the  exposition  made  by  parliament,  there 
would  be  no  end  to  expositions.  So  in  the  case  of  Dalbury 
Parish  v.  Foster,  Carthew,  896,  the  doctrine  laid  down  is,  that 
when  one  statute  is  made  explanatory  of  another,  the  court  can- 
not  vary  the  explanation  further  than  is  expressed  in  the  statute. 
Where  the  statute  of  explanation  is  doubtful,  it  may  have 
such  exposition  as  shall  be  taken  to  stand  with  the  scope  and 
intention  of  the  statute,  and  which  shall  be  reasonable,  as  waa 
held  by  the  court,  in  Oodfrey  v.  Wade,  Jones,  85;  19  Yin.  517, 
note.  An  act  which  is  to  take  away  or  clog  a  remedy  which  a 
party  has  by  the  common  law,  shall  not  be  taken  by  equity:  19 
Yin.  514;  and  there  is  no  reason  why  the  same  rule  should  not 
apply,  where  a  remedy  given  by  the  statute  is  to  be  taken  away. 
Construing  this  act  grammatically,  according  to  the  words,  the 
provision  is  prospective,  ''  that  nothing  in  the  former  act  shall 
be  construed  to  prevent,"  etc.  If  the  construction  be  doubtful, 
and  the  rule  in  Chdfrey  v.  Wade  be  applied,  can  it  for  a  moment 
be  questioned,  that  it  is  more  just  and  reasonable  to  conlSne  it 
to  cases  arising,  or  at  all  events  to  suits  brought  after  the  pass* 
ing  of  the  act,  so  as  not  to  punish  plainti£b  with  costs,  when 
thev  had  a  good  and  valid  cause  of  action  at  the  commencement 
of  me  suit.  In  the  case  of  Ogden  v.  Blacldedge,  2  Cranch,  272, 
in  the  supreme  court  of  the  United  States,  the  effect  and  opera* 
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tion  of  an  explanatory  Btatnie  was  under  consideration.  In  that 
case,  as  in  this,  the  statute  was  passed  after  the  commencement 
of  the  suit.  And  it  was  urged  by  counsel » that  if  the  suit  had 
been  brought  after  the  passing  of  the  explanatory  act,  it  would 
not  alter  the  past  law,  and  make  that  to  have  been  law  which 
was  not  law  at  the  time.  To  declare  what  the  law  is,  or  has 
been,  is  a  judicial  power;  to  declare  what  the  law  shall  be,  is 
legislative.  One  of  the  fundamental  principles  of  all  our 
goTemments  is,  that  the  legislatiye  power  shall  be  separate  from 
the  judicial.  But  that,  at  all  events,  the  statute  could  not  effect 
that  suit,  which  was  brought  before  the  law  was  passed.  The 
eouri  stopped  the  counsel,  considering  the  question  as  too  plain 
to  be  argued.  This  case  is  precisely  in  point,  and  although  not 
binding  on  this  court,  is  entitled  to  high  respect  and  attention^ 
The  language  of  Raymond,  J.,  in  the  case  of  WHJcinwm  v« 
Myer,  2  Ld.  Baym.  1352,  seems  to  imply  that  laws  denominated 
ex  post  facto  are  not  confined  to  criminal  cases.  Speaking  of 
the  statute  of  Gteo.  I.,  relative  to  registering  contracts  for  South 
Sea  stock,  he  says,  this  act  being  ex  poet  facto,  the  oonstructioa 
o  the  words  ought  not  to  be  strained  in  order  to  defeat  a  con- 
tract, to  the  benefit  whereof  the  party  was  well  entitled  at  the 
time  the  contract  was  made.  Admitting  this  not  to  have  been 
technicaUy  an  ex  post  facto  law,  as  I  have  no  doubt  it  was  not» 
yet  it  shows  the  light  in  which,  according  to  the  opinion  of  the 
judge,  all  retrospective  laws  are  to  be  viewed,  and  the  rules  of 
oonstraotiaa  applicable  to  them.  The  exposition  of  the  pro- 
hibition in  the  constitution  of  the  United  States  against  pass- 
ing ex  pod  facto  laws,  came  before  the  supreme  court  of  the 
United  States,  in  the  case  of  Calder  v.  Ball,  8  Dallas,  886, 
where  it  was  held  that  the  prohibition  applied  only  to  criminal 
and  not  to  civil  cases.  The  law  there  under  consideration  waa 
viewed  rather  as  a  judicial  than  a  legislative  act;  it  being  a 
mode  of  obtaining  a  new  trial,  authorized  by  the  course  of  judi- 
eial  proceedings  in  the  state  of  Connecticut.  And,  at  all  events-^ 
if  it  was  to  be  considered  a  legislative  act,  it  not  being  an  ex  post 
facto  law  within  the  meaning  of  the  constitution,  it  did  not  be- 
long to  that  court  to  declare  it  void.  Although  the  point  in 
judgment  in  that  case  is  not  directly  applicable  to  the  one 
before  ns,  yet  the  doctrine  of  the  judges  against  retrospective 
laws  in  general  is  founded  in  so  much  good  sense  and  sound 
policy  that  it  is  not  only  deserving  of  notice,  but  worthy  of 
adoption.  Chase,  J.,  said,  every  ex  post  facto  law  must  nec- 
easfurily  be  retrospective,  but  eveiy  retrospective  law  is  not  an 
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exposlfadx);  the  former  only  are  prohibited  by  the  constitation. 
Every  law  that  takes  away  or  impairs  rights,  vested  agreeably  to 
existing  laws,  is  retrospective  and  is  generally  unjust,  and  it  is 
a  good  general  rule,  that  a  law  should  have  no  retrospect.  And 
he  urges,  as  a  reason  why  the  constitution  did  not  prohibit  all 
retrospective  laws,  that  it  is  not  to  be  presumed  that  the  federal 
or  state  legislatures  will  pass  laws  to  deprive  citizens  of  rights 
Tested  in  them  by  existing  laws,  unless  for  the  benefit  of  the 
^hole  community,  and  on  making  full  satisfaction.  Paterson, 
9*.,  observed,  that  the  words  ex  post  facto,  when  applied  to  a 
law,  have  a  technical  meaning,  and  refer  to  crimes,  pains  and 
penalties.  But,  says  he,  I  had  an  ardent  desire  to  have  ex- 
tended the  provisions  of  the  constitution  to  retrospective  laws 
in  general,  for  there  is  neither  policy  nor  safety  in  such  laws, 
and  therefore  I  have  always  had  a  strong  aversion  against  them. 
It  may  in  general  be  truly  observed  of  retrospective  laws  of 
every  description  that  they  neither  accord  with  sound  legisla- 
tion, nor  the  fundamental  principles  of  the  social  compact.  If 
6uch  be  the  light  in  which  retrospective  laws  ought  to  be  re- 
ceived, how  unjust  the  imputation  against  the  legislature  that 
they  intend  a  law  to  be  of  that  description,  unless  the  most 
clear  and  unequivocal  expressions  are  adopted.  I  am  satisfied 
the  law  before  us  does  not  necessarily  or  even  reasonably  admit 
of  such  an  interpretation,  and  of  course  cannot  affect  the  pres- 
ent action. 

There  is  no  weight  in  the  objection  that  the  plaintiff's  opposi- 
iion  to  the  prisoner's  discharge  from  imprisonment  was  a  waiver  of 
his  claim  on  the  sheriff  for  the  escape.  He  knew  nothing  of  the 
escape  when  he  opposed  the  discharge,  and  this  was  essential 
in  order  to  charge  him  with  having  made  an  election  of  rem- 
edies, according  to  the  decision  of  the  court  in  the  case  of  Baw- 
^on  V.  Turner,  4  Johns.  474.  A  party  can  never  be  said  to  have 
made  an  election  between  two  remedies  when  he  was  totally  ig- 
norant of  one  of  them.  I  am,  accordingly,  against  the  motion 
for  a  new  trial. 

Kent,  C.  J.  The  motion  on  the  part  of  the  defendant  for  a 
new  trial  was  made  upon  two  grounds:  1.  That  the  plaintiff 
affirmed  his  debt,  in  custody,  subsequent  to  the  escape;  2.  That 
the  statute  of  the  fifth  of  April  last  allows  the  defendant  to  avail 
Limself  of  the  return  of  the  prisoner  before  suit  brought. 

1.  The  mere  fact  of  opposing  the  debtor's  discharge  without 
having,  at  the  time,  any  knowledge  of  the  previous  escape,  can 
not  conclude  the  plaintiff.    He  undoubtedly  might,  with  knowl- 
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edge  of  the  escape,  have  waived  his  remedy  against  the  defend- 
anty  and  hare  elected  to  affirm  his  debtor  in  custody  under  the 
succeeding  sheriff ;  but,  without  such  knowledge,  the  law  will 
not  infer  any  determination  of  the  party  prejudicial  to  his  rights. 
It  would  be  equally  unjust  and  absurd  to  conclude  that  the 
plaintiff  had  waived  his  remedy  for  the  escape  when  he  was  ig- 
norant of  the  fact.  ''Election,"  says  Dyer,  Dyer,  281  a,  ''is 
the  internal,  free  and  spontaneous  separation  of  one  thing  from 
another  without  compulsion,  consisting  in  the  mind  and  will." 

2.  The  next  question  is,  whether  the  act  of  the  fifth  of  April 
last  created  any  new  plea  in  bar  of  the  action.  The  words  of 
the  act  are,  "that  nothing  contained  in  the  act  entitled  an 
act  relative  to  gaols,  passed  March  30,  1801,  or  in  the  act 
entitled  an  act  rendering  bonds  taken  for  the  gaol-liberties 
assignable,  a;^  for  other  purposes,  passed  March  28,  1809, 
shall  be  so  construed  as  to  prevent  any  sheriff,  coroner,  or  other 
officer,  is  cases  of  escapes,  from  availing  himself,  as  at  common 
law,  of  a  defense  arising  from  a  recaption  on  fresh  pursuit,  and 
a  returning  of  the  prisoner  within  the  custody  of  such  officer, 
before  an  action  shall  be  commenced  for  the  escape."  As  this 
act  was  passed,  not  only  after  the  escape  in  question,  but  after 
suit  brought,  it  cannot  apply  to  and  govern  this  case,  but  in  one 
of  two  ways.  It  must  be  considered  either  as  creating  a  new 
rule  for  the  goyemment  of  the  past  case,  or  as  declaring  the  in* 
terpretation  of  the  former  statutes  for  the  direction  of  the  courts. 
I  think  it  can  be  shown,  that  upon  principles  of  law  and  the 
constitution,  the  act  cannot  be  adjudged  to  operate  in  either  of 
those  points  of  view,  and  I  should  be  unwilling  to  consider  any 
act  as  so  intended,  unless  that  intention  was  made  manifest  by 
express  words,  because  it  would  be  a  violation  of  fundamental 
principles,  which  is  never  to  be  presumed. 

This  act,  according  to  a  very  natural  and  reasonable  con« 
etruction,  is  prospective,  and  applies  only  to  escapes  happening 
after  the  passing  of  it.  If  it  meant  that  the  provision  in  the 
act  giving  the  plea  should  apply  to  past  escapes,  why  did  it 
limit  suits  for  such  escapes  to  six  months,  and  for  future 
escapes  to  one  year?  The  very  great  reduction  of  the  time  of 
limitation  in  the  first  case  must  have  been  made  on  the  ground 
of  the  supposed  hardship  of  the  then  existing  law.  There 
would  haye  been  no  reason  for  varying  in  the  period  of  limita- 
tion, if  the  same  beneficial  plea  was  intended  to  apply  to  both 
cases.  The  language  of  the  section  in  question  is  strictly  and 
grammatically  applicable  only  to  actions  to  be  commencedt 
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''before  an  action  shall  be  commenced  for  the  escape/'  I  am 
persuaded  that  the  act  was  understood  in  the  council  of  roTis* 
ion  to  read  prospectively,  or  it  would  not  have  passed  without 
further  consideration.  This  construction  is  agreeable  to  those 
settled  rules  which  the  wisdom  of  the  common  law  has  estab- 
lished for  the  interpretation  of  statutes,  as  it  is  not  inconveni* 
ent,  nor  against  reason,  and  injures  no  person.  A  statute  is 
never  to  be  construed  against  the  plain  and  obvious  dictates  of 
reason.  The  common  law,  says  Lord  Coke,  8  Co.  118  a,  ad- 
judgeth  a  statute  so  far  void;  and  upon  this  principle  the 
supreme  court  of  South  Carolina  proceeded  when  it  held,  1 
Bay,  93,  that  the  courts  were  bound  to  give  such  a  construc- 
tion to  a  statute  as  was  consistent  with  justice,  though  con- 
trary to  the  letter  of  it.  The  very  essence  of  a  new  law  is  a 
rule  for  future  cases.  The  construction  here  contended  for  on 
the  part  of  the  defendant  would  make  the  statute  operate 
unjustly.  It  would  make  it  defeat  a  suit  already  commenced 
upon  a  right  already  vested.  This  would  be  punishing  an  in- 
nocent party  with  costs,  as  well  as  divesting  him  of  a  right 
previously  acquired  under  the  existing  law.  Nothing  could  be 
more  alarming  than  such  a  subversion  of  principle.  A  statute 
ought  never  to  receive  such  a  construction  if  it  be  susceptible 
of  any  other,  and  the  statute  before  us  can  have  a  reasonable 
object  and  full  operation  without  it.  In  the  case  of  BeadleaUm 
V.  Spraffue,  6  Johns.  101,  this  court  unhesitatingly  acknowl- 
edged the  principle  that  a  statute  is  not  to  be  construed  so  as 
to  work  a  destruction  of  a  right  previously  attached.  We  are 
to  presume,  out  of  respect  to  the  law-giver,  that  the  statute 
was  not  meant  to  operate  retrospectively;  and  if  we  call  to  our 
attention  the  general  sense  of  mankind  on  the  subject  of  re- 
trospective laws,  it  will  afford  us  the  best  reason  to  conclude 
that  the  legislature  did  not  intend  in  this  case  to  set  so  pend- 
cious  a  precedent.  How  can  we  possibly  suppose  that  in  so 
unimportant  a  case,  when  there  were  no  strong  passions  to 
agitate  and  no  great  interest  to  impel,  that  the  legislature  coolly 
meant  the  prostration  of  a  principle  which  has  been  venerable 
for  the  antiquity  and  the  universality  of  its  sanction,  and  is  ac- 
knowledged as  an  element  of  jurisprudence  f  A  review  of  the 
cases  of  this  subject  may  be  interesting  and  instructive. 

It  is  a  principle  in  the  English  common  law,  as  ancient  as 
the  law  itself,  that  a  statute,  even  of  its  omnipotent  parliament, 
is  not  to  have  a  retrospective  effect:  Nova  conalituUo  fiUurii, 
Bxacton  and  Coke;  and  in  OUmore  v.  Bhuier,  2  Mod.  228,  810; 
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2  Inst.  292.    This  was  the  doctrine  as  laid  down  by  /ormam 
^fbetimpoTieris,  ncn  praeieriiis :  Bracton,  lib.  4,  fol.  2;  Lev.  227; 
2  Jones,  108.    It  received  a  solemn  recognition  in  the  court  of 
E.  B.    In  that  case  a  snit  was  brought  after  the  twenty-fourth 
of  June,  1677,  upon  a  parol  promise  made  before  that  date, 
bot  to  be  performed  after  that  date,  and  the  question  was, 
whether  it  was  void  by  the  statute  of  frauds  and  perjuries, 
which  enacted  that  ''from  and  after  the  twenty-fourth  of  June, 
1677,  no  action  should  be  brought  to  charge  any  person  upon 
any  agreement  made  in  consideration  of  marriage,  etc.,  unless 
each  agreement  be  in  writing,"  etc.    It  was  admitted  that  the 
promise  declared  on  was  of  the  same  kind  with  those  mentioned 
in  the  statute;  but  the  court  agreed  unanimously  that  the  stat- 
ute was  to  be  read  by  a  transposition  of  the  words,  for  that  it 
was  not  to  be  presumed  that  the  act  had  a  retrospect  to  take 
away  an  action  to  which  the  plaintiff  was  then  entitled,  and 
that  the  other  construction  would  make  the  act  repugnant  to 
common  justice.     When  we  consider  that  this  decision  was 
pronounced  as  early  as  the  reign  of  Charles  II.,  we  are  forcibly 
impressed  with  the  spirit  of  equity,  and  the  independence  of 
the  English  courts.    So,  again,  in  the  modem  case  of  Couch  v. 
Jefferies^  4  Burr.  2460,  which  was  a  qui  iam  suit  for  a  penalty, 
the  question  was  whether  a  statute  passed  after  the  commence- 
ment of  the  suit,  allowing  delinquents  by  such  a  day  to  pay  a 
stamp  duty,  and  rid  themselves  of  the  penalty,  should  affect 
the  caae  of  a  suit  already  commenced,  and  the  court  of  E.  B. 
unanimously  determined  that  it  could  not.     ''It  can  never  be 
the  true  construction  of  this  act,"  said  Lord  Mansfield,  "  to 
take  away  this  vested  right,  and  punish  the  innocent  pursuer 
of  it  with  costs." 

The  maxim  in  Bracton  was  probably  taken  from  the  civil  law, 
for  we  find  in  that  system  the  same  principle  that  the  law-giver 
cannot  alter  his  mind  to  the  prejudice  of  a  vested  right.  Nemo 
polesi  mulare  conailium  suum  in  aUeritLS  injuriam :  Dig.  17,  60, 
75.  This  maxim  of  Papinian  is  general  in  its  terms;  but  Dr. 
Taylor,  Elements  of  the  Civil  Law,  168,  applies  it  directly  as  a 
restriction  upon  the  law-giver;  and  a  declaration  in  the  code 
leaves  no  doubt  as  to  the  sense  of  the  civil  law.  Leges  et  consti' 
tuivones  futwris  cerium  est  dare  f ormam  negotiis^  non  ad  facta 
praeterita  revocari,  nisi  nominatim,  et  de  praeteriio  tempore,  et  ad" 
hur  pendeniibua  negoiiis  cautum  sit :  Cod.  1,  7, 14.  This  passage 
according  to  the  best  interpretation  of  the  civilians,  relates  not 
merely  to  future  suits,  but  to  future,  as  contradistinguished 
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from  pasfc  contracts  and  rested  rights.  (Pereeii  Pro/dec,  h.  L) 
It  is»  indeed,  admitted  that  the  prince  may  enact  a  retrospective 
law,  provided  it  be  done  expressly;  for  the  will  of  the  prince, 
under  the  despotism  of  the  Boman  emperors,  was  paramount 
to  every  obligation.  Great  latitude  was  anciently  allowed  to 
legislative  expositions  of  statutes,  for  the  separation  of  the 
judicial  from  the  legislative  power  was  not  then  distinctly 
known  or  prescribed.  The  prince  was  in  the  habit  of  inter- 
preting his  own  laws  for  particular  occasions.  This  was  called 
the  interlocutio  principia ;  and  this,  according  to  Huberts  defini- 
tion, was  quando  principes  inter  partes  loguuntur^  etjus  dicuni: 
Fraelec.  Juris  Bom.  vol.  2,  p.  545.  No  correct  civilian,  and 
especially  no  proud  admirer  of  the  ancient  republic  (if  any  such 
then  existed),  could  have  reflected  on  this  interference  with 
private  rights  and  pending  suits,  without  disgust  and  indigna- 
tion; and  we  are  rather  surprised  to  find  that  under  the  violent 
and  irregular  genius  of  the  Boman  government,  the  principle 
before  us  should  have  been  acknowledged  and  obqrod  to  the 
extent  in  which  we  find  it.  The  fact  shows  that  it  must  be 
founded  in  the  clearest  justice. 

Our  case  is  happily  very  different  from  that  of  the  subjects  of 
Justinian.  With  us  the  power  of  the  law-giver  is  limited  and 
defined;  the  judicial  is  regarded  as  a  distinct,  independent 
power;  private  rights  have  been  better  understood  and  more 
exalted  in  public  estimation,  as  well  as  secured  by  provisions 
dictated  by  a  spirit  of  freedom,  and  unknown  to  the  civil  law. 
Our  constitutions  do  not  admit  the  power  assumed  by  the 
Boman  prince,  and  the  principle  we  are  considering  is  now  to 
be  regarded  as  sacred.  It  is  not  pretended  that  we  have  any 
express  constitutional  provision  on  the  subject,  nor  have  we 
any  for  numerous  other  rights  dear  alike  to  freedom  and  to  jus- 
tice. An  ex  post  facto  law,  in  the  technical  sense  of  the  term,  is 
usually  understood  to  apply  in  criminal  cases,  and  this  is  its 
meaning  when  used  in  the  constitution  of  the  United  States^ 
yet  laws  impairing  previously  acquired  civil  rights  are  equally 
within  the  reason  of  that  prohibition,  and  equally  to  be  con- 
demned. We  have  seen  that  the  cases  in  the  English  and  in 
the  civil  law  apply  to  such  rights,  and  we  shall  find  upon  fur- 
ther examination,  that  there  is  no  distinction  in  principle  nor 
any  recognized  in  practice,  between  a  law  punishing  a  person 
criminally  for  a  past  innocent  act,  or  punishing  him  civilly  by 
divesting  him  of  a  lawfully  acquired  right.  The  distinction 
consists  only  in  the  degree  of  the  oppression,  and  history 
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teaches  us  that  the  goveriunent  Tvhich  can  deliberately  yiolate 
the  one  right,  soon  ceases  to  regard  the  other. 

There  has  not  been,  perhaps,  a  distinguished  jurist  or  elemen* 
taiy  writer  within  the  last  two  centuries,  who  has  had  occasion 
to  take  notice  of  retrospectiye  laws,  either  ciyil  or  criminal,  but 
has  mentioned  them  with  caution,  distrust  or  disapprobation. 
Numerous  authorities  might  be  cited,  but  I  will  select  only  two, 
and  those  no  ordinary  names.  Lord  Bacon  gives  more  tolera* 
tion  to  retrospective,  and  particularly  to  declaratory  laws,  than 
can  now  be  admitted,  under  our  more  precise  and  accurate  dis- 
tribution and  limitation  of  the  powers  of  government,  yet  he 
was  at  the  same  time,  duly  sensible  of  their  danger  and  injus- 
tice. He  confines  them  to  special  cases,  limits  them  with  solici- 
tude, and  Bpeaks  of  them  in  general  with  reproach.  Leges  quae 
retrospidunt  raro,  et  magna  cum  cautione  sunt  adhibendea;  negue 
eiiim  placet  Janus  in  Legibus.  Cavei^idum  tamen  est,  ne  conveUan- 
tur  res  jadicaiae.  Leges  declaratorias  ne  ordinaio,  nisi  in  casin 
&u«,  ubi  leges  cum  justUia  retrospicere  possint:  De  Aug.  Scient. 
lib.  8,  c.  3;  Aphor.  47,  51.  Pufifendorff  lays  down  without 
any  qualification,  a  general  and  pointed  condemnation  of  all 
such  laws.  He  says,  **  a  law  can  be  repealed  by  the  law-giver, 
but  the  rights  which  have  been  acquired  under  it  while  it  was 
in  force,  do  not  thereby  cease.  It  would  be  an  act  of  absolute 
injustice  to  abolish  with  a  law,  all  the  effects  which  it  had  pro- 
duced. Suppose,  for  example,  that  there  exists  a  law  that  the 
father  of  a  family  may  dispose  of  his  property  by  will,  the  legis- 
lature may,  without  doubt,  restrain  this  unlimited  right  of  dis- 
posing by  will,  but  it  woxdd  be  unjust  to  take  away  the  property 
acquired  by  will  during  the  existence  of  the  former  law:"  Droit 
de  la  Nat.  L.  1,  c.  6,  s.  6. 

The  constitution  of  New  Hampshire,  established  in  1792,  has 
an  article,  in  its  bill  of  rights,  that  '*  retrospective  laws  are  highly 
injurious,  oppressive  and  unjust;  and  that  no  such  laws  should 
be  made,  either  for  the  decision  of  civil  causes,  or  the  punish- 
ment of  offenses."  It  was  also  an  article  in  the  constitution, 
established  for  the  French  republic,  in  the  year  1795,  that  no 
law,  criminal  or  civil,  could  have  a  retroactive  effect — '^Aucune 
foi,  ni  criminelte,  ni  civUle,  ne  peut  avoir  deffet  retroactif,** 
Even  French  despotism,  atrocious  as  it  is  in  practice,  yields  in 
its  law  to  the  authority  of  such  a  principle;  for  the  same  limi- 
tation is  laid  down  as  a  fundamental  truth  in  the  code  now  in 
force  under  the  sanction  of  the  French  empire :  Oode  civil  dea 
Francais,  No.  2.    And  as  often  as  the  question  has  been  brought 
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before  the  courts  of  justiee  in  this  coontiy,  thej  have  nnifonnly 
eaid,  that  the  objection  to  retrospectiTe  laws  applies  as  well  to 
those  which  affect  civil  rights,  as  to  those  which  relate  to 
crimes. 

In  the  case  of  Osborne  v.  Huger,  1  Bay,  179,  which  came  be* 
fore  the  supreme  court  of  South  Carolina  in  1791,  the  question 
arose  upon  a  statute  relative  to  the  duty  of  sheriffs  as  to  civil 
process;  the  court  rejected  the  construction  of  a  retrospectiTe 
operation  of  the  statute,  according  to  its  literal  meaning;  and 
Judge  Burke,  in  particular,  said  that  he  should  not  be  for  con- 
structing a  law  so  as  to  divest  a  right;  and  that  a  retrospeddve 
law,  in  that  sense,  would  be  against  the  constitution  of  the 
state.  The  judges  of  the  supreme  court  of  the  United  States, 
in  the  case  of  Colder  v.  BuU^  8  Dallas,  886,  speak  in  strong 
terms  of  disapprobation  of  all  such  laws,  and  in  Ogden  v.  Black' 
Udge,  2  Granch,  272,  they  .considered  the  point  too  plain  for 
argument,  that  a  statute  could  not  retrospect,  so  as  to  take 
away  a  vested  civil  right. 

This  train  of  authority,  declaratory  of  the  common  sense  and 
season  of  the  most  civilized  states,  ancient  and  modem,  on  the 
point  before  us,  is  sufficient,  as  I  apprehend,  to  put  it  at  rest; 
and  to  cause  not  only  the  judicial,  but  even  the  legislative  au- 
thority to  bow  with  reverence  to  such  a  sanction. 

It  is  equally  inadmissible  to  consider  the  act  as  declaring  how 
the  former  statutes  were  to  be  construed  as  to  cases  already 
existing.  If  this  interpretation  was  to  be  considered  as  giving 
the  former  acts  a  new  meaning,  it  then  becomes  a  new  rule,  and 
is  to  have  the  same  effect  as  any  other  newly  created  statute. 
But  if  it  be  considered  as  an  exposition  of  the  former  acts  for 
the  information  and  government  of  the  courts  in  the  decision 
of  causes  before  them,  it  would  then  be  taking  cognizance  of  a 
judicial  question.  This  could  not  possibly  have  been  the  mean- 
ing of  the  act,  for  the  power  that  makes  is  not  the  power  to 
construe  a  law.  It  is  a  well-settled  axiom  that  the  union  of 
these  two  powers  is  tyranny.  Theorists  and  practical  states- 
men concur  in  this  opinion.  Our  government,  like  all  the  other 
free  governments  upon  this  continent,  and  like  the  only  free 
government  at  present  remaining  in  Europe,  consists  of  depart- 
ments and  contains  a  marked  separation  of  the  legislative  and 
judiciiil  powers.  The  constitutions  of  several  of  the  United 
States,  and  among  others  those  of  Massachusetts  and  Virginia, 
have  an  express  provision  that  the  legislative  and  judicial  pow- 
ers shall  be  preserved  separate  and  distinct,  so  that  one  depart- 
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Qeni  Bha]l  not  exercise  the  functions  belonging  to  the  other. 
Hosfc  of  the  models  of  a  free  and  limited  constitution  which 
were  produced  in  Europe^  under  the  impulse  of  the  late  revo- 
lution, and  which  had  any  pretensions  to  skill  or  wisdom,  and 
particularly  the  new  constitutions  of  Poland  and  France  in 
1791,  and  of  France  in  1795,  contained  the  same  provision,  in 
hmguage  more  or  less  explicit.  And  if  it  be  not  found  in  our 
own  oonstitntion  in  terms,  it  exists  there  in  substance,  in  the 
organization  and  distribution  of  the  powers  of  the  departments, 
and  in  the  declaration  that  the  *'  supreme  legislative  power  " 
shall  be  vested  in  the  senate  and  assembly.  No  maxim  has 
been  more  universally  received  and  cherished  as  a  vital  princi- 
ple of  freedom.  And  without  haying  recourse  to  the  authority 
of  elementary  writers,  or  to  the  popular  conventions  of  Europe, 
we  have  a  most  commanding  authority  in  the  sense  of  the 
American  people  that  the  right  to  interpret  laws  does  and  ought 
to  belong  exclusively  to  the  courts  of  justice. 

For  these  reasons,  I  consider  that  the  case  before  the  court 
ought  to  be  decided  precisely  as  if  the  act  of  the  fifth  of  last 
Apzil  had  not  been  passed.  The  point  then  is,  whether  by  the 
act  of  1801  the  defendant  was  liable  for  the  voluntary  escape  of 
his  prisoner,  in  1807,  from  the  liberties,  notwithstanding  the 
immediate  return  of  the  prisoner.  If  the  sheriff  had  allowed  to 
his  prisoner  the  liberties  of  the  gaol,  without  taking  a  bond  of 
indemnity,  he  might  have  pleaded  a  recaption  before  suit 
brought.  This  was  so  declared  in  the  case  of  Peters  v.  Henry, 
6  Johns.  121,  and  the  reason  is,  that  the  sheriff  in  that  case  may 
restrain  the  prisoner  at  his  pleasure  and  deny  him  the  liberties, 
for  he  is  not  bonnd  to  give  them  until  he  receives  or  is  offered  a 
competent  indemnity.  And  if  the  prisoner  should  at  any  time 
voluntarily  go  out  of  the  liberties,  the  sheriff  would  then  prob* 
ably  be  obliged  to  confine  him  in  close  custody,  or  be  responsi- 
ble thereafter  as  for  a  voluntary  escape,  according  to  the 
doctrine  in  Bonafous  v.  Walker,  2  T.  E.  126.  It  is  stated  in 
this  case  that  the  debtor  was  admitted  to  the  liberties  on  giving 
bail,  and  the  decision  in  Tillman  v.  Lansing,  4  Johns.  45,  is 
therefore  in  point.  If  I  was  satisfied  that  the  court  in  that  case 
had  mistaken  the  law,  I  should  be  willing,  with  my  brethren, 
to  correct  the  mistake;  but  the  more  I  reflect  upon  the  subject, 
the  more  I  am  persuaded  that  that  decision  was  a  just  exposi- 
tion of  the  law,  as  it  t^en  stood,  and  that  the  defendant  ia 
answerable  for  the  escape.  [The  chief  justice  then  proceeded 
to  state  the  facts  and  decipion  of  the  case.] 
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The  courts  in  Massachusetts  construe  the  bonds  taken  in  that 
state  for  gaol-liberties  with  the  same  strictness.  In  BarileU  y. 
WiUi8  and  others,  3  Mass.  86,  a  bond  was  given  by  the  prisoner 
for  the  gaol-limits,  conditioned  *'  that  he  should  continue  a  true 
prisoner  in  the  custody  of  the  gaoler,  and  within  the  limits  of 
the  said  prison,"  and  it  was  held  that  the  prisoner's  going  in  the 
night-time  to  a  pump  for  water,  which  was  without  the  limits, 
was  an  escape,  and  the  debt  was  recovered  upon  the  bond. 

The  act  of  the  fifth  of  last  April,  which  allows  the  sheriff  to 
plead  the  prisoner's  return  before  suit,  and  which  does  not  apply 
to  this  case,  for  the  reasons  which  have  been  mentioned,  does 
not,  however,  open  the  door  to  the  abuses  which  were  met  by 
the  decision  in  the  case  of  Lansing;  for  the  prisoner's  bond  is 
now  assignable  to  the  creditor,  and  no  such  plea  can  be  made 
to  the  suit  upon  the  bond.  The  statute  only  allows  it  when  the 
suit  is  brought  against  the  sheriff.  Hereafter  the  creditor,  in 
case  of  his  debtor's  escape  from  the  liberties,  must  take  an 
assignment  of  the  bond;  or  if  he  does  not  choose  to  confide  in 
the  competency  of  the  sureties,  he  must  resort  to  the  sheriff 
and  take  his  chance  of  this  plea  and  of  his  being  able  to  meet 
it.  If  the  sheriff  is  careful  in  taking  good  security,  there  can 
be  very  little  danger  of  abuse  of  the  privilege  of  the  libertieA 
by  the  debtor;  aud  if  the  sheriff,  by  fraud  or  connivance  with 
the  debtor,  should  avoid  taking  good  security,  for  the  purpose 
of  allowing  these  escapes  and  returns  before  suit  brought,  he 
would  be  chargeable  as  for  a  voluntary  escape.  In  the  present 
case  the  creditor  has  elected  to  sue  the  sheriff,  and  he  is  entitled 
to  recover  upon  the  law  as  it  stood  when  his  right  of  action 
accrued,  and  the  defendant  must  have  a  stay  of  execution  until 
he  has  a  reasonable  time  to  resort  over  to  his  bond  for  his 
indemnity. 

The  act  of  the  twenty-eighth  of  March,  1809,  which  made 
these  bonds  assignable,  did  not  affect  the  former  decision, 
though  it  wisely  provided  a  more  prompt  and  desirable  remedy 
for  the  creditor.  I  was  probably  passed  in  consequence  of  that 
decision;  for  the  provisions  in  the  second  and  third  sections  are 
evidently  in  affirmance  of  it.  The  case  of  TUlman  v.  Lansing 
must  therefore  apply  and  govern  in  other  cases  not  coming 
within  the  purview  of  the  act  of  the  fifth  of  April,  1810.  If 
the  court  gave  the  true  exposition  of  the  act  of  1801,  that  ex* 
position  must  prevail  until  it  ceases  to  operate  by  means  of  the 
new  statute  provision. 

I  have  thus  endeavored  to  take  a  full  view  of  every  principle 
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thai  might  affect  this  case,  and  mj  opinion  is  that  the  motion 
foT  a  new  tpal  ought  to  be  denied. 

Yah  Nbss,  J.  deoUured  himself  to  be  of  the  same  opinion. 

Motion  denied. 


Tliis  ia  one  of  our  great  cases  which  discuss  the  principles  of  oonstitatioiial 
!»▼.  The  regard  in  which  it  has  been  held  in  i^e  state  and  federal  coarts 
shows  its  importance  in  this  connection;  and  indeed  the  elaborate  and  learned 
opinions  of  a  conrt  composed  of  the  most  eminent  judges  of  that  day,  justly 
entitle  it  to  be  regarded  as  one  of  our  leading  cases. 

In  the  oonrts  of  New  York  it  is  particnlarly  cited  on  the  point  that  statatea 
an  to  be  so  constmed  as  not  to  give  them  a  retrospectiye  effect  impairing  vested 
lights:  Watkins  v.  Haighi,  18  Johns.  140;  Sayre  y.  Wimer,  8  Wend.  66i; 
Baker  y.  BarOeU,  9  Id.  496;  ConkUn  v.  Egerton,  21  Id.  435;  MePheraon  v. 
CheadeU,  24  Id.  28;  WeOerveli  y.  Gregg,  12  N.  Y.  210;  Wf/nehamer  v. 
People,  13  Id.  391;  Ely  v.  ffoUof*,  15  Id.  600;  Sh^iJierd  v.  Peopk,  25  N.  Y. 
410;  People  v.  Supervieors,  65  N.  Y.  305. 

In  the  federal  courts,  it  is  cited  on  the  same  point  in  Inglie  v.  TrtuUee, 
3  Peters,  154;  UnUed  Staiea  v.  Bennett,  12  Blatch.  349;  BueJmer  v.  Street,  1 
DilL  238;  Johnnton  v.   Van  Dyke,  6  McLean,  428. 

In  a  late  well-considered  case  in  California,  Pryor  v.  Doumey,  50  CaL  388, 
it  is  held  that  an  act  of  the  legislature  undertaking  to  validate  a  judgment 
Toid  for  want  of  jurisdiction,  is  an  attempted  exercise  of  the  judicial  power 
by  the  kgislatnre  and  void,  and  the  authority  of  the  principal  case  is  recog- 


In  7»  re  TuOer,  79  HI.  99;  a  C,  22  Am.  Bep.  170,  it  is  held,  on  the  au- 
thority of  the  principal  case  and  others  there  cited,  that  it  is  the  doctrine 
»pphcable  to  all  laws»  that  generally  they  are  to  be  considered  as  prospective^ 
and  not  to  prejudice  or  affect  the  past  transactions  of  the  citizen;  not  that 
the  legislature  cannot,  in  some  cases,  make  laws  with  a  retrospective  opera- 
tion, but  that  it  is  not  to  be  supposed  they  so  intended,  unless  that  intention 
has  been  manifested  by  the  most  clear  and  unequivocal  expressions. 

In  Bender  v.  Crattford,  33  Tex.  745;  S.  C,  7  Am.  Bep.  270,  the  principal 
case  is  cited  as  to  the  nature  of  ex  post  /aetol&wB,  which  are  forbidden  by 
the  OQOstitution. 

The  legislative  power  in  passing  statutes  having  a  retrospective  effect  is 
beooming  very  much  limited  under  recent  judicial  decisions  in  this  country. 
Thus,  in  Peopfe  v.  Supervieore,  16  N.  Y.  424,  where  the  doctrine  of  the  prin- 
cipal case  was  followed,  the  legislature  after  the  courts  had  decided  that  insur- 
ance companies  were  taxable  at  a  certain  rate  under  an  existing  statute, 
passed  an  act  declaring  it  to  have  been  the  intention  and  the  true  construo- 
tion  of  such  existing  statute,  that  insurance  companies  should  be  taxable  only 
«t  a  certain  other  rate;  and  the  court  held,  that  while  the  declaratory  act 
mi^t  introduce  a  new  rule  for  the  taxation  of  such  companies  after  its  pass- 
age^ it  was  ineffectual  in  regard  to  the  interpretation  of  the  prior  statute  in 
eontroveraies  pending  in  court.  To  the  same  effect  is  Oreenough  v.  Cfreen- 
omgh,  11  Pa.  St  494. 

Ae  right  of  the  legislature  to  grant  a  new  trial  has  been  on  these  principles 
denied:  Wea/oer  v.  Lapeley,  43  Ala.  224;  Taylor  v.  Place,  4  B.  L  324;  Lewie 
r.  WM,  3  GreenL  326;  Durham  v.  Lewiston,  4  Id.  140;  Atimeon  v.  Dunlap, 
M  Me.  Ill;  Young  v.  State  Bank,  4  Ind.  301. 
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The  limit  of  legidatiTe  pow«r  in  passing  acts  which  may  act 
on  vested  rights,  is  veiy  striittly  defined  in  a  recent  important  decisioii  hf 
the  supreme  oonrt  of  the  United  States:  Edwards  v.  Zeorcy,  Mardh,  1878 
(See  6  Otto).  Thero  it  is  held  that  the  remedy  aabsisting  in  a  state  when 
and  where  a  contract  is  made  and  is  to  be  performed  is  a  part  of  its  obliga- 
tion, and  any  subsequent  law  of  the  state  which  so  affects  that  remedy  as 
sabetantially  to  impair  and  lessen  the  value  of  the  contract^  is  forbidden  by 
the  constitution,  and  is  therefore  void;  and  therefore  a  law  of  North  Gardina 
exempting  personal  property  and  a  homestead  of  adebtor  from  sale  under  exa> 
cution  is  invalid  as  to  debts  oontracted  before  its  enaotmentb 

The  general  subject  and  the  doctrine  of  the  principal  caae  will  be  found 
thoroo^bly  enrnmined  in  CooLey  on  Const  lim.  93  «C  stff. 


TOUNG  V.  GOVELL. 
fS  Jomno*.  S8.] 

Grouiii)  ov  Aonxnr  job  "Dmmrr. — ^Deceit  being  tiie  gist  of  ilie  Mtion^  to  i 
tain  an  action  as  for  a  deceit  for  misrepresentations  as  to  tiie  credit  and 
responsibility  of  a  third  person,  actual  fraud  must  be  shown  or  «o  inten^ 
tion  to  deceive  by  such  false  representations.* 

AonoN  on  the  oase,  for  falsely,  fraudulently  and  deceitfully 
representing  to  the  plaintifEs  one  Davis  to  be  a  man  of  credit. 
It  appeared  in  evidence  that  the  plaintiffs  were  the  joint  owners 
of  the  one  half  of  the  sloop  Alert;  that  Davis  applied  to  Young 
to  purchase  the  plaintiffs'  interest;  that  defendant  who  was  pres- 
ent at  the  time  recommended  Davis  veiy  highly,  saying  that 
if  Davis  wanted  five  thousand  dollars,  he,  the  defendant,  would 
let  him  have  it  in  a  minute;  that  defendant  stated  that  he  knew 
Davis's  father  and  father-in-law,  and  all  their  connections,  and 
that  they  were  all  abundantly  able;  that  the  sale  was  then  con- 
cluded, Davis  paying  eight  hundred  dollars  and  receiving  credit 
for  the  remaining  seven  hundred  dollars;  that  within  a  week 
after  the  sale,  while  the  sloop  was  lying  at  the  dock,  the  defend- 
ant told  the  plaintiffs  that  Davis  was  a  rascal  and  not  worth  a 
cent,  and  that  if  they  wanted  to  secure  themselves  they  had  bet- 
ter do  it  then;  that  the  sloop  remained  at  the  dock  two  or  three 
days  after  this  information;  that  Davis  was  in  fact  a  bankrupt, 
but  that  his  father  and  father-in-law  were  in  good  circumstances, 

^he  necessity  for  *  oarefal  ezsminstion  and  revlalon  of  Uie  syUsbl  of  some  of  oof 
reports  is  obvious  from  an  examination  of  the  syUabns  to  the  original  report  cf  tbla  esse, 
which  reads:  *'  To  maintain  an  action,  as  for  a  deceit,  on  a  parol  representatl<m  as  to  the 
credit  and  responsibility  of  a  thlid  person,  the  defendant  {He)  must  proYe  actual  ftrand 
In  the  plaintiff  {sic) ,  or  an  intention  in  the  defendant  to  deceive  him  by  false  repreaenta* 
tions.  Deceit  is  the  gist  of  the  action;  and  though  the  advice  given  be  rash  and  Indis- 
creet, yet  if  there  is  no  ground  to  infer  an  Intent  to  deceive.  It  wUl  not  sappori  the 
action." 
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and  that  the  defendant  was  a  neighbor  of  the  plaintifiEs  and  on 
friendly  terins  wit^i  them,  but  there  T?as  no  evidence  that  the 
defendant  knew  Davis  or  had  ever  Been  him  before  he  came 
here  in  a  vessel  from  Ehode  Island.  A  nonsuit  was  granted, 
and  a  motion  made  to  set  aside  the  same. 

Ibot,  for  the  plaintifls. 

BliaSf  for  the  defendant. 

Bj  CouBT.  It  is  well  settled  that  this  aotion  cannot  be  sus- 
tained without  proving  actual  fraud  in  the  defendant  or  an 
intention  to  deceive  the  plaintiff  bj  false  representations.  The 
aimplefact  of  misrepresentation,  unconnected  v^ith  a  fraudu- 
lent design,  is  not  sufficient.  The  evidence  produced  by  the 
plaintifb  at  the  trial  did  not  make  out  the  fraud,  or  show 
enough  to  justify  the  jury  in  drawing  that  conclusion.  The 
defendant  made  no  suppression  of  facts  within  his  knowledge. 
He  stated  corzectly  the  circumstances  of  the  connections  of 
Davis  in  Rhode  Island.  He  lived  on  friendly  terms  with  the 
plaintifb;  he  gave  them  prompt  and  seasonable  notice  of  his 
subeequent  opinion  of  the  insolvency  of  Davis;  and  it  did  not 
appear  that  he  had  any  connection  vrith  Davis,  or  that  he  came 
and  voluntarily  recommended  him  to  the  plaintiffs.  The  advice 
was  rash  and  indiscreet;  but  there  is  no  ground  from  which  to 
infer  that  it  was  deceitful.  Deceit  is  the  gist  of  the  action.  If 
the  cause  had  gone  to  the  juiy  the  testimony  would  not  have 
warranted  a  verdict  for  the  plaintiffs,  and  the  motion  to  set 
the  nonsuit  ought  therefore  to  be  denied. 

Motion  denied. 


Bee  lor  an  application  of  theae  prinoiplea  Upton  v.  V(U^  amte,  210^  and  note 
Oianto. 


Leonard  v.  Ybedenburgh. 

[8  JoBincni,  39.] 

VMOMom  TO  Pat  asokheb's  Dxbt. — ^A  goarantee  by  a  thizd  pecaon  to  pay  tha 
price  d  a  bill  of  goodB,  made  in  writing  at  the  time  of  the  aal0»  need  not 
uipmaa  the  oonaideration  for  the  nndertaking  of  the  promiaor. 

AiMHJMJWiT  for  goods  sold  and  delivered,  with  a  special  count 
«pon  the  following  instrument  in  writing:  '*  November  9, 1808. 
For  Talue  reoeiTed,  I  promise  to  i>a7  Norman  Leonard  five 
hundred  dollars,  in  sixty  days  from  date,  per  me  Moses  Johfi* 
aoa.  I  guarantee  the  above.  Wm.  L  Yredenbnrgh."  Flea, 
noM-oflstffnpait. 
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On  the  trial  the  plamtiff  proved  the  sale  and  deliveiy  of  goods 
to  defendant  to  the  amount  of  one  hundred  and  twenty  dollars 
and  sixteen  cents.  He  then  offered  to  prove  that  JohnBon  ap- 
plied to  him  for  the  goods,  for  which  the  writing  was  given,  on 
credit,  but  that  plaintiff  refused  to  let  him  have  the  goods  with- 
out previous  security  for  the  payment;  whereupon  Johnson  and 
the  defendant  executed  the  writing  declared  upon,  and  the 
goods  were  delivered  to  the  amount  of  five  hundred  dollars. 
He  offered  further  to  prove  that  defendant  had,  since  the  de- 
livery, promised  to  pay  for  the  goods;  that  defendant  had  been 
secured  by  Johnson,  with  property  to  the  amount  of  one  thou- 
sand dollars,  as  an  indemnity  for  signing  the  instrument;  and 
that  Johnson  was  insolvent  at  the  time  of  the  delivery  of  the 
goods,  and  still  continued  to  be.  This  evidence  was  objected 
to  and  overruled  by  the  chief  justice,  and  pursuant  to  the 
charge,  the  juiy  found  for  the  plaintiff  for  one  hundred  and 
twenty  dollars  and  sixteen  cents,  the  amount  of  the  goods  de- 
livered. A  motion  was  made  to  set  aside  the  verdict  and  for  a 
new  trial. 

SiU,  for  the  plaintiff.  The  defendant's  undertaking  was  orig- 
inal the  credit  being  given  to  him:  EauMiich  v.  IKlne,  8  Esp. 
86;  WiUiams  v.  Leper,  3  Burr.  1886,  and  therefore  not  within 
the  statute  of  frauds.  Parol  proof  was  admissible  to  show 
the  consideration:  Eoberts  on  Frauds,  117,  note  68;  2  Co.  76; 
2  Atk.  560;  the  consideration  of  the  promise  to  pay  the  debt 
of  another  need  not  be  in  writing:  Ex  parte  Minet,  14  Yes.  jun. 
189;  Wallace  v.  Barker,  1  Binn.  610.  The  subsequent  promise 
to  pay  is  binding:  8  T.  B.  899;  4  East,  29;  1  Boll.  Ab.  27;  1 
East,  135;  Cowp.  184. 

Sudaniy  contra.  If  the  defendant  comes  only  to  the  aid  of  the 
person  to  whom  the  goods  were  delivered,  so  that  there  is  a 
remedy  against  both,  the  promise  is  collateral:  Mabon  v.  Whar^ 
ham,  2  T.  B.  80;  1  Salk.  27.  The  whole  agreement,  including 
theconsideration,  should  have  been  in  writing:  Wainy.  Warllers, 
5 East,  Id;  Sears  v.  Brink,S  Johns.  210  [3  Am.  Deo.  475];  Bai- 
ley  V.  Freeman,  4  Id.  280. 

By  Court,  Krnt,  C.  J.  The  testimony  offered  at  the  trial  was 
rejected  because  the  consideration  for  the  promise  was  not 
stated  in  the  writing  produced.  The  case  appeared  to  me  then 
to  be  governed  by  the  decission  in  Wain  v.  Warilers,  5  East,  10, 
which  was  recognized  by  this  court  in  Sears  v.  Brink,  8  Johns, 
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210  [3  Am.  Dec.  475];  bat  apoD  better  reflection,  I  now  think 
that  the  plaintiff  ought  to  have  recovered  upon  that  contract. 

There  is  no  donbt  that  this  was  a  collateral  undertaldng 
within  the  purview  of  the  statute  of  frauds;  for  Johnson's  note 
is  concluBive  proof  that  credit  was  given  to  him,  and  that  he 
was  liable  to  the  plaintiff.  If  the  whole  credit  is  not  given  to 
the  person  who  comes  in  to  answer  for  another,  his  undertaking 
18  collateral:  6  Mod.  249;  2  T.  B.  80. 

I  have  not  been  altogether  satisfied  with  the  decisions  re- 
ferred to,  but  it  appears  to  me  that  the  present  motion  can  be 
determined  in  favor  of  the  plaintiff  without  disturbing  them; 
and  perhaps  the  examination  which  I  may  give  to  the  cases 
upon  the  statute  of  frauds,  may  help  to  illustrate  the  reason- 
ableness of  those  decisions. 

If  we  admit  the  origin  of  the  contract  to  be  such  as  the 
plaintiff  offered  to  show,  there  was  no  necessity  for,  nor  was 
there  in  fact,  any  consideration  passing  directly  between  the 
plaintiff  and  defendant,  and  of  course  none  was  to  be  proved. 
It  was  all  one  original  and  entire  transaction,  and  the  sale  and 
delivery  of  the  goods  to  Johnson  supported  the  promise  of  the 
defendant,  as  well  as  the  promise  of  Johnson.     If  the  contract 
between  Johnson  and  the  plaintiff  had  been  executed  and 
perfectly  past  before  the  defendant  was  applied  to,  so  that  hia 
promise  could  not  connect  itself  with  the  original  communica- 
tion, then  the  case  would  have  been  very  different,  and  the  un- 
dertaking of  the  defendant  would  have  required  a  distinct  con- 
dderalion.    A  mere  naked  promise  to  pay  the  already  existing 
debt  of  another,  without  any  consideration,  is  void.    But  in  the 
present  case,  as  the  plaintiff  offered  to  show,  the  promise  was 
made  at  the  time  of  the  original    negotiation    between  the 
plaintiff  and  Johnson.    It  was  incorporated  with  that  contract 
and  became  an  essential  branch  of  it.    The  whole  was  one 
single  bargain,  and  the  want  of  consideration  as  between  the 
plaintiff  and  defendant  cannot  be  alleged.     If  there  was  a  con- 
sideration for  the  entire  agreement,  and  Johnson's  note  pur- 
porting to  be  given  for  value  received,  was  evidence  of  it,  that 
consideration  was  the  aliment  for  the  defendant's  promise. 
This  ia  the  amount  of  the  doctrine  in  Kirby  v.  Coles,  Cro.  Eliz. 
137,  and  it  is  alluded  to  in  Tomlinson  v.  CHU,  Amb.  330,  and 
Williams  v.  Leper,  8  Burr.  1866;  and  to  this  extent  I  can  under- 
stand the  observation  of  Lord  Elden,  14  Yes.  190,  when  he 
observes  that  ''the  undertaking  of  one  man  for  the  debt  of 
another  does  not  require  a  consideration    moving   between 
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them."  In  Wain  t.  WarUers^  Oie  promise  of  the  defendant 
was  not  made  at  the  time,  nor  did  it  form  a  part  of  the  original 
contract  between  the  creditor  and  the  third  person.  It  was 
made  long  after  the  debt  had  been  created,  and  therefore  in 
that  case  the  promise  required  something  more  to  support  it 
than  the  mere  fact  of  the  liability  of  the  person  for  whom  the 
defendant  assumed.  That  fact  alone  would  have  left  the 
promise  a  nude  pact.  Ifc  required  at  least  the  consideration  of 
forbearance,  or  some  other  consideration,  arising  out  of  and 
founded  upon  the  original  liability.  The  same  remark  applies 
to  the  case  of  Seara  y.  Brink,  But  if  a  promise  to  pay  the  debt 
of  another  be  founded  on  a  new  and  distinct  consideration,  in- 
dependent of  the  debt,  and  one  moving  between  the  parties  to 
the  new  promise,  it  is  not  a  case  within  the  statute.  It  is  con- 
sidered in  the  light  of  an  original  promise.  The  cases  of  2bm- 
linson  v.  Oill^  and  WiUiama  t.  Leper,  proceed  upon  this  distinc- 
tion, and  the  point  is  too  clearly  settled  to  be  questioned: 
Roberts  on  Frauds,  232  to  237. 

There  are,  then,  three  distinct  classes  of  cases  on  this  sub- 
ject, which  require  to  be  discriminated:  1.  Cases  in  which  the 
guaranty  or  promise  is  collateral  to  the  principal  contract,  but 
is  made  at  the  same  time,  and  becomes  an  essential  ground  of 
the  credit  given  to  the  principal  or  direct  debtor.  Here,  as  we 
have  already  seen,  is  not,  nor  need  be,  any  other  consideration, 
than  that  moving  between  the  creditor  and  original  debtor;  2. 
Cases  in  which  the  collateral  undertaking  is  subsequent  to  the 
debt,  and  was  not  the  inducement  of  it,  though  the  subsisting 
liability  is  the  ground  of  the  promise,  without  any  distinct  and 
unconnected  inducement.  Here  must  be  some  further  consid- 
eration shown,  having  an  immediate  respect  to  such  liability, 
for  the  consideration  for  the  original  debt  will  not  attach  to  this 
subsequent  promise.  The  case  of  Fiah  v.  Huichineon,  2  Wils. 
94;  of  Charier  v.  BeckeU,  7  T.  B.  201;  and  of  Wain  v.  Warliers, 
are  samples  of  this  class  of  cases;  3.  A  third  class  of  cases, 
and  to  which  I  have  already  alluded,  is  when  the  promise  to 
pay  the  debt  of  another  arises  out  of  some  new  and  original 
consideration  of  benefit  or  harm  moving  between  the  newly 
contracting  parties. 

The  two  first  classes  of  cases  are  within  the  statute  of  frauds, 
but  the  last  is  not,  1  Saund.  211,  note  2.  The  case  before  us 
belongs  to  the  first  class;  and  if  there  was  no  consideration 
other  than  the  original  transaction,  the  plaintiff  ought  to  have 
been  permitted  to  show  that  fact,  if  necessary,  by  parol  proof; 
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and  the  decision  in  Wain  t.  WarUera  did  not  stand  in  the  way^. 
The  whole  agreement  between  the  plaintiff  and  defendant,  con- 
sisted  in  the  promise  to  guaranty  the  debt  of  Johnson.  To  say 
that  the  promise  is  void,  for  want  of  disclosing  a  consider- 
ation,  is  assuming  what  the  plaintiff  offered  to  show  ought  not 
to  be  assumed,  for  there  was  no  distinct  consideration  passing 
between  the  plaintiff  and  the  defendant.  Johnson's  note  given 
for  value  received,  and,  of  course  importing  a  consideration  on 
its  face,  was  all  the  consideration  requisite  to  be  shown.  The 
paper  disclosed  that  the  defendant  guaranteed  this  debt  of 
Johnson;  and  if  it  was  all  one  transaction,  the  value  received 
was  evidence  of  a  consideration  embracing  both  the  promises. 
The  vniting  imported,  upon  the  face  of  it,  one  original  and  en- 
tire transaction,  for  a  guaranty  of  a  contract  implies,  ex  vi 
termini,  that  it  was  a  concurrent  act,  and  part  of  the  original 
agreement.  In  Stadi  v.  LiU,  9  East,  848,  the  defendant  gave  a 
guaranty  in  this  form:  ''  I  guaranty  the  payment  of  any  goods 
which  Stadt  delivers  to  Nichols;"  and  the  K.  B.  held  that  ''the 
stipulated  delivery  of  the  goods  to  Nichols  was  a  consideration 
appearing  on  the  face  of  the  writing,  and  when  the  delivery 
took  place,  the  consideration  attached.''  The  writing  in  the 
present  case  was  of  equivalent  import  and  effect.  Instead  of 
SKjing  that  he  guaranteed  the  payment  of  the  goods  delivered 
to  Johnson,  the  defendant  guaranteed  the  payment  of  the  value 
received  by  Johnson. 

Upon  the  whole,  we  think  that  the  plaintiff  was  entitled  to 
recover,  upon  productzon  and  proof  of  the  writing.  But  if 
there  was  any  doubt  upon  the  face  of  the  paper,  whether  the 
promise  of  Johnson  and  that  of  the  defendant  were  or  were  not 
concurrent,  and  one  and  the  same  communication,  the  parol 
proof  was  admissible  to  show  that  fact. 

A  new  trial  ought,  therefore,  to  be  awarded,  with  costs  to 
the  event. 

New  trial  granted. 


This  cMe  ham  been  one  of  onr  leftding  caaes  on  thAt  piaviaioii  of  the  itatote 
ef  frmnds  lelatiiig  to  a  gnanniy  or  nndertddng  to  pay  the  debt  of  another, 
and  thronghoat  onr  whole  judicial  history,  acaroely  a  leading  case  on  this  sub- 
ject of  the  statnte  &dls  to  notice  it.  The  great  name  of  Kent»  and  the  syste* 
mmtic  diacnasion  and  clasaifieation  of  the  cases^  have  given  this  case  unusniil 
IvamineDee.  Kevertheleas,  the  case  is  greatly  weakened  as  anthority, 
especially  in  New  York.  In  Brewster  v.  SUenee^  8  N.  T.  211,  reference  is 
made  to  the  case  thus:  "The  then  chief  justice  Loped,  by  his  learned  and 
elaborate  opinion  in  that  case^  to  put  at  rest  for  ever  most  of  the  questions 
arising  under  that  branch  of  the  statute  of  frauds  which  relates  to  special 
AM.  Dxo.  Vol.  V-  21 
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IpromiBes  to  answer  for  the  debt^  default  or  nuBcaniage  of  another.  But  a 
«eyiew  of  the  cases  in  this  state,  for  the  last  forty  years  wUl  show  how  fruit- 
less was  the  attempt.  Instead  of  settling  conflicting  donbts,  few  qneationB 
)iave  occasioned  more  controversy,  or  given  birth  to  more  nice  and  shadowy 
^iiatiDGtions  than  those  arising  out  of  tins  branch  of  the  statate  of  fraads.** 

The  e£fect  of  the  decision  is  now  of  little  importance  in  New  York  so  far  ab 
it  bears  on  a  consideration  being  shown  by  parol;  for  the  statate  of  that  state 
^now  requires  the  consideration  to  be  expressed,  which  was  not  the  case  when 
^the  decision  was  rendered:  Brewster  v.  Silence,  Mipra;  and  see  note  to  Seart 
'V,  Brink,  3  Am.  Bee  475.  Notwithstanding  this,  beoaose  of  its  dear  dis- 
'itinctions,  and  the  classifications  made^  it  will  always  be  referred  to  as 
'»nthority.  The  three  classes  of  oases,  showing  those  within,  and  those  not 
embraced  in  the  statute,  have  been  frequently  referred  to  by  the  courts,  and 
imrticularly  the  third  class,  which  was  stated  as  not  coming  within  the  statate. 
The  test  given  of  this  class,  was  for  a  long  time  accepted  as  a  happy  and  satis- 
factory one,  determining  cases  belonging  to  this  division.  Kent  says  that 
**  where  the  promise  to  pay  the  debt  of  another  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  moving  between  the  newly  contract- 
ing parties,"  such  cases  are  not  included  in  the  statute.  Now  while  a  groat 
many  courts  have  approved  and  applied  this  test^  it  is  largely  disr^gacded,  if 
not  discarded,  in  some  late  well  considered  cases. 

We  find,  however,  some  of  our  courts  favorably  adopting  the  classificatioii 
of  Kent  as  in  Houghton  v.  Ely,  26  Wis.  185;  Towruend  v.  Long,  77  Pa.  St. 
146;  Hilton  v.  Dinsmore,  21  Me.  412;  Potter  v.  EameH,  45  Ind.  420;  Hop- 
Jehu  V.  Richardson,  9  Gratt  494;  Packard  v.  Richardson,  17  Mass.  139. 

The  leading  case  now  in  New  York  on  this  branch  of  the  statute  is  Mttttorp 
V.  GiUett,  21  N.  Y.  412,  decided  in  1860.    The  facts  are  few  and  simple.    The 
plaintiff  had  performed  certain  repairs  on  a  boat,  and  had  possession  of  the 
boat,  having  a  lien  on  it  for  the  value  of  the  work.    He  refused  to  part  with 
the  possession  until  his  lien  was  satined,  whereupon  the  defendant  promised 
if  he  would  deliver  the  boat  to  the  owner,  that  he,  the  defendant^  would  pay 
the  amount  due;  and  then  the  boat  was  delivered  to  the  owner.    The  defense 
^;vTui  that  this  engagement,  being  to  pay  the  debt  of  another,  was  void,  because 
^here  was  no  note  or  memorandum  thereof  in  writing.    Five  of  the  judges 
held  the  promise  not  to  be  binding,  and  three  dissented,  holding  that  under 
the  rule  laid  down  in  the  principal  case,  it  was  not  within  the  statute.     The 
opinion  of  the  majority  of  the  court  by  Comstock,  C.  J.,  contains  a  most  able 
and  exhaustive  examination  of  the  cases  on  this  branch  of  the  statute.     Re- 
ferring to  the  principal  case  he  says:     "  In  this  state,  an  early  case,  and  one 
-of  very  high  authority,  is  that  of  Leonard  v.  Vredmburgh,  in  which  chief 
Justice  Kent  divided  the  cases  on  this  branch  of  the  statute  of  frauds  into 
^hree  classes."    Kef  erring  to  the  classes  he  continues:     "I  suppose  in  the 
light  of  later  decisions  that  the  opinion  of  that  great  jurist,  delivered  in  the 
«case  cited,  may  contain  some  inaccurate  remarks  respecting  the  right  to  prove 
:%  consideration  for  a  collateral  agreement  where  none  appeared  in  the  writing. 
Jt  would  be  so  considered,  especially  since  the  change  we  have  made  in  the 
language  of  the  statute  of  frauds,  requiring  the  consideration  to  be  expreosed 
iu  the  collateral  instrument.    But  the  above  classification  of  the  cases,  and 
^he  connected  remarks  respecting  each  class,  are  strictly  correct,  and  they 
iiave  been  a  landmark  of  the  law  for  forty  years.    I>oe8  the  present  case  be- 
long to  the  second  class  which  is  within  tke  statute,  or  to  the  third  which  It 
uot?    Manifestly  it  belongs  to  the  second,  because  that  is  a  class  where  the 
undertaking  is  subsequent  to  the  creation  of  the  debt.     It  does  not  fall  with- 
out that  class  in  consequence  of  the  newness  of  the  consideration,  becaoss 
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the  learned  chief  justice  said,  'here  miut  be  some  farther  (new)  consideratioii, 
having  an  immediate  respect  to  such  liability. '  It  cannot  fall  within  the  third 
class*  becaose  if  we  arrange  it  there  we  necessarily  oompreas  the  two  classes 
into  one,  or,  more  properly  speaking,  we  merge  the  second  wholly  into  the 
third.  In  snch  a  disposition  of  the  present  question,  no  second  class  is  left  of  col- 
lateral midertaJdngs  subsequent  to  the  creation  of  the  original  debt,  founded, 
as  they  must  be,  on  some  new  or  'further  consideration.'  The  classification 
referred  to,  on  a  casual  reading,  is  perhaps  open  to  some  misapprehension,  and 
I  think  it  has  occasionally  been  misapprehended.  What  then  is  the  true  dis- 
tinction between  the  second  and  third  classes?  They  are  both  of  them  prom- 
ises^ in  form  at  least,  to  pay  the  antecedent  debt  of  a  third  person,  and  in 
that  respect  they  are  alike.  The  distinction,  therefore,  is  in  the  consideration 
of  the  promises  which  belong  to  the  two  classes;  not  in  respect  to  its  particu- 
lar nature  or  kind,  but  in  respect  to  the  parties  between  whom  it  moves.  In 
the  one  class,  the  consideration  is  characterized  as  a  'further  one,  having 
immediate  respect  to  the  (original)  liability '  of  the  debtor;  in  the  other,  as 
'new  and  original,  moving  between  the  newly  contracting  parties.'  In  the 
second  class,  the  new  or  '  further '  consideration  moves  to  the  primary  debtor. 
It  may  consist  of  forbearance  to  sue  him,  of  a  release  to  him  of  some  security, 
or  of  any  sufficient  benefit  to  him  or  harm  to  the  creditor,  but  in  which  the 
collateral  promisor  has  no  interest  or  concern.  In  the  third  class,  the  con- 
sideration, whatever  its  nature,  moves  to  the  person  making  the  promise^  and 
that  also,  as  in  aU  other  cases  of  contract,  may  consist  of  benefit  to  him, 
or  harm  to  the  party  with  whom  he  is  dealing."  The  opinion  then  adverts 
to  the  definition  made  by  Savage,  C.  J.,  in  Farley  v.  Cleveland,  4  Cow.  439, 
of  cases  £alling  within  the  third  clasa^  as  being  more  precise  than  that  of 
Kent;  and  further  on  alluding  to  the  classification  given  in  the  principal 
case,  he  says:  "The  more  we  examine  the  original  classification  of  chief 
justice  Kent,  in  Leonard  v.  Vredenburgh,  the  more  we  shall  find  it  the  re- 
salt  of  a  profound  and  masterly  view  of  the  subject;  it  being  necessary, 
however,  to  the  completeness  of  his  definition,  that  the  new  or  original 
consideration  may  move  to  the  promisor  as  well  from  the  debtor  as  the 
creditor,  the  fundamental  requisite  being  that  such  consideration  must  not 
be  one  wholly  existing  or  moving  between  the  debtor  and  the  creditor.'*  This 
case  came  lately  under  the  consideration  of  the  court  in  Booth  v.  BHghmU, 
60  N.  Y.  238.  There  the  plaintiff  held  a  deed  of  certain  premises  as  se- 
curity for  a  debt  owing  him  by  C.  He  conveyed  the  premises  to  G.  upon 
the  delivery  to  him  in  pledge,  by  the  defend^Jit^  of  certain  railroad  bonds, 
under  an  agreement  that  the  latter  would  redeem  them  at  par  within  a 
year.  C.  subsequently  secured  defendant  by  a  mortgage  upon  the  premises. 
In  an  action  to  foreclose  the  lien,  it  was  held,  two  judges  dissenting,  that 
the  agreement  was  not  to  answer  for  the  debt,  default  or  miscarriage  of 
another,  and  so  void  within  the  statute  of  frauds,  but  was  an  independent 
agreement,  founded  upon  a  good  consideration;  and  that  a  judgment  direct- 
ing a  sale  of  the  bonds  and  a  personal  judgment  against  defendant  for  any 
deficiency  was  proper.  Befernng  to  Malhinf  v.  GiUeU,  the  court  say:  "The 
ease  is  cited  by  the  counsel  on  both  sides,  and  I  do  not  discover  any  doc- 
trine or  principle  asserted  which  conflicts  with  the  rules  already  referred 
to  as  bearing  upon  cases  of  this  character.  •  •  •  There  is  a  marked 
distinction  between  the  case  cited  and  the  one  at  bar.  In  the  case  cited, 
the  plaintiff  never  relinquished  or  extinguished  his  claim  against  the  origi« 
nal  owner  for  the  repairs,  while  here  it  was  completely  surrendered.  Bei 
sides,  there  was  no  valid  consideration  for  the  promise,  and  it  was  coUatenI 
to  the  original  debt  which  was  still  in  force,  and  for  the  collection  of  whiok 
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there  was  an  adequate  and  an  ample  remedy.  It  is  said  in  the  prerailmg 
opinion  in  this  case,  that  among  the  cases  which  are  not  held  to  be  within, 
the  statute,  are  those,  '  where  the  original  debt  becomes  ertingnished,  and 
the  creditor  has  only  the  new  promise  to  rely  upon.'  The  case  at  bar  may, 
I  think,  be  considered  as  embraced  within  this  rule,  as  we  have  seen  that  the 
plaintiff  could  only  rely  upon  the  agreement  made  with  the  defendant  to 
obtain  payment  of  her  entire  demand." 

Because  the  dissenting  judges  in  MaUory  v.  QiUet,  relied  so  stton^y  on  the 
principal  case,  it  was  conceived  that  the  opinion  of  the  majority  in  tiiat  case 
undermined  it  as  authority;  but  from  the  extracts  already  made^  it  is  ap- 
parent that  it  was  not  the  intention  of  the  court  to  set  aside  the  dassificataon 
given  by  Kent;  they  merely  modified  the  statement  of  the  third  class^  so  as 
to  make  it  more  applicable,  precise  and  comprehensive.  And  this  is  the  view 
expressed  in  Arnold  v.  Stedman,  45  Pa.  St.  189,  where  Bead,  J.,  says:  "In 
the  case  of  MaXU/ry  v.  QiUet,  I  do  not  understand  Gomstock,  G.  J.,  delivering 
the  majority  opinion  of  the  court  of  appeals,  as  intending  to  overrule  or  ques- 
tion the  decisions  in  8  Johns,  and  4  Cowen,  or  the  cases  in  Maasachusettai,  and 
the  case  itself  is  distinguishable  from  the  one  before  us,  in  this,  that  the  prom- 
ising party  derived  no  benefit  from  the  release  of  the  bond  in  which  he  had 
no  interest."  And  the  doctrine  of  this  case  is  affirmed  in  MatiU  v.  Bucknellf 
50  Pa  St.  53»  where,  however,  the  court  disapproved  of  the  third  daasifica- 
tion  of  Kent. 

In  Maule  v.  BuekneU,  a  majority  of  the  directors  of  a  corporation  transferred 
part  of  their  stock,  and  resigned  as  directors  that  their  transferees  mi^^t  be 
elected  in  their  stead,  and  have  control  of  the  affiiirs  of  the  company,  in  con- 
sideration, as  was  alleged,  of  their  verbal  promise  to  pay  all  the  debts;  and 
after  such  transfer  and  election,  but  a  small  portion  of  the  debts  was  paid,  in 
consequence  whereof  the  corporate  property  was  sold  by  the  sheri^  and  a 
large  part  of  the  indebtedness  left  unpaid  and  loet^  including  a  debt  due  by 
the  company  to  one  of  the  original  debtors,  and  an  alleged  promisee.  In  an 
action  by  him  to  recover  therefor  against  the  promissors,  it  was  held  that 
the  promise  of  the  defendants  was  within  the  statute,  and  that  the  plaintiff 
could  not  recover.  The  opinion  in  this  case  is  admirable,  because  it  draws 
attention  to  certain  purposes  which  the  statute  was  meant  to  subserve;  and 
it  shows  that  in  the  construction  of  cases  the  statute  was  often  practically 
made  of  no  effect^  and  it  then  shows  how  later  decisions  more  strictly  carry 
out  the  intent  of  the  statute,  and  that  certain  principles  are  now  almost  set- 
tled. Attention  will  now  be  given  to  the  result  of  late  adjudications^  and 
what  is  determined  by  them. 

In  the  first  place,  many  of  the  decisions  have  regarded  as  important  the 
quality  or  nature  of  the  consideration,  as  determining  whether  tiie  promise 
was  within  or  without  the  statute.  Now,  this  has  been  mialAa/liTig^  and  in 
late  cases,  and  by  able  oonmientatorB,  the  fallacy  of  this  test  is  pointed  out 
The  real  point  for  determination  is  not  so  much  what»  and  between  whom, 
was  the  consideration  for  the  new  promise;  but  it  is  rather  what  obligation 
is  cast  upon  the  promisor,  in  respect  to  some  consideration  passing  to  him 
to  pay  the  debt,  which  he  guarantees.  '  In  other  words,  does  he  assume  a 
primary  obligation,  on  a  proper  consideration,  to  pay  the  debt?  The  doctrine 
which  has  of  late  met  approbation,  is  thus  stated:  "The  question  whether 
each  particular  case  comes  within  the  clause  of  the  statute  or  not»  depends^ 
not  on  the  consideration  for  the  promise,  but  on  the  fact  of  the  original  party 
remaining  liable,  coupled  with  the  absence  of  any  liability  on  the  part  of  the 
defendant  or  his  property,  except  such  as  arises  from  his  express  promise:** 
Williams*  Saunders,  211  e,  note  1.    This  ft<wn^^^f<^f  the  awimt  of  the  foUow- 
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ing  aathorities:  Fitzgerald  v.  Dressier,  7  C.  R  N.  S.  392;  Furbish  v.  Cfoodnow, 
t»  Mass.  900;  FuUam  v.  Adams,  37  Vt.  401;  Maule  v.  BuckneU,  supra; 
SUwart  V.  Campbell,  58  Me.  448;  Brown  v.  Brown,  47  Mo.  132;  5^maW  v. 
Sehatfer,  24  Md.  161;  Brown  on  Stat,  of  Frauds,  sec.  214  et  seq. 

No  abler  decision,  and  (me  which  better  presents  the  present  doctrine  of 
oiCT  best  courts  can  be  found  than  in  FuUam  v.  Adams,  by  Poland,  C.  J.  He 
says:  "These  cases  are  cited  to  show  that  it  is  not  true  that  in  every  case 
where  the  promise  is  founded  upon  a  new  consideration  moving  wholly  be- 
tween the  parties  to  the  guaranty,  the  promise  is  taken  out  of  the  statute.  It 
depends  upon  the  transaction  itself,  the  general  object  and  purpose;  or,  as 
Lord  Mansfield  expressed  it,  on  the  res  gestcB,  If  the  leading  purpose  and  ob- 
ject be  to  guarantee,  or  become  responsible  for  the  payment  of  a  third  per- 
son's debt,  then  the  promise  is  within  the  statute,  although  it  may  be  founded 
upon  «  consideration  directly  between  the  parties.  *  *  *  If  the  real  sub- 
stance of  the  promise  be  to  perform  some  duty  or  obligation  of  the  party  mak- 
ing the  promise,  it  is  not  within  the  statute,  though  in  form  it  is  a  promise  to 
pay  another's  debt,  and  the  result  of  its  performance  may  effect  the  payment 
of  the  debt  of  another.  And  we  believe  it  will  be  found  that  in  all  the  cases 
DOW  regarded  as  sound  where  it  has  been  held  that  a  parol  promise  to  pay  the 
debt  of  another  is  binding,  the  promisor  held  in  his  hands  funds,  securities  or 
property  of  the  debtor,  devoted  to  the  payment  of  the  debt^  and  his  promise 
to  pay  attaches  upon  his  obligation  or  duty,  growing  out  of  the  receipt  of 
each  fund.'* 

In  Massachusetts,  by  a  course  of  decisions  they  have  formulated  a  princi- 
ple controlling  these  cases.  It  is  thus  tersely  stated  in  a  recent  case,  WUlt 
V.  Brown,  118  Mass.  138:  "That  when  the  plaintiff  has,  in  consideration  ol 
ihe  promise  by  the  defendant,  relinquished  some  lien,  benefit  or  advantage 
for  securing  hiB  debt,  and  transferred  that  interest,  or  some  equivalent  benefit, 
to  the  defendant,  it  is  a  new  and  independent  contract  between  the  parties, 
although  the  result  is,  that  the  payment  of  the  debt  of  another  is  incidentally 
and  indirectly  effected :"  citing  Nelson  v.  Boynton,  3  Met.  396;  Curtis  v.  Brovm, 
5  Cush.  488;  Alger  v.  ScoviUe,  1  Gray,  391;  Jepkerson  v.  Hunt,  2  Allen,  417; 
Dexter  v.  Blaachard,  11  Id.  365;  Furbish  v.  Ooodnow,  98  Mass.  296;  Ames  v. 
Foster,  VH^   Id.  400. 

This,  let  it  be  observed,  holds  a  stricter  rule  than  any  other  of  our  courts 
have  adopted;  for  it  requires  the  consideration  to  move/rom  the  creditor  to  th^ 
promisor,  a  principle  acted  upon  in  Furbish  v.  Ooodnow,  and  in  Curtis  v. 
Brown,  In  the  former,  the  debtor  had  conveyed  certain  real  estate  to  the 
promisor  to  indemnify  him  for  his  engagement.  Nevertheless,  the  court  held 
the  promise  within  the  statute,  on  the  authority  of  Curtis  v.  Brown.  This  de- 
cision is  very  justly  criticised  by  Brown,  in  his  work  on  the  Statute  of  Frauds, 
as  not  in  harmony  with  the  current  of  authorities.  It  is  certainly  opposed  to 
the  doctrine  laid  down  in  Mcdlory  v.  OUlet,  and  in  FuUam  v.  Adams,  which 
makes  no  distinction  in  regard  to  the  party  from  whom  the  consideration  pro- 
ceeds, whether  from  the  creditor  or  the  debtor.  The  variance  of  the  decisions 
on  this  point  is  noticed  in  Furbish  v.  Ooodnow,  98  Mass.  302,  the  court  say- 
ing: "  The  other  cases  cited  for  the  plaintiff  indeed  show  that  by  the  later  de- 
cisions in  New  York,  Maine  and  Vermont,  the  application  of  the  statutes  has 
been  so  far  relaxed  in  those  states  as  to  treat  a  transfer  of  property  from  the 
original  debtor  to  the  new  promisor  as  taking  the  promise  of  the  latter  to  ths 
original  creditor  out  of  the  statute.  But  where  the  authorities  are  conflict- 
ing, it  is  important  that  this  court  should  follow  its  own  decisions,  unless 
clearly  satisfied  that  they  are  erroneous,  and  thus  at  least  preserve  uniform^ 
ity  in  the  law  of  this  commonwealth**' 
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Baker  v.  Babnet. 

'  [8  Josmov,  7a.] 

I4ABIIJT7  OF  HuBBAin). — When  a  husband  and  wifo  sepante  hj  oooMot^ 
nnder  an  agreement  that  he  shall  provide  her  with  a  competent  leparBte 
maintenance,  and  he  pays  it  accordingly,  he  is  not  liable  for  necessaries 
sappli  id  to  her ;  but  where  the  agreement  on  the  part  of  the  hnsband  to  pay 
a  certain  sum  to  his  wife,  or  provide  her  with  a  separate  maintftnanoe, 
was  n~  reduced  to  writing  and  no  evidence  of  a  payment  having  been 
made,  he  is  liable  for  goods  furnished  to  his  wife  during  the  separation. 

OsBTiOBABi.  It  appeared  that  the  action  was  brought  by  Bar- 
ney for  goods  to  the  amount  of  eleven  dollars  and  ninety-seyen 
cents,  sold  and  deliyered  to  Baker's  wife;  the  plaintiff's  clerk 
testified  that  it  was  commonly  reported  that  Baker  did  not  liye 
with  his  wife.  Baker  proved  that  be  and  his  wife  had  parted 
by  consent  about  seven  weeks  before  the  delivery  of  the  goods 
to  her;  that  he  was  to  give  her  one  thousand  dollars;  and  that 
she  resided  at  a  different  place.  It  did  not  appear  that  when 
Baker  aud  his  wife  parted,  any  written  agreement  was  made, 
nor  was  there  any  evidence  of  anj  payment  by  Baker  to  his 
wife. 

Skinner,  for  the  plaintiff  in  error. 

Fbot,  contra. 

By  CoiTBT.  If  the  husband  and  wife  part  by  oonsent,  and  he 
secures  to  her  a  separate  maintenance  suitable  to  his  condition 
and  circumstances  in  life,  and  pays  it  according  to  agreement, 
he  is  not  answerable  even  for  necessaries;  and  the  general  repu- 
tation of  the  separation  will  in  that  case  be  sufficient.  It  waa 
so  ruled  by  Holt,  C.  J.,  in  Ibdd  v.  Stokes,  1  SaJk.  116;  and  this 
general  doctrine  seems  to  have  been  conceded  in  Nurse  v.  Oraig. 
5  Bos.  &  P.  148,  in  which  case  all  the  authorities  are  carefully 
reviewed,  and  the  extent  of  the  husband's  responsibility,  when 
he  and  his  wife  part  by  consent,  fully  and  ably  discussed.  The 
court  in  that  case  laid  great  stress  upon  the  circumstance  of  the 
due  security  and  punctual  payment  of  the  pecuniary  main- 
tenance allowed  to  the  wife.  In  the  present  case  the  husband 
and  wife  parted  by  consent  a  few  weeks  prior  to  the  sale  of  the 
goods,  but  the  contract  was  not  reduced  to  writing  until  the 
spring  following;  and  there  was  no  evidence  of  payment  of  any 
part  of  the  sum  agreed  to  be  given  to  the  wife.  The  whole 
rested  in  a  naked  promise  without  validity,  and  if  the  husband 
was  from  that  time  to  be  discharged  from  responsibility  for 
necessaries,  the  wife  might  have  been  left  to  subsist  on  chazK^. 
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The  goods  taken  np  in  this  case  cannot  be  considered  as  nn* 
reaiionable  or  improper;  and  the  defense  below  failed  from  the 
want  of  showing,  that  at  the  time  of  the  sale  of  the  gooda 
the  allowance  was  pimctoallj  paid  or  secured  according  to  th* 
agreement. 
The  judgment  most  therefore  be  affirmed. 


Robinson  v.  Ward. 

[8  JOHKSOir,  86.] 

JvDOifxiiT  OF  Another  Statk — ^An  action  cannot  be  nuuntftined  on  a  judg^ 
ment  recoTored  in  another  stato  against  bail  where  the  proceeding  was 
by  attachment,  without  any  personal  sommons  or  actual  notice  to  the 
bail  who  at  the  time  was  not  in  the  state;  and  in  this  respect,  there  is 
no  diffecence  between  a  soit  against  bail  and  a  suit  against  the  principaU 

Debt  upon  a  judgment  obtained  in  Yermont  against  Ward  as 
the  bail  of  one  Miller  against  whom  execution  had  issued  and 
had  been  returned  nU  est.  It  appeared  that  after  the  return  of 
the  execution  against  Miller,  an  attachment  issued  against 
"Ward  which  was  served  upon  certain  articles  at  the  last  usual 
place  of  abode  of  Ward  in  Vermont;  but,  it  being  shown  to  the 
court,  in  which  the  cause  was  pending,  that  Ward  had  left  the^ 
state  of  Yermont,  notice  to  Ward  was  ordered  by  a  publication 
for  three  weeks  in  a  certain  newspaper,  and  Ward  making  de- 
fault when  called,  pursuant  to  the  publication,  judgment  waa 
entered  against  him.  On  this  judgment  the  action  was  brought. 
A.  verdict  was  taken  for  the  plaintiff  subject  to  the  opinion  of 
the  court. 

SiU,  for  the  plaintiff. 

JET.  Bleecker,  contra. 

By  GoxTBT.  The  principle  adopted  by  this  court  in  the  case 
of  KUbum  Y.  Woodwarlh,  5  Johns.  41.  [4  Am.  Dec.  821]  must 
gOTcrn  the  present.  It  was  there  held,  that  we  would  not  saa* 
tain  an  action  here  upon  a  judgment  in  another  state,  where  tha 
suit  was  commenced  by  attachment,  and  no  personal  summons 
or  actual  notice  given  to  the  defendant,  he  not  being,  at  the 
time  of  issuing  the  attachment,  within  the  state.  In  the  case 
before  us,  it  is  not  positively  stated  that  Ward,  against  whom 
the  judgment  was  recovered  in  Yermont,  was  not  at  the  time  of 
issuing  the  attachment  a  resident  vnthin  the  state,  or  within  the 
jurisdiction  of  the  court.  It  is  evident,  however,  from  the  facta 
stated  in  the  case,  that  he  was  not.    The  process  was  served  by 
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attaching  a  hay-knife  at  one  Lemuel  Biutowb,  in  Bridport;  and 
the  sheriff,  in  his  return  to  the  attachment,  describes  Ward  as 
being  late  of  Bridport;  manifestly  implying  that  he  was  not 
then  a  resident  there.  At  all  eyents,  there  was  no  personal 
service  or  actual  notice.  And  in  the  case  of  KUbum  y.  Wood' 
worth,  it  is  said,  that  to  bind  a  defendant  by  a  judgment,  when 
be  was  never  personally  summoned,  or  had  not  notice  of  the 
proceedings,  would  be  contrary  to  the  first  principles  of  justice. 
And  whether  the  proceedings  were  valid,  and  according  to  the 
course  of  the  court  in  the  place  where  such  judgment  was  ob- 
tained, or  not,  would  make  no  difference,  according  to  the  case 
of  Bvuchanan  v.  Backer,  9  East,  192.  The  principle  on  which 
these  decisions  turn,  applies  to  the  present  case,  notwithstand- 
ing Ward  was  sued  as  bail  in  Vermont.  The  proceedings 
against  him  there  were  in  the  nature  of  a  new  suit;  and  the 
bail  might  have  had  a  good  and  substantial  defense  to  make. 
This  is,  therefore,  the  same  reason  for  his  having  notice  as  in 
any  other  case.  We  are  accordingly  of  opinion  that  the  de- 
fendant is  entitled  to  judgment. 
Judgment  for  the  defendant. 

This  case  is  on  accordance  with  the  doetrine  now  genenUy  held.  See 
Boffors  v.  Coleman,  3  Am.  Deo.  733,  and  see  note  to  Bartki  v.  Knight,  2  Am. 
Dec  42. 

In  Fentan  v.  CfarUck,  8  Johns.  194,  which  was  an  action  of  debt  on  a  jodg- 
ment  obtained  in  the  state  of  Vennont^  against  one  who  was  not  penonaUj 
aerved,  the  conrt  again  affirmed  the  doctrine  of  the  piinoipal  oase^  and  that 
of  KUbum  V.  Woodworth. 


Jackson  v.  Given. 

[8  JoBnov,  187.] 

PcTBOHAfiB  or  OuTSTAin>iKa  Title. — ^A  person  in  pooseasion  to  pioteot  his 

own  title,  may  lawfully  purchase  an  outstanding  title^  notwithataoding 

the  statute  against  the  purchase  of  such  titles. 
Bbcx>bi>ino  Title. — A  deed  when  first  recorded  is  entitled  to  priority  under 

the  statute,  when  there  is  no  satisfactoty  proof  of  an  actual  oroooatrao- 

tive  notice  of  a  prior  deed.    To  defeat  the  prior  registry  of  a  aeoond 

deed,  there  must  be  fraud  or  undoubted  notioe. 
Grantee  UKAfVECTED  with  Nones. — ^If  one  affected  with  notioe^  conveys 

to  another  without  notice,  the  latter  is  as  much  pioteoted  as  if  no  notioe 

had  ever  existed. 

Ejectment.  The  plaintiff  proTed  a  patent  dated  July  8, 1790, 
granting  the  premises  to  Alexander  TJmphrey,  one  of  the  lee- 
6ors,  in  consideration  of  military  servioes,  and  a  deed  from  him 
to  S.  TJmphrey  dated  February  5,  1795,  recorded  in  Febroaiy, 
1807.    The  defendants  produced  a  deed  for  the  lot  dated  June, 
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1793y  from  one  Alexander  Umphrej  to  T.  Benedict,  who  con- 
vejed  to  J.  Masters  in  July,  1793,  and  a  deed  from  the  real  pat- 
entee, Alexander  TTmphrej,  to  one  Williams,  dated  August  31, 
1804,  recorded  in  April,  1806,  which  deed  to  Williams  Masters 
purchased  in  April,  1806,  and  had  it  duly  recorded.  The  defend- 
ants claimed  under  one  Atkinson  by  virtue  of  a  deed  dated 
prior  to  August  31,  1804,  to  him  from  Masters,  and  were  in 
possession  at  the  time  of  the  deed  from  Williams  to  Masters,  as 
also  at  the  time  of  the  deed  from  TJmphrey  to  Williams. 

The  juxy,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  defendants;  and  a  motion  for  a  new  trial  was  then  made 
hy  the  plaintiff. 

Bodman  and  Shepherd,  for  the  plaintiff. 

E,  Williams,  contra. 

By  Court,  Kent,  C.  J.  When  Williams  purchased  of  the 
patentee,  in  August,  1804,  Atkinson  and  those  in  possession 
under  him  held  the  lot  adversely,  under  a  false  title  derived 
from  a  fraudulent  source,  and  not  from  the  real  patentee.  But 
as  "Vmiiams'  title  was  afterwards  purchased  in  by  Masters,  for 
the  benefit  of  Atkinson  and  those  in  possession  under  him,  the 
lessors  of  the  plaintiff  cannot  set  up,  against  those  veiy  tenants, 
that  adverse  possession  to  defeat  the  purchase  by  Williams. 
The  defendants  haye  a  right  to  protect  themselves  under  that 
title,  equally  as  if  they  had  themselves  purchased  it  in  the  first 
instance.  Why  not?  The  party  in  possession  may  always  pur- 
chase in  an  outstanding  title;  and  Atkinson  and  those  under' 
him  have  a  light,  by  the  purchase  under  Williams,  to  connect 
themselves  with  the  patentee.  The  prohibition  from  purchas- 
ing pretended  titles  was  intended  for  the  benefit  of  the  party  at 
the  time  in  possession,  and  it  ought  not  to  be  used  as  a  weapon 
against  such  party.  This  would  be  defeating  the  very  object 
and  policy  of  the  rule.  In  the  case  of  Keile  v.  Clopton,  Garter, 
18,  Sir  O.  Bridgman,  0  J.,  said  that  an  act  may  be  void  in  sev- 
eral degrees:  1.  Yoid,  so  as  if  never  done,  to  all  purposes,  so 
as  all  persons  may  take  advantage  thereof;  2.  Yoid  to  some 
purposes  only;  3.  So  void  by  operation  of  law  that  he  that  will 
have  the  benefit  of  it  may  make  it  good.''  Quisquis  potest  renun- 
dare  jure  pro  se  introducto.  The  statute  allows  the  party  in 
possession  to  buy  any  pretended  title;  and  thero  is  no  reason 
that  the  rule  making  the  purchase  of  a  pretended  title  void 
should  be  applied  to  n  purchase  set  up  by  the  yery  party  in 
possession  at  the  time.     The  title  so  set  up  cannot  be  to  tht 
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prejudice  of  any  person.     It  is  not  within  the  mischief  of  main- 
tenance. 

The  deed  from  the  patentee  to  Williams  being  first  recorded, 
is  entitled  by  the  statute  to  a  preference.     Nothing  can  defeat 
this  preference  but  the  fact  that  Williams,  when  he  made  the 
purchase,  had  notice  of  the  prior  conyeyauce  from  the  patentee 
of  the  fifth  of  February,  1795.     There  is  no  pretense  that  he 
had  any  express  knowledge  of  that  specific  conyeyance;  and  the 
only  ground  from  which  we  can  deduce  any  implied  or  con- 
structive notice  of  it  arises  from  the  conversation  which  Will- 
iams had  with  a  third  person  about  the  time  of  the  purchase,  in 
which  he  said  that ''he  had  understood  that  Umphrey  had 
fooled  away  the  lot,  and  had  sold  it  several  times,  and  did  not 
consider  it  worth  his  trouble  to  look  about  it."    Even  if  we 
were  to  admit  that  implied  notice  will  supply  the  absence  of  the 
registry  of  the  prior  conveyance,  this  conversation,  unaccom- 
panied with  other  circumstances,  is  too  loose  to  justify  the  in- 
ference of  such  notice.     The  purchaser  under  the  prior  deed 
was  not  in  possession,  and  never  had  been.     That  deed  had 
been  executed  nine  years  before,  and  had  been  suffered  to 
remain  dormant,  not  only  without  being  recorded,  but  without 
any  transfer  of  possession,  or  any  act  of  ownership  on  the  part 
of  the  purchaser.     If  the  vague  reports  which  Williams  might 
have  hieard  be  applied  to  this  particular  prfor  deed,  he  might 
well  have  presumed  that  it  was  not  bona  fide,  or  had  been  can- 
celled; and  it  would  be  rigorous  to  deprive  him  of  his  regular 
legal  title  under  the  statute  by  the  imputation  of  a  fraud  so  im- 
perfectly supported.     In  the  case  of  Bine  v.  Dodd,  2  Atk.  275. 
Lord  Hardwicke  said  that  mere  suspicion  of  notice  was  not 
enough  to  break  in  upon  the  registry  act;  and  that  nothing 
short  of  fraud  or  clear  and  undoubted  notice  would  do.     This 
decision  was  cited,  with  much  approbation,  by  the  master  of  the 
rolls  in  JoUand  v.  Stainbridge,  3  Vesey,  478.     But  if  Williams 
did  purchase  with  notice,  the  subsequent  x^^i^chase  by  Masters 
from  him  is  not  to  be  afifected  by  the  fraud  of  Williams.    It  is 
a  settled  rule  that  if  one  affected  with  notice  conveys  to  one 
without  notice,  the  latter  shall  be  protected  equally  as  if  no 
notice  had  ever  existed:  2  Yern.  384;  2  Fonb.  153;  Amb.  313; 
1  Johns.  573,  574  [3  Am.  Dec.  353]. 

The  motion  on  the  part  of  the  plaintiff,  ought,  therefore,  to 
be  denied. 

Motion  denied.  

See  note  to  Ludlow  v.  Oillt  1  Am.  Dec.  6M»  and  see  Famtworth  v.  CHiUU, 
3  Am.  Dec.  249. 
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Haff  v.  Marine  Ins.  Go. 

[8  Jommom,  163.] 

SuKvxi  DurKMomsa  Uvaowmnaa. — ^A  policy  oontained  the  okiiae  "that 
if  the  yeesel  upon  a  legular  survey,  should  be  declared  unseaworihy,  by 
reason  of  her  being  unsound  or  rotten,  or  incapable  of  prosecuting  her 
▼oyBg^  on  account  of  her  being  unsound  or  rotten,  the  insurers  should 
not  be  bound  to  pay  their  subscription."  The  survey  stated  injuries 
arising  from  stoims,  besides  the  decay  of  her  timbers.  It  was  held  that 
as  the  survey  and  condenmatioa  for  unseaworthiness  did  not  proceed  on 
the  sole  ground  of  rottenness  or  decay,  but  on  that  fact  connected  with 
other  mattefs,  it  was  not  conclusive^  and  the  insured  were  entitled  to 


Aonov  on  a  policy  of  insurance  on  a  schooner,  at  and  from 
New  Yorky  to  a  port  in  North  Carolina,  and  at  and  from  thence 
to  Port  AntoniOy  Jamaica.    The  policy  contained  the  clause, 
"  that  if  the  vessel,  upon  a  regular  survey ,  should  be  thereby 
declared  unseaworthy,  by  reason  of  her  being  unsound  or  rotten, 
or  incapable  of  prosecuting  her  voyage  on  account  of  her  being 
Tinfiound  or  rotten,  that  the  assurers  shall  not  be  bound  to  pay 
their  subscription  on  the  policy."    Having  experienced  much 
bad  weather,  it  became  necessary  to  have  the  vessel  surveyed  at 
Port  Antonio,  and  the  survey,  under  the  hands  and  seals  of  three 
Burveyois,  was  read  in  evidence.    It  stated  that  the  schooner's 
"  timbers,  fore  and  aft,  weie  rotten,  and  the  oakum  worked 
out  of  the  wood  ends  forward,  the  foremast  sprung,  her  main 
cross-trees,  main  transom,  rudder-head,  deck-knees,  and  her 
ceiling  in  general,  rotten;  her  flying-jib,  foresail,  topsails,  and 
all  the  other  sails,  with  the  hulk,  not  sufficient  to  proceed  on 
her  intended  voyage,"  and  concluded  with  the  ''  opinion  that 
she  was  not  worthy  of  the  necessary  repairs,  and  ought  to  be 
Bold  for  the  benefit  of  all  concerned."    The  plaintiff  read  in 
evidence  the  master's  deposition  as  to  the  injuries  to  the  vessel 
oocasioned  by  stress  of  weather,  and  offered  to  prove  the  sea- 
worthiness of  the  schooner  at  the  time  of  sailing,  and  that  she 
was  not  unsound  or  rotten  when  surveyed.     An  objection  to 
this  evidence  and  a  motion  for  a  nonsuit  were  overruled,  the 
judge  oonsidehng  the  survey  prima  facie  evidence  only,  but 
reserving  the  point.    Plaintiff's  counsel  then  offered  the  de* 
position  of  Sogers,  one  of  the  surveyors,  to  prove  that  the  con- 
demnation of  the  schooner  was  on  the  ground  of  injuries,  which 
could  not  be  repaired  at  an  expense  less  than  hidf  her  value. 
This  evidence  was  rejected,  the  notary  not  being  able  to  testify 
tliat  be  had  read  the  deposition  to  Rogers,  or  knew  its  contents 
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it  have  laid  in  the  mouth  of  the  defendant  to  say  that  he  was 
not  suable,  because  the  time  of  payment  had  not  arriyed,  as  he 
had  not  arrived  in  New  York.  The  force  and  effect  of  the  con- 
tract must  be  determined  from  the  contract  itself^  and  not  by 
proof  aliunde.  The  lex  lod  is  to  govern,  unless  the  parties  had 
in  view  a  different  place  by  the  terms  of  the  contract.  Si  paries 
alium  in  contra  hendo  hcum  respexerint.  This  is  the  languagfe 
of  Huber.  Lord  Mansfield,  in  BoMnson  y.  Bland,  2  Burr.  1077, 
says,  the  law  of  the  place  can  neyer  be  the  rule  where  the 
transaction  is  entered  into  vnth  an  express  view  to  the  law  of 
another  country,  and  that  was  the  case  with  the  contract  in  that 
cause. 

This  case  does  not  fall  within  the  range  of  those  cases  in 
which  the  courts  have  admitted  parol  proof  of  an  agreement  to 
enlarge  the  time  of  performance.  In  all  those  cases,  the  agree- 
ment was  subsequent  to  the  time  of  the  original  contract,  and 
admitted  the  force  and  effect  of  it:  1  Johns.  Cas.  22  [1  Am. 
Dec.  92];  1  Esp.  N.  P.  35;  3  Johns.  631.  Here  the  proof,  ac- 
cording to  the  import  of  the  case,  went  to  show  the  original 
agreement  to  be  different  from  what  the  note  declared  it  to  be; 
and  it  was,  therefore,  inadmissible. 

2.  The  testimony  being  rejected,  the  next  question  is,  which 
party  was  bound  to  proye  the  law  of  Jamaica.  The  court  can- 
not know,  ex  officio,  what  are  the  rights  and  disabilities  of  in- 
fants, or  when  infancy  ceases,  by  the  provincial  law  of  Jamaica. 
These  questions  depend  much  upon  municipal  regulations;  and 
what  the  foreign  law  is  must  be  proved  as  a  matter  of  fact. 
This  was  so  ruled  by  Lord  Eldon  in  Male  v.  Boberts,  3  Esp.  N. 
P.  163.  The  defendant  was  bound  to  make  out  a  valid  defense, 
and  it  therefore  lay  with  him  to  show  that  his  plea  of  infancy 
was  good  by  the  law  of  Jamaica.  The  court  are  not  to  know 
that  fact  without  proof;  and  the  good  sense  and  logic  of  plead- 
ing show  that  it  is  the  duty  of  the  party  who  interposes  a 
defense  to  a  contract  otherwise  binding,  to  prove  eveiything 
requisite  to  the  validity  of  the  defense.  It  was  enough  for  the 
plaintiff  to  rely  upon  his  demand  until  it  had  been  legaUy  met 
by  the  plea.  If  the  defendant  had  specially  pleaded  infancy, 
he  ought  to  have  accompanied  it  vnth  an  averment  that  by  the 
law  of  Jamaica  he  was  an  infant,  and  the  contract  not  binding 
upon  him.  As  the  defendant  did  not  prove  what  the  law  of 
Jamaica  was  on  the  subject,  he  did  not  make  out  his  defense, 
4nd  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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In  Norton  t.  Coons,  6  K.  Y.  41,  reference  is  made  to  the  principle  laid 
down  that  where  the  operation  of  a  contract  ia  clearly  settled  by  a  general 
principle  of  law,  it  is  to  be  taken  to  be  the  true  sense  of  the  contracting  par- 
ties^ and  it  is  against  the  general  role  to  vary  the  operation  of  a  writing  by 
parol;  and  on  this  the  principal  case  is  again  cited  in  Barry  v.  Bansonif  12 
N.  Y.  464.  In  regard  to  infancy  as  a  defense  under  a  foreign  law,  the  case  is 
noticed  in  CuUer  v.  Wright,  22  N.  Y.  486;  and  on  the  same  point  in  Stoiy  on 
Conflict  of  Laws,  sec.  82.  In  Brown  v.  WUey,  20  How.  U.  S.,  it  is  cited  as 
aathoiiity,  showing  parol  evidence  inadmissible,  that  a  note  which  is  payable 
pvsMntly,  28  payable  at  a  distant  day. 


People  v.  Ruqglbs. 

[8  JoBinoN,  389.] 

BiiaflFBXifr  Ikdiotablb. — Christianity  being  reoogniaed  by  the  law,  therefore 
bLasphomy  against  God,  and  profane  ri<Uoale  of  Christ  or  the  holy  scrip- 
tores,  are  punishable  at  common  law.  Accordingly,  where  one  ottered 
the  following  words,  "Jesus  Christ  was  a  bastard,  and  his  mother  most 
be  a  whore^"  it  was  held  to  be  a  poblio  offense  ponishable  by  the  oommos 
law. 

InDiorMENT  for  wickedly^  maliciously  and  blaspbemouslj  ut- 
tering and  with  a  loud  Toice  publishing  in  the  presence  of  diyers 
christian  people,  of  and  concerning  the  christian  religion,  and 
of  and  concerning  Jesus  Christ,  the  false,  scandalous,  malicious 
und  blasphemous  words:  ''  Jesus  Christ  was  a  bastard,  and  hia 
mother  must  be  a  whore."  The  defendant  was  found  guilty  by 
the  court  of  common  pleas  and  sentenced  to  imprisonment  for 
three  months  and  to  pay  a  fine  of  five  hundred  dollars. 

Wended^  for  the  prisoner. 
Oold^  contra. 

By  Court,  Ejent,  0.  J.  The  offense  charged  is,  that  the  de- 
fendant below  did  ''wickedly,  maliciously  and  blasphemously 
utter,  in  the  presence  and  hearing  of  divers  good  and  christian 
people,  these  false,  feigned,  scandalous,  malicious,  wicked  and 
blasphemous  words,  to  wit:  "  Jesus  Christ  was  a  bastard,  and 
his  mother  must  be  a  whore;"  and  the  single  question  is,  whether 
this  be  a  public  offense  by  the  law  of  the  land.  After  convic 
tion  we  must  intend  that  these  words  were  uttered  in  a  wanton 
manner  and,  as  they  evidently  import,  with  a  wicked  and  ma- 
licious disposition,  and  not  in  a  serious  discussion  upon  any  con- 
troverted point  in  religion.  The  language  was  blasphemous 
not  only  in  a  popular,  but  in  a  legal  sense;  for  blasphemy,  ac- 
cording to  the  most  precise  definitions,  consists  in  maliciously 
reviling  Qod  or  religion,  and  this  was  reviling  Christianity 
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Uiroagh  its  aathor:  Emlyn's  Preface  to  the  State  Trials,  p.  8; 
see,  also,  Whitlock's  Speech,  State  Trials,  Tol.  2, 273.  The  juiy 
have  passed  upon  the  intent  or  quo  animo,  and  if  those  words 
spoken,  in  any  case,  will  amount  to  a  misdemeanor,  the  indict- 
ment is  good. 

Such  words,  uttered  with  such  a  disposition,  were  an  offense 
at  common  law.  In  Ihylor^a  case^  1  Vent.  293;  3  Keb.  607;  Tre- 
main's  Pleas  of  the  Crown,  226,  the  defendant  was  convicted 
upon  information  of  speaking  similar  words,  and  the  court  of 
E.  B.  said  that  Christianity  was  parcel  of  the  law,  and  to  cast 
contumelious  reproaches  upon  it,  tended  to  weaken  the  founda- 
tion of  moral  obligation  and  the  efficacy  of  oaths.  And  in  the 
case  of  Hex  v.  Wbolston,  1  Str.  834;  Fits^.  64,  on  a  like  convic- 
tion, the  court  said  they  would  not  suffer  it  to  be  debated  whether 
defaming  Christianity  in  general  was  not  an  offense  at  common 
law,  for  that  whatever  strikes  at  the  root  of  Christianity  tends 
manifestly  to  the  dissolution  of  civil  government.  But  the  court 
were  careful  to  say  that  they  did  not  intend  to  include  disputes 
between  learned  men  upon  particular  controverted  points.  The 
same  doctrine  was  laid  down  in  the  late  case  of  The  Kingy.  WUL- 
iama^  for  the  publication  of  Paine's  '*  Age  of  Reason,"  which 
was  tried  before  Lord  Kenyon,  in  July,  1797.  The  authorities 
show  that  blasphemy  against  Gh>d,  and  contumelious  reproaches 
and  profane  ridicule  of  Christ  or  the  holy  scriptures  (which  are 
equally  treated  as  blasphemy),  are  offenses  punishable  at  com- 
mon law,  whether  uttered  by  words  or  writings:  Taylor's  case, 
1  Vent.  293;  4  Bl.  59;  1  Hawk.  b.  1,  c.  5;  1  East's  P.  O.  3;  Tre- 
maine's  Entries,  225,  Bex  v.  Doyley,  The  consequences  may  be 
less  extensively  pernicious  in  the  one  case  than  in  the  other,  but 
in  both  instances  the  reviling  is  still  an  offense,  because  it  tends 
to  corrupt  the  morals  of  the  people,  and  to  destroy  good  order. 
Such  offenses  have  always  been  considered  independent  of  any 
religious  establishment  or  the  rights  of  the  church.  They  are 
treated  as  affecting  the  essential  interests  of  civil  society. 

And  why  should  not  the  language  contained  in  the  indict- 
ment be  still  an  offense  with  us?  There  is  nothing  in  our 
manners  or  institutions  which  has  prevented  the  application  or 
the  necessity  of  vhis  part  of  the  common  law.  We  stand 
equally  in  need  now  as  formerly  of  all  that  moral  discipline 
and  of  those  principles  of  virtue  which  help  to  bind  society 
together.  The  people  of  this  state,  in  common  with  the  people 
of  this  country,  profess  the  general  doctrines  of  Christianity,  as 
the  rule  of  their  faith  and  practice;  and  to  scandalize  the 
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author  of  these  doctrines  is  not  only,  in  a  religious  point  of 
Tiew  extremely  impious,  but  even  in  respect  to  the  obligations 
due  to  society,  is  a  gross  violation  of  decency  and  good  order. 
Nothing  could  be  more  offensiye  to  the  virtuous  part  of  the 
community,  or  more  injurious  to  the  tender  morals  of  the 
young  than  to  declare  such  profanity  lawful.  It  would  go  to 
confound  all  distinction  between  things  sacred  and  profane; 
for,  to  use  the  words  of  one  of  the  greatest  oracles  of  human 
wisdom,  ''profane  scoffing  doth  by  little  and  little  deface  the 
reverence  for  religion;"  and  who  adds,  in  another  place,  ''  two 
principal  causes  have  I  ever  known  of  atheism— curious  contro- 
versies and  profane  scoffing."  Lord  Bacon's  Works,  vol.  2, 
291,  603.  Things  which  corrupt  moral  sentiment,  as  obscene 
actions,  prints  and  writings,  and  even  gross  instances  of  seduc- 
tion, have  upon  the  same  principle  been  held  indictable;  and 
shall  we  form  an  exception  in  these  particulars  to  the  rest  of 
the  civilized  world?  No  government  among  any  of  the  pol- 
ished nations  of  antiquity,  and  none  of  the  institutions  of 
modem  Europe  (a  single  and  monitory  case  excepted)  ever 
hazarded  such  a  bold  ei^riment  upon  the  solidity  of  the 
public  morals  as  to  penult  with  impunity,  and  under  the  sanc- 
tion of  their  tribunals,  the  general  religion  of  the  community 
to  be  openly  insulted  and  defamed.  The  veiy  idea  of  jurispru- 
dence with  the  ancient  law-givers  and  philosophers  embraced 
the  religion  of  the  country:  Jurieprudeniia  est  divinarum  aique 
humanarum  rerum  notiiia:  Dig.  b.  1,  10,  2;  Cio.  De  Legibus, 
b.  2,  passim. 

The  free,  equal  and  undisturbed  enjcrjrment  of  religious  opin- 
km,  whatever  it  may  be,  and  free  and  decent  discussions  on  any 
religious  subject,  is  granted  and  secured;  but  to  revile,  with  ma- 
licious and  blasphemous  contempt,  the  religion  professed  by 
almost  the  whole  community,  is  an  abuse  of  that  right.  Nor  are  we 
bound,  by  any  expressions  in  the  <^onstitution,  as  some  have 
fltrangely  supposed,  either  not  to  punish  at  all,  or  to  punish  in- 
discriminately, the  like  attacks  upon  the  religion  of  Mahomet  or  of 
the  grand  Lama;  and  for  this  plain  reason,  that  the  case  assumes 
that  we  are  a  christian  people,  and  the  morality  of  the  countzy 
is  deeply  ingrafted  upon  Christianity,  and  not  upon  the  doctrines 
or  worship  of  those  impostors.  Besides,  the  offense  is  crimen 
matisHae^  and  the  imputation  of  malice  could  not  be  inferred 
from  any  invectives  upon  superstitions  equally  false  and  un- 
known. We  are  not  to  be  restrained  from  animadversion  upon 
offenses  against  public  decency,  like  those  committed  by  Sir 
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Charles  Sedley,  1  Sid.  168,  or  by  one  Bollo,  Sayer,  158,  meiely 
%>ecauBe  there  may  be  aavage  tribes,  and  perhaps  semi-barbar- 
ous nations,  whose  sense  of  shame  would  not  be  affected  by 
what  we  should  consider  the  most  audacious  outrages  upon  de- 
.corum.   It  is  sufficient  that  the  common  law  checks  upon  words 
;and  actions,  dangerous  to  the  public  welfare,  apply  to  our  caae, 
-and  are  suited  to  the  condition  of  this  and  every  other  people 
whose  manners  are  refined,  and  whose  morals  haye  been  ele- 
VKated  and  inspired  with  a   more  enlarged   benoTolence,  by 
"means  of  the  christian  religion. 

Though  the  constitution  has  discarded  religious  establish- 
ments, it  does  not  forbid  judicial  cognizance  of  those  offenses 
against  religion  and  morality  which  have  no  reference  to  any 
such  establishment,  or  to  any  particular  form  of  goTemment, 
but  are  punishable  because  they  strike  at  the  root  of  moral  ob- 
ligation, and  weaken  the  security  of  the  social  ties.  The  object 
<rf  the  thirty-eighth  article  of  the  constitution  waa  to  "  gaard 
against  spiritual  oppression  and  intolerance,"  by  declaring  that 
^*  the  free  exercise  and  enjoyment  of  religious  profession,  and 
worship,  without  discrimination  or  preference,  should  for  CTer 
thereafter  be  allowed  within  this  state  to  all  mankind."  This 
declaration,  noble  and  magnanimous  as  it  is,  when  duly  under- 
stood, never  meant  to  withdraw  religion  in  general,  and  with  it 
the  best  sanctions  of  moral  and  social  obligation  from  all  con- 
43ideration  and  notice  of  the  law.  It  will  be  fully  satisfied  by  a 
tfree  and  universal  toleration,  without  any  of  the  tests,  disaUli- 
ties  or  discriminations,  incident  to  a  religious  establishment 
To  construe  it  as  breaking  down  the  common  law-barriers 
against  licentious,  wanton  and  impious  attacks  upon  Christianity 
itself,  would  be  an  enormous  perversion  of  its  meaning.  The 
proviso  guards  the  article  from  such  dangerous  latitude  of  con- 
struction, when  it  decrees  that  "  the  liberty  of  conscience  hereby 
^franted,  shall  not  be  so  construed  as  to  excuse  acts  of  licentious- 
ness, or  justify  practices  inconsistent  with  the  peace  and  safely  of 
Hhis  state."  The  preamble  and  this  proviso  are  a  species  of 
commentary  upon  the  meaning  of  the  article,  and  they  soffi- 
«ciently  show  that  the  framers  of  the  constitution  intended  only 
to  banish  test-oaths,  disabilities  and  the  burdens,  and  some- 
times the  oppressions,  of  church  establishments;  and  to  secure 
to  the  people  of  this  state,  freedom  from  coercion,  and  an 
equality  of  right  on  the  subject  of  religion.  This  was  no 
<loubt  the  consummation  of  their  wishes.  It  was  all  that  reason- 
able minds  could  require,  and  it  had  long  been  a  favorite  object. 
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on  both  sides  of  tlie  AUantio,  with  some  of  the  most  enlightened 
friends  to  the  rights  of  mankind,  whose  indignation  had  beeu 
roused  by  inf  ringments  of  the  liberty  of  conscience,  and  whose 
seal  was  inflamed  in  the  pursuit  of  its  enjoyment.  That  this 
was  the  meaning  of  the  constitution,  is  further  confirmed  by  a 
paragraph  in  a  preceding  article,  which  specially  proTides  that 
"  such  parts  of  the  common  law  as  might  be  construed  to  estab- 
lish or  maintain  any  particular  denomination  of  christians,  or 
their  ministers,"  were  thereby  abrogated. 

The  legislatiye  exposition  of  the  constitution  is  conformable 
to  this  view  of  it.  Christianity,  in  its  enlarged  sense,  as  a  re- 
ligion revealed  and  taught  in  the  bible,  is  not  unknown  to  our 
law.  The  statute  for  preventing  immorality:  Laws,  toI.  1, 
224;  B.  S.  675,  s.  69  etseq.,  consecrates  the  first  day  of  the 
week  as  holy  time,  and  considers  the  violation  of  it  as  immoral. 
This  was  only  the  continuation,  in  substance,  of  a  law  of  the 
colony  which  declared  that  the  profanation  of  the  Lord's  day 
was  "  the  great  scandal  of  the  Christian  faith."  The  acts  oon- 
oeming  oaths:  Laws,  vol.  1,  p.  405;  2  B.  S.  407,  sec.  82,  recog- 
nizes the  common  law  mode  of  administering  an  oath,  "by 
laying  the  hand  on  and  kissing  the  gospels."  Surely,  then,  we 
are  bound  to  conclude  that  wicked  and  malicious  words,  writ- 
ings and  actions  which  go  to  vilify  those  gospels,  continue,  as 
at  common  law,  to  be  an  offense  against  the  public  peace  and 
safety.  They  are  inconsistent  with  the  reverence  due  to  th^ 
administration  of  an  oath,  and  among  their  other  evil  conse- 
quences, they  tend  to  lessen  in  the  public  mind  its  religious 
sanction. 

The  court  are  accordingly  of  opinion  that  the  judgment  below 
miist  be  affirmed. 

Judgment  affirmed. 

Affinmng  the  dootrine  hero  laid  down,  see  1  Bishop,  Or.  K,  mo.  497;  S 
Id.,  MOk  14,  77,  78^  81;  Updegraph  v.  CammomoeaUh,  11  Seig.  k  B.  894; 
Commonwealth  v.  Knedand,  20  Fiok.  206,  218;  State  v.  Ohatidler,  2  Haning. 


Barker  v.  Phgsnix  Ins.  Go. 

[8JoHiisoii>807.] 

"Pmoor  ow  Loss. — ^The  danae  in  a  policy  that  the  looa  ia  to  be  paid  within 
thirty  daya  after  proof  of  interest  and  loss,  is  merely  to  fnmish  reason- 
able  information  to  the  insurer,  and  is  liberally  constraed  to  require  only 
the  best  evidence  of  the  fact  in  the  posseeaion  of  the  party  at  the  time. 

BtTBJBCfTS  ov  GsnEBAL  AvBRAOB. — ^Wages  and  proviaionB  of  the  orew,  the  «a; 
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penaes  of  nnloadin^  repairing  reloading  stoFBgc^  eie.,  whea  a  Touel 
meets  with  an  accident^  are  aabjects  of  general  average. 
Wajibaittt  or  National  Ghakactkb. — Where  the  insoranoe  was  expressed 
to  be  on  the  "good  American  ship  called  the  Bodman,"  it  was  held  to  be 
a  warranty  that  the  ship  was  American,  and  proof  that  she  was  owned 
by  an  American  citizen,  and  had  all  the  papers  for  an  American  vessel, 
except  a  register,  having  sailed  with  a  sea-letter  only,  was  held  to  be 
sufficient  evidence  of  a  compliance  with  the  warranty. 

AonoN  on  a  policy  of  insuranoe  on  goods  laden  on  board 
''the  American  ship  called  the  Bodman,  at  and  from  St. 
Petersburg  to  New  York."  It  appeared  that  after  sailing  from 
St.  Petersburg  the  Tessel  experienced  very  tempestaous  weather, 
was  forced  on  the  rocks,  and  having  cleared,  was  obliged  to  go 
into  the  roads  of  Copenhagen  for  repairs;  that  an  embargo  was 
laid  upon  the  vessel,  and  she  was  allowed  to  depart  only  on 
leaving  her  cargo;  that  the  vessel  sailed  from  Copenhagen  in 
ballast  for  New  York,  but  owing  to  the  unfavorable  winds  and 
sickness  of  some  of  the  crew,  the  master  put  back  to  St.  Peters- 
burg, where  they  arrived  July  24,  1808. 

The  plaintiff  proved  that  he  addressed  a  letter  of  abandon- 
ment to  the  defendant,  on  the  fifth  October,  1808,  together 
vnth  a  letter  from  the  master,  Captain  Corlis,  to  Thomas  Mullett 
A  Co.  of  London,  containing  all  the  information  relative  to  the 
cargo;  and  claimed  as  for  a  total  loss;  that  on  the  twenty-first 
of  the  same  month,  plaintiff  sent  to  the  defendants  several 
documents,  among  which  were  the  captain's  protest,  the  survey 
at  Copenhagen,  and  an  invoice  and  bill  of  lading  of  the  cargo 
shipped  at  St.  Petersburg.  An  objection  to  the  preliminary 
proof  was  overruled.  The  plaintiff  then  gave  evidence  of,  and 
claimed  contribution  for,  the  expenses  of  wages,  provisions, 
repairs,  etc.,  from  the  time  of  the  accident  forcing  the  vessel  to 
proceed  to  Copenhagen  until  her  departure  therefrom;  this  was 
objected  to,  and  the  objection  overruled.  Defendants'  counsel 
moved  for  a  nonsuit,  on  the  ground  that  plaintiff  had  not 
proved  the  vessel  to  be  American,  but  that  it  appeared  the 
vessel  was  only  a  sea-letter  vessel  with  an  American  register. 
This  motion  was  denied,  and  the  jury  instructed  to  find  for  the 
plaintiff  for  a  total  loss,  and  for  a  proportion  of  the  expenses 
incurred  prior  to  March  26,  1808,  the  time  when  oleaiance 
papers  were  obtained  from  Copenhagen. 

Harria  and  Van  Vechten,  for  the  defendants,  moved  for  a  new 
trial.  The  preliminary  proofs  were  insufficient,  they  should 
have  been  accompanied  with  the  protest  of  the  captain :  1  Johns. 
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181  [3  Am.  Dec.  307];  2  Id.  136;  1  Cai.  49;  2  Johns.  136  [8 
Am.  Dec.  406];  1  Johns.  Cas.  313  [1  Am.  Dec.  117];  4  Johns. 
132.  The  wages  and  provisions  and  expenses  of  unloading, 
etc.,  onght  not  to  have  been  brought  into  general  average: 
Marsh,  on  Ins.  b.  1,  c.  12,  s.  7;  Abbott  on  Slup.  part  iii,  c.  8, 
&  8,  9;  Beawes'  Lex  Merc.  148;  Park,  172;  Magens,  66,  64,  98, 
240;  Penny  v.  New  York  Ins,  Co.,  3  Oai.  155  [2  Am.  Dec.  260]. 
The  words  of  the  policy  amounted  to  a  warranty  that  the  ship 
was  American:  1  Johns.  Oas.  341;  2  Id.  168;  3  Bos.  ft  P.  201, 
41)9;  and  the  insured  must  show  that  the  vessel  is  furnished 
with  all  the  documents  sufficient  to  establish  her  neutral  char- 
acier:  Park,  467;  7  T.  B.  681,  705;  1  Oai.  549;  2  Johns.  157; 
a  Esp.  Gas.  615. 

Henry,  carUra. 

By  Court,  Kent,  0.  J.  1.  The  first  objection  to  the  plaint- 
iff's right  of  recovery,  is  that  the  preliminary  proofs  were  in- 
sufficient. The  plaintiff  duly  and  formally  abandoned  in  writing 
on  the  fifth  of  October,  and  communicated  with  the  letter  of 
abandonment,  a  copy  of  the  letter  from  Oaptain  Oorliss,  of  the 
eleventh  of  July  preceding,  which  contained  all  the  information 
that  he  bad  at  that  time  received.  The  letter  of  the  captain 
stated  that  the  cargo  insured  had  been  detained  at  Copenhagen 
by  an  embargo,  and  that  he  had  been  obliged  to  leave  it  behind. 
The  plaintiff,  upon  receiving  this  advice  of  a  total  loss,  elected 
to  abandon,  and  there  is  no  doubt  but  that  the  fact  of  the 
detention  of  the  cargo  justified  the  measure.  It  was  sufficient 
for  the  plaintiff  to  have  stated,  as  he  unequivocally  did  in  his 
letter,  his  determination  and  offer  to  abandon,  together  with 
notice  of  the  particular  loss  upon  which  it  was  grounded.  This 
was  all  that  the  law  required  to  give  validity  to  the  act:  Mar- 
shall, tit.  Abandonment,  s.  3;  Thellusan  v.  Fletcher,  1  Esp.  73; 
Emerigon,  tom.  2, 189.  The  requisite  documents  and  proofs  of 
interest  and  loss,  may  be  communicated,  says  Emerigon,  p. 
192,  at  any  time  after  the  abandonment.  The  act  of  abandon- 
ment under  the  general  law  of  insurance,  and  the  furnishing 
the  preliminary  proofi^  under  the  special  stipulation  in  the 
policy,  are  distinct  acts,  and  must  not  be  confounded.  The 
clause  in  the  policy,  that  the  loss  is  to  be  paid  thirty  days  after 
proof  thereof,  gave  rise  to  what  is  termed  in  our  books,  the  pre- 
liminary proofs,  and  as  its  object  was  only  to  furnish  reason- 
able information  to  the  iusurer,  so  that  he  might  be  able  to 
form  some  estimate  of  his  rights  and  duties  before  he  was 
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obliged  to  pay,  it  has  always  been  liberally  expounded,  and  is 
constnied  to  require  only  the  best  evidence  of  the  fact  that  the 
party  possesses  at  the  time:  Taloot  ▼.  Marine  Insurance  Co.,  2 
Johns.  130;  [9  Am.  Dec.  406];  Saff  v.  Marine  Inmiranoe  Go,,  4 
Johns.  182.  But  in  this  case,  more  ample  proof  was  furnished 
on  the  twenty-first  of  October,  which  was  admitted  by  the 
counsel  to  have  been  above  thirty  days  before  the  commence- 
ment of  the  suit.  The  papers  which  were  then  presented, 
a£Ebrded  sufficient  proof  of  interest  and  loss,  and  the  claim  for 
a  total  loss  was  renewed.  This  claim  was  founded  upon  one 
plain,  specific  fact  of  loss  appearing  upon  all  the  papers,  and 
never  varied,  and  if  it  were  necessary  to  connect  the  several 
communications,  they  might  well  be  considered  as  one  entire 
transaction  begun  on  the  fifth,  and  consummated  on  the  twenty- 
first  of  October.  But  if  we  take  the  acts  separately,  there  was 
a  regular  abandonment  on  the  fifth  of  October,  which  was  suf- 
ficient to  satisfy  the  law,  and  to  fix  the  technical  total  loss,  and 
admitting  the  proof  to  have  been  then  insufficient  to  meet  the 
special  clause  in  the  policy,  it  was  fully  supplied  on  the  twenty- 
first,  and  gave  the  plaintiff  his  right  of  action  at  the  expiration 
of  the  thirty  days. 

2.  'The  next  objection  is,  that  the  defendants  are  charged  in 
the  verdict  with  the  cargo's  proportion  of  a  general  average  aris- 
ing from  unloading  and  storage  of  the  caigo,  and  the  wages 
and  provisions  of  the  crew  during  the  time  that  the  vessel  was 
necessarily  detained  at  Copenhagen  to  refit,  and  prior  to  the 
intervention  of  the  embargo.  That  these  expenses,  incurred  in 
a  case  of  such  necessity,  from  a  general  average,  was  settled  in 
the  case  of  Walden  v.  Le  Boy,  2  Gaines,  268,  (2  Am.  Dec.  286); 
and  that  the  ship  was  driven  into  Copenhagen  by  the  perils  of 
the  sea,  is  conclusively  shown.  These  are  expenses  which  the 
insurer  is  to  pay,  in  addition  to  a  total  loss,  and  so  it  was  lately 
declared  by  this  court  in  Jumel  v.  The  Marine  Insurance  Com* 
pany,  7  Johns.  412.  There  is  then  no  real  foundation,  nor  even 
a  plausible  pretense,  for  any  objection  to  this  part  of  the  re- 
covery. 

8.  The  last  objection  is,  that  the  pliijntiff  had  not  shown  a 
compliance  with  his  warranfy.  The  insurance  waa  upon  **  the 
good  American  ship  called  the  Bodman.''  These  words  amount 
to  a  warranty  that  the  ship  was  American,  according  to  the  set- 
tled construction  of  the  phrase,  both  in  this  and  in  the  English 
co-jrts:  1  Johns.  341;  2  Johns.  168;  8  Bos.  A  P.  201,  606, 610, 
61  i,  631;  6  East,  882.    A  warranty  that  the  property  is  Amer* 
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ican,  tmdoabi  )dlj  means  that  it  is  not  only  so  in  fact,  but  thai 
it  shall  be  clothed  with  the  requisite  evidence  of  its  Amerioai^ 
character,  for  the  purpose  of  protection  and  in  reference  to  the^ 
law  of  nations,  under  the  sanction  of  which  the  voyage  in  ques- 
tion was  to  be  conducted:  1  Johns.  365;  2  Johns.  148.  It  was 
proved  that  the  ship  was  ovnied  by  the  plaintiff,  and  that  he  was 
an  American  citizen;  and  from  the  case  we  are  to  conclude  that 
the  ship  had  all  the  papers  requisite  for  an  American  vessel^ 
except  an  American  register.  The  case  is  somewhat  equivocal 
upon  that  point,  but  this  we  think  to  be  the  better  constructioik 
of  it.  If  she  had  not  the  documents  required  by  our  treaties^ 
it  ought  to  have  been  made  a  distinct  substantive  ground  ot 
objection  at  the  trial.  The  case  states  that  ''the  defendants"^ 
counsel  moTod  for  a  nonsuit,  on  the  ground  that  the  vessel  was 
warranted. by  the  policy  to  be  an  American  vessel,  and  that  the 
plaintiff  had  produced  no  proof  of  her  being  such;  but  that,  on 
the  contrary,  it  appeared  from  the  testimony  in  the  cause  that 
she  was  only  a  sea-letter  vessel,  without  an  American  register. 
This  was  an  admission  that  she  was  a  sea-letter  vessel,  though 
the  competent  proof  of  that  fact  is  not  disclosed  in  the  case^ 
and  the  defendants  evidently  placed  their  motion  for  a  nonsuit 
on  the  single  ground  of  the  want  of  a  register.  If  any  things 
was  wanted  to  show  a  compliance  with  the  warranty,  except  the^ 
register,  it  ought  to  have  been  expressly  so  stated.  The  pre* 
sumption  must  be,  after  verdict  and  upon  this  case,  that  everj 
objection  was  supplied.  We  are  then  reduced  to  this  single 
point,  was  a  want  of  a  register  a  breach  of  the  warranty? 

At  the  time  the  policy  was  underwritten  there  were  two  kinds 
of  American  vessels,  the  one  registered,  and  the  other  unreg- 
istered and  carrying  a  sea-letter  or  an  official  certificate  of  own- 
ership, and  both  kinds  were  recognized  by  law  as  American 
vessels,  though  the  former  was  entitled  to  higher  privileges 
under  the  laws  of  congress:  Laws  U.  S.,  vol.  6,  72.  But,  in 
reference  to  the  law  of  nations  and  to  security  upon  the  high 
seas,  both  species  of  vessels  were  equally  entitled  to  protection 
as  American  property.  There  was  no  use  in  requiring  a  register 
for  any  object  within  the  purview  of  the  warranty.  The  want 
of  it  did  not  enhance  the  risk.  "  It  is  a  known  and  established 
rule/'  says  Sir  William  Scott,  in  the  case  of  the  Yigilantia,  1 
Bob.  118,  "that if  a  vessel  is  navigating  under  the  pass  of  a 
foreign  country,  she  is  considered  as  bearing  the  national  char- 
acter of  that  nation  under  whose  pass  she  sails;  she  makes  la 
part  of  its  navigation,  and  is  in  every  respect  liable  to  be  con* 
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ddered  as  a  Tosfiel  of  that  ooimtiy."  What  was  said  by  Lozd 
Alvanley  in  Barring  ▼.  ClaggeU,  3  Bos.  ft  P.  201,  is  not  appli* 
cable,  nor  does  it  a£Eect  this  doctrine.  He  considered  that  the 
warranty  of  a  ship  to  be  American  required  an  American  reg- 
ister, under  our  nayigation  act  and  the  French  treaty,  and  that 
the  priTil^e  of  carrying  the  American  flag,  as  a  safe  conduct 
among  belligerent  powers,  was  to  be  denied  to  all  ships  nofc 
sailing  under  a  compliance  with  that  act.  The  act  he  referred 
to  was  passed  in  1792:  Laws  U.  S.,  vol.  2,  p.  131,  and  declared 
that  none  but  registered  vessels  should  be  deemed  vessels  of  the 
United  States,  entitled  to  the  benefits  and  privileges  appertain- 
ing to  such  vessels.  lie  was  not  then  apprized  of  the  distinc- 
tion between  registered  and  unregistered  vessels,  and  of  the 
legislative  recognition  of  the  latter  as  American  vessels,  entitled 
to  privileges  in  port  as  such  under  the  act  of  1802.  The  act  of 
1792,  to  which  he  referred,  seems  by  its  terms  to  have  left  un- 
registered vessels  as  alien  vessels,  and  without  the  protection  of 
the  United  States.  Whether  that  was,  or  was  not,  the  condi- 
tion of  such  vessels  at  that  time,  is  not  now  a  material  inquiry, 
since  the  vessel  in  question,  at  the  time  of  the  warranty,  was 
not  only  American  property  in  fact,  but  entitled  by  her  aea- 
letter,  under  our  law  and  under  the  law  of  nations,  to  the  im- 
munities of  the  American  flag.  This  was  equivalent  to  what 
was  termed  by  Sir  William  Scott  a  national  pass,  and  so  it  was 
considered  in  the  court  of  errors,  in  the  case  of  Sleghi  y.  Biari^ 
home,  2  Johns.  631. 

The  court  are  accordingly  of  opinion  that  the  motioi^  on  tlie 
part  of  the  defendants,  be  denied. 

Motion  denied. 


Adams  v.  Dter. 

[8  ioanoa,  847.] 

FuoBirr  oi*  Eubuutions. — ^Where  two  jadgmfinti  in  favor  of  difiercnt  plaint- 
i£b  against  the  eame  defendant  were  filed  and  docketed  on  the  aame  day, 
and  one  of  them  levied  and  had  the  lands  of  the  defendant  adTertiaed 
for  sale  three  weeks  before  the  exeoation  on  the  other  jadgment  was  de- 
livered, and  the  sheriff  afterwards  sold  the  land  advertised,  it  was  held 
that  the  first  exeoation  having  began  to  be  execated  before  the  deliveiiy 
of  the  second,  had  the  priority  as  to  the  time  of  sale  which  could  not  be 
defeated  by  the  second  execation. 

JunaxEirrs  were  signed,  filed  and  docketed  against  Dyer  at 
the  suit  of  Adams  and  also  at  the  suit  of  Conklin  and  others,  on 
the  same  day,  October,  8,  1810.    In  the  first  cause  ajieri/ackm 
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iasaed  on  that  day  and  in  accordance  with  the  advertisement 
pnhliflhed  by  the  sheriff,  the  real  estate  of  the  defendant  was 
sold  on  the  twenty-fourth  of  November,  1810.  On  the  second 
day  of  November  a  test  fi.  fa.  issued  in  the  second  suit.  The 
money  is  in  the  hands  of  the  sheriff,  the  proceeds  of  the  sale  of 
the  real  estate,  was  claimed  by  the  plaintiffs  in  the  two  suits, 
on  the  ground  of  a  docketing  of  the  respective  judgments  at  an 
earlier  hour  of  the  same  day,  and  affidavits  as  to  the  precise 
time  of  filing  the  judgment  rolls  were  submitted.  The  sheriff^ 
in  his  return,  stated  that  there  was  no  other  property  of  the  de- 
fendant than  that  in  the  sheriff's  hands,  which  he  held  awaiting 
the  order  of  the  court. 

/.  RomtUan,  on  behalf  of  Adams,  contended  that  the  law  al- 
lowed no  fractions  of  a  day,  Gilb.  on  Ex.  15;  and  that  potior 
ett  conditio  defendeniis. 

Hmrria,  contra,  on  behalf  of  the  plaintiffs  in  the  second 
action,  as  to  the  practice  of  marking  the  exact  time  of  the  regis- 
tty  of  mortgages,  cited  the  act,  1  B.  S.  760,  s.  25,  and  con- 
tended that  the  rule  should  apply  to  judgments  also:  Small- 
comb  V.  Buckingham,  1  Salk.  320;  Garth.  419. 

By  CSouBT.  The  judgments  in  these  cases  were  signed  and 
filed  on  the  same  day,  and  even  if  the  court  were  at  liberty  (of 
which  they  very  much  doubt,  when  they  compare  and  consider 
the  several  provisions  in  our  laws  on  the  subject)  to  inquire 
into  the  fractional  parts  of  the  day,  in  order  to  see  which  record 
was  first  filed,  the  affidavits  exhibited  leave  the  point  doubtful, 
as  to  the  precise  time  of  the  day  in  which  the  rolls  were  filed, 
or  which  was,  in  fact,  prior  in  time.  We  must  then  consider 
the  judgments  equal,  as  to  the  date  of  the  lien,  and  the  next 
question  is,  whether  any  priority  hath  been  subsequently  ac- 
quired. If  one  creditor  first  sells  the  land  under  the  judgment, 
he  gains  a  preference,  and  is  entitled  to  have  his  judgment 
first  satisfied  out  of  the  proceeds  of  the  sale.  It  would  be 
analogous  to  the  case  mentioned  in  the  books  of  several  judg- 
ments of  the  same  term  in  which  one  of  the  judgment-creditors 
first  extends  the  lands,  and  is  thereby  entitled  to  be  first 
satisfied:  Gilbert  on  Executions,  55;  The  Attomey-Oeti" 
eral  v.  Andrea,  Hardres,  28.  And  has  not  the  plaintiff,  \vbo 
first  sued  out  his  execution,  actually  gained  that  preference  ? 
His  execution  was  some  weeks  prior,  and  under  it  the  lands 
were  regularly  advertised  according  to  law,  and  sold  in  pursu- 
ance of  such  advertisement.     The  lost  execution  was  not  issued 
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and  deUTered  to  the  sheriff,  until  about  three  weeks  before  the 
sale,  and  the  sale  was  not  made  under  that  execution.  The 
statute  forbids  lands  to  be  sold  by  virtue  of  any  execution 
without  six  weeks  notice,  and  the  case  states  that  the  lands 
were  sold,  and  the  moneys  paid  under  the  first  execution.  Per- 
haps, the  mere  act  of  deliyeiy  of  the  execution  to  the  sheriff, 
did  not  gain  a  preference  as  to  the  lands,  but  by  the  act  of  the. 
sheriffs  in  making  advertisement  of  the  lands  for  sale,  the  first 
execution  was  begun  to  be  executed.  Here  was  an  act  by 
which  priority,'  in  some  respects,  was  gained.  There  was 
priority  as  to  the  time  of  sale,  and  that  priority  could  not  be 
defeated  by  the  second  execution. 

The  first  execution  is,  therefore,  under  the  circumstances  of 
this  case,  entitled  to  preference,  and  must  be  first  satisfied. 


In  regard  to  the  doctrme  here  laid  down,  it  is  thus  stated  in  Freeman  on 
Ezecations,  sec.  203:  "Where  two  judgments  or  two  execntions  have  no 
priority  over  each  other  as  liens,  priority  may  be  gained  by  activity  and  dili- 
gence. He  who  first  begins  to  execute  his  writ  upon  the  property  of  the 
defendant  obtains  the  right  to  seek  satisfaction  out  of  such  property  as  he 
has  seized,  to  the  exclusion  of  creditors  less  diligent  than  he,  but  otherwise 
equally  meritorious."  And  this  is  sustained,  and  the  authority  of  the  prin* 
oipal  case  followed  in  Smith  v.  Lmd,  29  111.  24;  Miehaela  v.  Bifffd^  1  Ind.  261; 
StMma  V.  Walker,  U  N.  J.  95;  Cook  v.  Dillon,  9  Iowa,  414;  BImm$  ▼.  ffat- 
Mw,16Ala.232;  BoekkUlY.Hanna,  16 Kaw. U.S.  189;  Haktmd r.  HaduM, 
11  Johns.  230. 


Putnam  v.  Wtlbt. 

[8  JomnoH,  4S3.] 

BiOBT  TO  VLAXSThJS  TRESPASS.— A  porsou  cannot  maintain  timpaw  for 
goods  unless  he  has  actual  or  constructive  possession  at  the  time.  He 
must  have  at  least  such  a  right  as  to  be  entitled  to  reduce  the  goods  to 
his  possession  when  he  pleases.  Accordingly,  where  cows  and  sheep  were 
delivered  to  a  person  who  promised  to  redeliver  within  one  year,  with 
the  natural  increase,  and  to  pay  for  such  as  should  be  lost  or  destroyed 
and  not  redelivered,  it  was  held  to  be  a  hiring  of  the  chattels  for  a  year 
for  a  valuable  consideration,  and  that  the  owner  could  not  maintain 
trespass  against  a  person  who  took  them  from  the  hirer. 

Tbbspass  for  taking  certain  cows  and  sheep.  It  appeared 
that  upon  a  sale  of  the  property,  formerly  the  property  of  one 
Simpson,  by  the  defendant,  a  deputy  sheriff,  under  an  execu- 
tion against  Simpson  in  favor  of  the  plaintiff,  Putnam  became 
the  purchaser;  that  plaintiff  delivered  the  cows  and  sheep  to 
Barnard  and  others  who  agreed  to  redeliver  the  same  with 
their  increase,  to  Putnam,  within  a  year;  Barnard  and  others 
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agreeing  to  be  responsible  for  all  loss,  etc.;  that  Simpson 
agreed  with  Barnard  to  take  back  the  property  on  the  same 
terms  as  were  expressed  in  the  receipt  given  to  Putnam,  and 
the  cows,  etc.,  were  accordingly  delivered  to  Simpson;  that 
while  they  were  on  the  farm  of  Simpson  the  defendant  as 
deputy  sheriff  levied  upon  the  cows,  etc.,  at  the  suit  of  certain 
jodgment  creditors  of  Simpson  and  sold  the  same.  The  sale 
to  Pntnam  was  public  and  bona  fide,  and  no  understanding  ex* 
isted  between  him  and  Simpson  that  the  cows,  etc.,  should  be 
purchased  for  the  latter's  benefit. 

A  verdict  was  found  for  the  plaintiff;  and  on  a  motion  for  a 
new  trial,  the  principal  question  was  whether  Putnam  had  such 
a  possession,  actual  or  constructive,  as  would  maintain  the 
action. 

lAfnchf  for  the  defendant,  contended  that  he  had  not  such 
possession,  citing  SmUh  v.  MiUes,  1  T.  B.  475,  480;  Ward  v. 
Macauley,  4  T.  B.  489;  Oordon  v.  Harper,  7  T.  B.  9, 12. 

Gold,  corUra,  contended  that  the  delivery  by  Putnam  amounted 
to  a  mere  naked  bailment,  and  that  the  general  property  was  in 
him,  so  as  to  support  trespass:  6  Bac.  Ab.  Tres.  0.  pi.  9,  16, 
17;  Latch.  214;  Co.  Lit.  87.  Counsel  cited  also  Kidd  v.  i^ato-* 
Uruon,  2  Bos.  A  P.  69;  Vredenburgh  v.  White,  1  Johns.  Oas.  156. 

By  CoDBT.  The  plaintiff  cannot  recover.  The  case  is  within 
the  decision  of  Ward  v.  Macauley,  4  T.  B.  489;  and  that  case 
was  no  more  than  a  recognition  of  the  settled  principle  that  a 
plaintiff  caimot  bring  trespass  for  taking  a  chattel,  unless  he 
has  the  actual  or  constructive  possession  at  the  time.  He  must 
have  such  a  right  as  to  be  entitled  to  reduce  the  goods  to 
actual  possession  when  he  pleases.  A  carrier  is  only  a  ser- 
vant of  the  owner,  and  the  possession  of  the  servant  is  the 
poBsession  of  the  owner.  But  here  the  plaintiff,  by  accepting 
of  the  agreement  in  writing  from  Barnard  and  others,  let  the 
chattels  in  question  to  them  for  a  year,  and  it  would  have  been 
treepass  for  him  to  have  taken  them  out  of  their  hands.  It  was 
a  hiring  for  a  valuable  consideration,  and  not  a  rnide  pact;  for 
Barnard  and  the  other  lessees  were  to  return  the  animals  with 
their  increase.  This  promise  to  deliver  the  increase  of  the  ani- 
mals was  a  consideration  for  the  use;  for,  according  to  the  gen- 
eral principle  of  law,  such  increase  belongs  to  the  person  who, 
by  hiring  for  a  time,  becomes  temporary  proprietor  of  the  ani- 
mal: Wood  V.  Aah,  Owen,  138;  see,  also,  Pothier,  Trait^  de 
droit  de  Propriety,  Nos.  153,  154,  155.    The  jury  have  decided 
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that  there  was  no  actual  fraud  or  coUnsion;  and  the  goods  after 
the  sheriff's  sale,  were  not  left  by  the  plaintiff,  as  creditor,  with 
the  debtor;  bat  thej  were  deliyered  to  third  persons  without 
any  previoas  agreement  with  Simpson:  and  whether  they  should 
be  left  in  the  possession  of  Simpson  depended  upon  his  subse- 
quent agreement  with  Barnard  and  others.  From  the  testimony 
of  Simpson,  it  appears  that  this  agreement  with  him  was  sub- 
sequent to  the  contract  between  plaintifib  and  Bernard.  The 
case,  therefore,  does  not  touch  the  question  how  far  a  creditor, 
after  purchase  at  a  sheriff's  sale,  can  safely  leaye  the  goods 
in  possession  of  the  defendant.  The  case  of  Kidd  t.  BaioUnaon, 
2  Bos.  ft  P.  59,  allows  a  third  person,  or  stranger,  who  becomes 
the  purchaser,  to  grant  this  indulgence,  and  whether  the  cred- 
itor may  not  also  exercise  the  same  humane  indulgence,  if  it  be 
done  in  good  faith,  is  a  question  not  now  before  us.  The  Ter- 
dict  must  be  set  aside,  and  as  the  point. was  resexredat  the 
trial,  upon  a  motion  of  the  judge  against  the  right  of  xeooyecy, 
a  nonsuit  must  be  entered. 
Judgment  of  nonsuit. 

Ab  to  who  oan  tnMntain  this  aotun  and  thai  of  tnwmi  we  aole  te  EmOir 
▼.  SkuU,  1  Am.  Dm.  6S7. 


Seals  v.  Guernsbt. 

[8  iotamom,  i4A.\ 

PuBCHABi  IBOM  JuDOMENT-DSBTOB.— That  a  potohaaer  of  goods  knows  of  a 
judgment  againflt  the  vendor  at  the  time  of  sale^  will  not  of  ItMlf  reader 
the  sale  {raudnlent  and  void;  but  if  he  knows  of  the  jndgment  and  pnr- 
chases  with  the  view  and  for  the  purpose  of  defeating  an  exeoation  on 
such  judgment,  it  ia  fraadnlent,  though  a  full  prioe  be  paid. 

Kov-DELivxBT  ov  QooDS. — ^The  non-delivery  of  the  goods  to  the  vendee  at 
the  time  of  sale  is  only  prima  /aeie  evidence  of  fiaad,  and  is  open  to 
explanation. 

LiBN  or  ExBCunoN. — ^An  execution  is  not  a  lien  so  as  to  bind  the  goods  of 
the  debtor,  until  it  is  delivered  to  the  sherifiEL 

Intebbst  as  Damages. — In  actions  of  trespass  for  taking  the  goods  of  the 
plaintiff,  as  well  as  in  trover,  the  jury  at  their  discretion  may  allow, 
besides  the  value  of  the  goods  at  the  time  of  the  trespass,  interest  on  the 
amount  from  that  time  to  the  judgment,  by  way  of  damages. 

Tbespass  to  recover  the  value  of  seventy-three  barrels  of 
whisky.  It  appeared  that  one  Johnson  was  the  owner  of  the 
whisky  deposited  with  one  Taylor;  that  Johnson,  being  noto- 
riously a  bankrupt  and  having  been  surrendered  by  his  bail, 
sold  the  whisky  to  plaintiff,  whose  note  therefor  in  the  amount 
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of  fl964  was  deposited  as  security  for  Johnson's  bail;  that  the 
bill  of  sale  of  the  whisky  was  dated  August  28,  1807;  that 
plaintiff  called  at  Taylor's  store  to  receive  the  whisky,  but  that 
owing  to  tiie  latter^s  sickness  it  was  not  actually  delivered;  that 
the  defendant,  a  sheriff,  levied  upon  the  whisky  and  sold  the 
flame  in  November,  1807,  pursuant  to  an  execution  delivered  tc 
him  on  the  eighteenth  September,  1807,  upon  a  judgment 
recovered  in  November,  1805,  against  Johnson  in  favor  of  one 
Bodman.  The  plaintiff  offered  the  testimony  of  one  Tiffany, 
taken  at  a  former  trial  of  this  action,  but  who  was  since  de- 
ceased, to  prove  that  the  sale  to  plaintiff  was  bona  Jlde^  and  this 
evidence  was  admitted  against  defendant's  objection  that  the 
rdti  pritis  record  and  poiiea  of  the  trial  should  have  been  pro- 
duoed. 

Under  the  direction  of  the  judge,  the  juiy  found  for  the 
plaintiff  for  the  value  of  the  whisky  and  interest.  On  a  motion 
for  a  new  trial  the  following  pointe  were  raised:  1.  The  sale  of 
the  whisky  to  plaintiff  was  fraudulent  as  against  creditors;  2. 
Improper  evidence  was  admitted. 

Cody,  for  the  defendant,  on  the  first  point  cited:  44  L.  B.  S. 
137,  8.  1;  8  T.  B.  630;  Shep.  Touch.  67;  Boberts  on  Fraud. 
Conv.  578;  Doug.  88;  and  contended  that  the  circumstances 
were  sufficient  to  put  the  plaintiff  on  inquiry  as  to  Bodman's 
judgment:  1  Johns.  Cas.  53  [1  Am.  Dec.  93];  Boberts  on 
Fraud.  Conv.  406;  Oowp.  432.  As  to  the  second  point,  counsel 
cited  PaUm  v.  WaUer,  1  Str.  162;  Peakes'  Ev.  50. 

E.  WiOiama,  contra. 

By  OouBT.  The  two  principal  points  in  this  case  are:  1. 
Whether  the  sale  of  the  whisky  to  the  plaintiff  was,  under  the 
oircamstances  of  the  case,  fraudulent;  and,  2.  Whether  the  tes- 
timony of  what  was  sworn  by  Tiffany  upon  the  former  trial  was 
admissible. 

The  better  opinion  seems  to  be  that  if  the  testimony  of  what 
a  witness  swore  at  a  former  trial  be  unaccompanied  with  the 
poeiea  or  record  of  the  former  suit,  and  that  be  made  an  objec- 
tion at  the  time  to  the  admission  of  such  testimony,  the  objec- 
tion is  good.  It  was  so  ruled  in  2  Show.  168,  Anon. ;  and  other 
cases  admit  the  existence  of  the  rule:  1  Str.  162;  Peake's  Ev. 
40.  But  the  question  here  is,  whether  even  independent  of 
thai  testimony  the  plaintiff  would  not  have  been  entitled  to 
recover. 

When  the  plaintiff  bought  the  whisky  theie  was  a  judgment 
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against  Johnson  of  two  years  standing,  and  he  was  also  under 
arrest^  and  upon  the  liberties  of  the  gaol,  and  a  reputed  bank- 
rupt.    But  the  execution  in  this  case  was  not  issued  and  deliy- 
ered  to  the  sherijBT  until  some  time  after  the  sale,  and  there  "waa 
no  eyidenoe  to  bring  home  to  the  knowledge  of  the  plainidff  the 
existence  of  the  judgment  in  favor  of  Bodman.    There  were  no 
circumstances  to  warrant  the  inference  that  the  plaintiff  knew 
of  that  judgment,  and  purchased  the  whisky  with  an  intent  to 
defeat  the  execution  upon  it.    As  the  judgment  was  nearly 
two  years  old,  the  plaintiff  cannot  well  be  supposed,  admitting 
he  knew  of  such  a  judgment,  to  have  purchased  for  the  purpose 
of  defeating  that  creditor,  for  what  ground  had  he  to  presame 
any  immediate  execution,  considering  the  delay  that  had  al- 
ready taken  place  since  the  date  of  the  judgment  f    The  cir- 
cumstances of  the  non-deliTery  of  the  property  b  sufficiently 
accounted  for  by  the  sickness  of  Taylor,  in  whose  store  it  was 
deposited,  and  it  was  there  not  in  the  custody  of  Johnson,  but 
of  Gorham,  one  of  the  bail  to  the  sheriff,  for  the  liberties 
granted  to  Johnson.    If  this  purchase  be  fraudulent  and  Toid, 
there  would  be  no  safety  in  dealing,  in  personal  proper^,  with 
a  man  against  whom  there  was  a  judgment.    The  old  cases  be* 
fore  the  statute  of  frauds  of  29  Car.  IE.,  have  said  that  if  a  man, 
after  judgment,  and  to  defraud  execution,  sell  his  goods  for  a 
valuable  consideration,  and  the  buyer  knew  of  the  judgment, 
the  sale  is  Toid  under  the  13  Eliz.,  c.  5;  Dalison,  79.    But  the 
modem  doctrine  is  not  merely  that  the  purchaser  must  know 
of  the  judgment.     That  fact  will  not  of  itself  defeat  a  honafida 
sale,  or  make  it,  in  judgment  of  law,  fraudulent.    If  that  was 
the  rule  of  law,  it  would  put  a  most  inconvenient  check  to  the 
circulation  of  personal  property.    The  rule  is,  that  the  pur- 
chaser, knowing  of  the  judgment,  must  purchase  with  the  view 
and  purpose  to  defeat  the  creditor's  execution;  and  if  he  does 
it  with  that  purpose,  it  is  iniquitous  and  fraudulent,  notwith- 
standing he  may  give  a  full  price.     The  question  of  fiand  de- 
pends upon  the  motive.    The  purchase  must  be  bona  fide^  as 
well  as  upon  good  consideration.    This  was  the  rule  as  declared 
by  Lord  Mansfield,  upon  repeated  occasions:  4  Burr.  474,  475; 
Oowp.  434.    The  non-deliveiy  of  the  goods,  at  the  time  of  the 
sale,  is  of  itself  a  circumstance  of  fiaud,  as  was  stated  in 
Twyn^s  case,  8  Oo.  80  b;  but  it  is  only  i^rtma  facie  evidence  of 
fraud,  and  the  circumstance  may  admit  of  explanation:  10  Tee. 
145;  2  Bos.  ft  P.  59.    Here  it  is  fully  explained.    The  staiote 
of  frauds  on  this  point,  and  which  we  have  adopted,  Laws,  roL 


Oct.  1811.]  BeAUS  v.  GtJEBNSET.  351 

1, 889;  2  B.  S.  365,  seo.  13,  Bays:  That  the  execution  shall  not 
bind  goods,  but  from  the  deliYerj,  and  this  piOTision  was  made 
for  ihe  benefit  of  purchasers.  In  one  case  Lord  Hardwicke 
held  that  a  sale  of  goods  might  be  valid,  even  after  deliYery  of 
the  execution,  and  until  execution  executed:  LowOialy.  Ibmp- 
kins,  2  Eq.  Gas.  Abr.  381. 

As  here  was  no  evidence  to  warrant  the  inference  that  the  pur- 
chase by  the  plaintiff  was  made  with  intent  to  defeat  the  execu- 
tion of  Bodman,  and  especially  as  there  was  no  evidence  that 
the  pLuntiff  ever  knew  of  that  judgment,  the  verdict  was  cor- 
rect, and  the  charge  of  the  judge  well  founded. 

The  interest  which  was  allowed  by  way  of  damages  was  just 
The  plaintiff  ought  not  to  be  deprived  of  his  properly  for  years, 
without  compensation  for  the  loss  of  the  use  of  it,  and  the  jury 
had  a  discretion  to  allow  interest  in  this  case,  as  damages.  It 
has  been  allowed  in  actions  of  trover,  and  the  same  rule  applies 
jntrespafls  when  brought  for  the  recovery  of  properly.  The 
motion  on  the  part  of  the  defendant  must  be  denied. 


Id  T^gurd  to  sale  by  a  judgment  debtor  this  caee  ii  followed  in  ThomUm^. 
Bkdaaey  46  Ala.  76;  Cfhristian  ▼.  Greenwood,  23  Ark.  266;  Wadnoorth  v. 
JTaraft,  9 Cann.  485;  Siasonr.  i?oa^,  dOId.  17;  McOihewav.  Warm,  11  N.  J. 
810;  Welmarey.  Henshaw,  12  Johns.  323;  ffaUr.  TutUe,  8  Wend.  888;  Waiet' 
huryy.  Stmrtemini^  18  Id.  365;  Colffoie  ▼.  HiU,  20  Vt  65. 

On  the  retention  or  non-delivery  of  property  sold,  see  ffombeck  v.  Van  Mttrt^ 
9  Ohio,  154;  Charktwwik  v.  MeOlurg,  18'V^ns.  636;  Smithr.  Acker,  23  Wend. 
656;  Ardka-r.  ffybbeO,  4  Id.  518;  Oobumy,  Pidcermg,  3N.  H.  426. 

Ai  to  interest  being  allowed:  see^  on  its  aathozity,  Blaekie  v.  Cotmey,  8  Nev. 
46;  Rkkmiomiy.  Jhiuque,  etc.  B.  B.  Co,  23  Iowa,  503;  BenaaOaer  GUueFaC' 
UirjfY.BM^hOow.t^l  ^itwffv.  irc9j|«M,4Id.53;  Sedgwick  on  Bamagesb 
476L 
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Zebaoh  V.  Smith. 

Bali  sr  Ezioutobs.— A  teaUtor  appointed  three  ezecatoiv  and  gsre 

power  to  lell  his  lands  as  foUows:  "The  exeoator^  namelj  (naming 
them)  shall  be  empowered  to  seU  my  land  and  give  a  good  ri^t.  When 
my  debts  are  paid,  if  anything  should  remain,  my  wife  shall  keep^**  ete. 
Two  of  the  exeoatoza  declined  to  aot»  and  it  was  held  that  the  third  had 
authority  to  selL 

EjBOTMEirF.  The  lesoois  of  the  plaintiff  olaamed  as  heixs  ni 
law  of  Bartholomew  Zebach.  The  defendants  claimed  under 
a  sale  by  Geoige  Wolf  ^  one  of  the  executors  of  Zebach.  The 
facts  were:  B.  Zebach  died,  leaving  a  will,  dated  Deoember  11, 
1775,  in  which  was  the  clause:  *'  The  executors,  namely  G^ige 
Wolf,  Leonard  Miller  and  Godfrey  Bohrer,  shall  be  empowered 
to  sell  my  land  in  Shamoldn,  on  Penn's  creek,  in  the  old  pur- 
chase and  to  give  a  good  right.  When  my  debts  are  paid,  if 
anything  should  remain,  my  wife  shall  keep  two  cows,'*  etc. 
MUler  and  Bohrer  renounced  on  the  twenty-sixth  of  December,^ 
1775,  and  on  the  fifteenth  of  May,  1781,  Wolf  conyejed  io 
George  and  Philip  Yanheada,  under  whom  the  defendants 
claim,  reciting  a  sale  at  public  auction  in  pursuance  of  Zebach'a 
will.  One  of  the  Yanheadas  was  Wolf's  son-in-law,  and  the 
land  was  sold  for  one  hundred  and  fifty  pounds  continental 
money,  equal  to  five  pounds  sx>ecie,  although  there  was  personal 
property  sufficient  to  discharge  the  testator's  debts.  There 
were  recitals  in  the  deed  to  the  Yanheadas  relating  to  the 
source  from  which  Wolf  derived  his  power,  the  public  auction 
and  the  consideration  of  one  hundred  and  fifty  pounds,  though 
not  to  be  in  continental  money. 
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The  questioDB  raised  were:  1.  Whether  Wolf  had  power  ta 
sell;  2.  Whether  the  sale  was  fair  or  fraudtdent;  8.  Whether 
die  defendants  coald  be  affected  bj  the  fraud. 

On  the  first  point,  the  ohief  justice  charged  the  jury  that,  in 
general,  a  power  given  to  three  persons  to  sell  could  not  be  ex- 
ecuted bj  less  than  three,  but  there  were  exceptions.    It  had 
been  agreed  bj  the  counsel  on  both  sides  that  if  Zebach  had 
aothonzed  his  executors  to  seU,  without  naming  them  in  that 
part  of  the  will  where  the  power  was  given,  one  might  sell, 
alUioogh  the  others  renounced.    This,  however,  in  sound  rea* 
son,  seemed  the  same  as  if  he  had  named  them;  for  there  could 
be  no  doubt  that  if  he  had  used  the  word  executors  alone,  he 
most  have  had  in  his  mind  the  persons  whom  in  another  part 
of  his  will  he  had  named  executors.    It  had  also  been  agreed 
that  if  this  power  of  sale  was  connected  with  the  oflSce  of  ex- 
eoatois,  one  might  sell  if  the  others  refused.    Now,  the  power 
io  Bell  was  by  this  will  attached  to  the  office  of  executors, 
beeaose  the  testator  had  said,  **mj  executors,  namely.  A.,  B. 
and  0.,  etc.,  shall  be  empowered  to  sell,"  and  immediately 
Bud,  "after  my  debts  are  paid,"  the  remainder  of  his  estate 
should  be  disposed  of  in  a  certain  manner.    The  proceeds  of 
Bale  were  thus  made  liable  to  be  administered  by  the  executors 
in  payment  of  debts,  though  the  will  did  not  say  so  expressly. 
It  must  have  been  the  testator's  meaning;  it  was  the  law  of 
Pemuylvania.     The  case  was  stronger  in  this  state  in  favor 
of  a  sale  by  one  executor  than  in  England,  because,  in  that 
oonntiy,  lands  were  not  assets  after  they  were  sold,  unless  the 
vill  made  them  so,  but  here  they  were.    The  chief  justice, 
upon  the  whole,  inclined  to  the  opinion  that  the  executor  in 
this  ease  had  power  to  sell.    The  second  point  was  left  with 
the  jniy ;  and  on  the  third  point  they  were  instructed  that  the  de- 
fendants were  not  affected  by  the  fraud,  if  any,  they  being  pur- 
diasers  for  a  valuable  consideration  without  notice.    A  verdict 
was  returned  in  favor  of  the  defendants;  and  a  motion  for  a 
new  trial  being  denied,  the  plaintiff  appealed. 

WaUs,  for  the  plaintiff,  contended  that  the  power  to  sell  was 
in  the  executors,  not  in  certain  individuals,  and  that  the  execu- 
toTB  as  a  whole,  alone  had  that  power:  21  Hen.  Vm,  c.  4; 
Powell  on  Devises,  802;  4  St.  Laws,  698. 

EaU  and  Duncan,  contra. 

Ybaxis,  J.  Three  questions  have  been  made  upon  the  pres- 
ent will:  1.  The  first,  which  was  chiefly  relied  on,  was  that 
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George  Wolf,  the  acting  execaior  of  the  will  of  Bartholomew 
'Eebach,  had  no  power  to  sell  the  lands  in  question  under  the 
^terms  of  the  will.    The  will  is  yexy  short,  and  so  far  as  respects 
the  point  under  consideration,  is  in  the  following  words:  '*  The 
executors,  namely,  Qeorge  Wolf,  Leonard  Miller  and  Godfrey 
Bohrer,  shall  be  empowered  to  sell  mj  land  in  Shamoldn,  on 
Penn's  creek,  in  the  old  purchase,  and  to  gi^e  a  good  rig^ht. 
When  mj  debts  are  paid,  if  anything  should  remain,  my  'wife 
^shail  keep  two  cows,"  etc.    It  has  been  objected  by  the  pl&ini* 
^ff 's  counsel,  that  the  executors  had  but  a  bare  naked  power  to 
sell  without  any  interest,  and  the  authority  being  glTcn  to  them 
in  the  plural  number,  a  single  executor  was  not  justified  in  mak- 
ing sale  under  the  plain  expressions  in  the  will.    The  opinion  of 
Powell  in  his  Treatise  on  Devises,  p.  802,  has  been  opposed  to 
the  note  of  Hargrave  in  his  note  2,  to  Co.  Lit.  113  a,  and  a 
preference  given  to  the  doctrine  of  the  former.    It  has  been 
further  urged  that  the  act  of  assembly  of  the  twelfth  of  March, 
1800,  was  made  with  the  view  of  amending  the  supposed  defects 
in  the  law.    This  act  is  in  some  instances  remedial,  bat  in 
others  merely  declaratoxy,  and  it  does  not  appear  from  the  ex- 
pressions used  by  the  legislature,  that  it  was  intended  to  be 
remedial  as  to  the  point  now  to  be  decided.    It  seems  unnecee* 
sary  to  determine  in  this  case,  whether  the  doctrine  advocated 
by  Mr.  Hargrave  or  Mr.  Powell  is  entitied  to  most  respect;  bat  I 
cannot  avoid  observing  that  the  distinction  contended  for   by 
iMr.  Powell,  partakes  of  more  refinement  than  solid  reason.      It 
is  admitted  on  all  hands,  that  if  the  authority  to  sell  was  given  to 
-executors,  virtute  officii,  a  surviving  executor  might  sell,  and  an 
acting  executor  is  put  in  the  same  state  as  a  surviving  executor, 
^ipon  the  renunciation  of  the  other  executors  by  the  words  of  the 
statute  of  21  Hen.  VLLL.,  c.  4.    Now  here  the  executors,  by  their 
name  of  oflSce,  are  expressly  empowered  to  sell,  and  it  seenis  of 
litUe  moment  that  they  are  afterwards  named  individually.     The 
iauthority  is  given  to  them  in  their  character  of  executors,  and 
Hot  the  purpose  of  payment  of  debts,  as  appears  by  the  succeed- 
ing  clause  in  the  will,  an  object  which  is  highly  favored  in  la^w. 
X  see  no  ground  of  either  law  or  sound  reason  which  oblig^ea 
the  court  to  decide  that  the  sale  made  by  Wolf  was  withoixt 
-^iuthority. 

2.  Fraud  is  imputed  to  Wolf  in  selling  the  land,  in  October. 
1779,  to  a  son-in-law,  for  continental  money  at  a  very  inadeqcutte 
price,  when  the  country  was  almost  depopulated,  and  no  imme- 
diate necessity  urged  the  sale.    It  would  be  unreasonable   to 
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judge  of  the  conduct  of  Wolf  from  sabsequent  events.  Many 
people  thought  very  difTerently  of  the  bills  of  credit  issued  by 
tbe  United  States  during  the  reyolutionary  war.  iEsop's  fable 
of  the  Old  Hound  reminds  us  of  the  injustice  of  censuring  those 
who  placed  confidence  in  the  money  emitted  by  congress.  It 
was  of  essential  service  during  the  war  with  Great  Britain, 
though  we  may  deplore  its  effects  on  individual  interests.  Sev- 
eral witnesses  have  sworn  to  the  fairness  of  the  rule,  and  though 
the  lands  on  Penn's  creek  have  risen  rapidly  in  price  since,  we 
ought  not  to  condemn  the  conduct  of  Wolf,  if  it  flowed  from  an 
honest  though  uninformed  and  mistaken  judgment. 

3.  It  has  been  further  asserted  that  Smith,  the  present  holder, 
is  not  entitled  to  the  character  of  a  bona  fide  purchaser  without 
notice,  he  having  had  implied  notice  from  the  recitals  in  his 
deed,  and  having  taken  a  covenant  of  general  warranty.  It  is 
trae,  these  recitals  put  him  on  inquiry  respecting  the  facts  set 
forth  therein,  but  did  not  give  him  constructive  notice  of  ex- 
trinsic facts,  as  that  the  land  had  been  sold  at  an  inadequate 
price,  by  the  acting-executor  to  a  son-in-law,  for  continental 
money,  or  that  the  aflairs  of  the  testator  did  not  require  such 
sale.  The  question  of  fraud  was  fairly  submitted  to  the  juiy 
under  all  the  circumstances,  who  by  their  verdict  have  negatived 
the  privity  of  the  purchaser  in  the  supposed  fraud.  The  lessors 
of  the  plaintiff  have  acquiesced  in  the  sale  from  October,  1779, 
until  August  term,  1801,  when  this  suit  was  brought;  and  upon 
the  whole  I  have  no  hesitation  in  saying  that  the  judgment  of 
the  circuit  court  should  be  affirmed. 

BsAOKXBnaDGE,  J.,  concurred. 

Judgment  afficned. 

FiNDLAY   V.  ElDDLE. 

[8  BiBliST,  139.] 

BscAXB  JOB  Lub. — A  deviBO  to  A  during  hi»  natural  hie,  and  "  after  hlf 
dflowMW,  if  he  ahall  die  Icflkving  lawful  issae  to  hia  heirs  as  tenants  in 
common,  and  their  respective  heirs  and  assigns  forever;  but  in  case  ha 
shall  die  withont  leaving  lawful  issue,"  then  to  B.,  the  brother  of  A., 
only  gives  A.  an  estate  for  life. 

Ejectment.  The  plaintifiTs  lessors  claimed  under  the  will  of 
their  grandfather,  John  Findlay;  the  devise  under  which  they 
claimed  is  stated  in  the  opinion.  The  single  question  that 
arose  vras,  whether  the  son  John  mentioned  in  the  will  took  an 
estate-tail,  or  merely  an  estate  for  life.    Upon  the  trial  the 
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chief  justice  told  the  juxy  that  the  inclination  of  his  mind  was 
rather  in  favor  of  the  opinion  that  John  Findlaj  took  an  estate 
for  life,  but  as  it  was  a  question  of  considerable  difficulty,  he 
would  reserre  the  point.  The  jury  found  for  the  plaintiff, 
after  which  an  argument  was  made  before  the  chief  justice  on  a 
motion  for  a  new  trial,  when  he  decided  that  it  was  the  plain 
intention  of  the  testator  to  give  his  sdta  an  estate  for  life  only, 
leaving  much  stress  upon  the  fact  that  the  issue  were  to  take 
as  tenants  in  common. 

Yeates,  J.  The  present  cause  is  an  appeal  &om  the  decision 
of  the  chief  justice,  in  overruling  a  motion  for  a  new  trial  after 
a  verdict  found  for  the  plaintiff. 

The  question  rests  on  the  true  construction  of  the  will  of 
John  £indlay,  senior,  dated  ninth  August,  1783,  which  was 
duly  proved  on  the  twenty-fourth  of  October  following.  The 
words  are  as  follows:  "I  give  and  bequeath  to  my  son,  John 
Findlay,  all  that  plantation  and  tract  of  land  whereon  I  now 
dwell,  situated,  etc.,  with  the  appurtenances,  to  hold  to  him  the 
said  John  Findlay,  during  his  natural  life;  and  after  my  said 
son's  decease,  if  he  shall  die  leaving  lawful  issue,  I  give  and 
devise  the  said  plantation  and  tract  of  land  to  his  heirs  as 
tenants  in  common,  and  their  respective  heirs  and  assigns  for- 
ever. But  in  case  my  said  son  John  shall  die  without  leaving 
lawful  issue,  I  give  and  devise  the  same  plantation  and  tract  of 
land  to  my  son,  James  Findlay,  his  heirs  4aid  assigns  forever." 
John  Findlay,  the  son,  died  in  1801;  and  the  lessors  of  the 
plaintiff  are  his  minor  children,  who  sue  by  their  guardian. 
One  judging  of  the  language  of  this  will  unfettered  by  arti- 
ficial legal  rales,  would  have  little  difficulty  in  pronouncing  the 
intention  of  the  testator  to  have  been  that  John,  the  son, 
should  enjoy  the  plantation  during  his  life;  and  that  his  chil- 
dren, if  he  had  any,  at  his  death,  should  hold  the  same  as 
tenants  in  common  absolutely  in  fee-simple;  but  if  he  had 
none,  that  then  James,  the  other  son,  shotdd  hold  the  premises 
in  fee-simple.  The  plainest  reasons  might  be  given  for  such 
an  opinion.  The  father  gave  the  lands  to  John  for  life  in 
express  terms.  He  could  not  mean  to  entail  them;  because  the 
unavoidable  consequence  thereof  would  be,  that  unless  the 
entail  was  docked,  the  eldest  son  of  John,  the  devisee,  would 
enjoy  the  whole  in  exclusion  of  the  other  children  in  tail;  and 
the  lands  would  in  like  manner  devolve  on  his  eldest  son,  and 
BO  on  from  generation  to  generation,  while  issue  continued; 
whereas,  here  the  testator  had  said  or  meant  that  all  the  ohil- 
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dren  of  his  Bon  John  should  inherit  as  tenants  in  common,  and 
their  heirs  and  assigns  respeciiTely,  forever.  It  would  follow, 
therefore,  that  if  the  devise  to  John  was  constru^  to  vest  an 
estate-tail  in  him,  violence  would  be  done  to  plain  words,  and 
the  Bieaoing  of  the  testator  be  totally  disappointed. 

But  it  has  been  strongly  urged  by  the  counsel  for  the  de« 
fendant  that  the  legal  operation  of  the  words  used  by  the  testa- 
tor is  too  strong  for  his  intention,  which  is  supervened  by  rigid 
and  imperious  rules  established  for  centuries,  and  which  are 
eeteeoMd  the  landmarks  of  property  binding  on  the  consciences 
of  judges.    These  objections  shall  be  considered;  if  they  are 
legitimately  valid,  it  is  our  duty  to  bow  to  them.    In  the  mean- 
while it  becomes  necessary  to  remark  that  the  intention  of  the 
testator  has  always  been  deemed  the  first,  great,  leading,  fun* 
damental  rule  in  the  construction  of  wills.    It  would  be  an  ab- 
surd affectation  of  adroitness  in  case-hunting  to  multiply  an* 
thorities  on  this  subject.    When  it  is  said  that  wills  must  be 
consistent  with  the  rules  of  law,  the  observation  is  not  to  be 
apphed  to  the  construction  of  words,  but  to  the  nature  of  the 
estates  themselves:    2  Atk.  580.    We  are  often  told  in  owt 
books  there  is  no  magic  in  any  particular  form  of  words.     As 
appUed  to  vrills  the  remark  is  peculiarly  just.     This  clearly  ap- 
pears in  many  familiar  instances.    To  convey  an  estate  in  fee- 
simple  by  deed,  the  word  heirs  is  an  indispensable  term  of  art; 
so  create  an  estate-tail  by  deed,  words  of  procreation  must  be 
used,  as  heirs  of  the  body,  etc.    But  the  law  benevolently  sup- 
poses a  testator  to  be  inops  consUii,  and  will  cany  his  intention 
into  effect,  if  his  meaning  is  plain  and  perspicuous,  though 
clothed  in  unapt  words.    Thus  a  devise  of  lands  to  one  forever, 
or  to  do  with  at  his  will  and  pleasure,  etc.,  will  pass  the  fee- 
simple.    And  the  terms|>roZi  Hemini  issue,  or  children  in  a  will, 
wiU  pass  a  fee-tail,  where  such  appears  to  be  the  true  meaning 
of  the  devisor.    Reynolds,  justice,   asserted  a  clear  truism, 
when  he  said  that  a  man  shall  be  allowed  to  speak  his  mind  in 
his  will:  Fitzgib.  113.     The  doctrine  of  the  intentions  of  tes- 
tators being  carried  into  effect  is  laid  down  with  great  precision 
by  Mr.  Butler,  in  his  note  on  Co.  Lit.  879  a,  in  these  words: 
*'  It  is  certain  that  no  rule  of  law  has  a  more  ancient  origin,  or 
is  more  generally  established,  than  that  it  a  testator  expresses 
his  intention  defectively,  either  by  not  using  technical  and  arti- 
ficial terms,  or  by  using  them  improperly,  yet,  if  his  intention 
can  be  collected  from  his  will,  the  law,  however  defective  his 
lAOguage  may  be,  will  construe  his  words  according  to  his  inten- 
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inrise  furnished  witih  the  learned  observationB  of  Mr.  HaignTei 
Mr.  Butler  and  Mr.  Feamo,  on  its  true  applioation.  Mr.  Har> 
graye  insists  that  the  rule  is  a  conclusion  of  law  upon  certain 
premises  so  absolute  as  not  to  leave  anything  to  intention,  if  the 
premises  really  belong  to  the  case:  Hargr.  Law  Tracts,  561.  In 
such  instances  he  would  apply  the  rule,  even  though  the  partj 
should  express  in  his  will  that  the  rule  should  not  be  applied, 
and  that  the  remainder  to  the  heirs  of  the  tenant  for  life  should 
operate  by  purchase;  though  he  admits  that  this  strong  sort  of 
case  has  not  yet  occurred  in  a  court  of  justice:  Id.  662.  He 
holds  the  rule  to  be  a  policy  of  law,  and  that  it  is  of  a  quality 
rigid,  stubborn,  imperious,  irresistible,  and  so  indispensable  as 
to  be  above  all  exception  whatever:  Id;  and  that  firm  and  im- 
movable in  its  claim  of  sole  empire,  and  looking  down  on  pri- 
▼ate  intention  as  its  lawful  subject,  the  rule  will  neither  give  nor 
accept  of  any  terms  of  capitulation:  Id.  574. 

Mr.  Feame,  whose  Treatise  on  Contingent  Bemaindera  waa 
meant  evidently  to  impugn  the  opinion  of  Lord  Mansfield  in 
Ferrin  v.  Blake,  admits  that  the  zeal  of  Mr.  Hargrave  had  pur- 
sued the  rule  to  an  inflexible  degree  of  imperative  control,  which 
would  hardly  be  reconcilable  with  the  long  established  principles 
applicable  to  the  construction  of  wills,  were  it  not  for  his  rest- 
ing the  admission  of  the  rule  on  a  previous  question  referable 
to  the  testator's  intention:  1  Feame,  2M,  fourth  ed. 

Lord  Mansfield,  in  Perrin  v.  Blake,  6  Cruise,  889,  observea 
that  he  always  thought,  as  the  law  had  allowed  a  free  communi- 
cation of  intention  to  a  testator,  it  would  be  a  strange  law  to 
say  **  now  you  have  communicated  that  intention,  so  as  evezy- 
body  understands  what  you  mean,  yet  because  you  have  used  a 
certain  expression  of  art,  we  will  cross  your  intentions  and  give 
your  will  a  different  construction;  though  what  you  meant  to 
have  done  is  perfectly  legal,  and  the  only  reason  for  contraven- 
ing you  is  because  you  have  not  expressed  yourself  like  a  law- 
yer." His  examination  of  the  rule  always  convinced  him  that 
the  legal  intention,  when  clearly  explained,  was  to  control  the 
legal  sense  of  a  term  of  art,  unwarily  used  by  the  testator.  He 
held  the  rule  to  be  clear  law,  but  that  it  was  not  a  general  prop- 
osition subject  to  no  control,  as  where  a  testator's  intention  was 
manifestly  on  the  other  side,  and  when  the  objections  might  be 
answered:  Id.  390.  Willes  and  Aston,  justices,  concun«d  vrith 
him  in  his  idea  of  the  rule,  the  reason  of  which  was  long  since 
antiquated,  and  therefore  it  should  not  be  extended  one  jot:  Id. 
882,  383.    But  Yates,  Ju  ^tice,  dissented,  and  held  the  role  laid 
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down  in  Shdhfs  case  to  be  a  rule  of  construction  in  the  devise 
of  a  legal  estate,  binding  on  judges:  Id.  886.  Sir  William 
Blackstone  admits  that  the  rule,  when  applied  to  deyises,  may 
give  way  to  the  plain  and  manifest  intent  of  the  devisor,  pro- 
vided that  intent  be  consistent  with  the  great  and  immutable 
principles  of  English  legal  policy;  and  provided  it  be  so  fully 
expressed  in  the  testator's  vnll,  or  else  may  be  collected 
horn  thence  by  snch  cogent  and  demonstrative  arguments  as  to 
leave  no  doubt  in  anv  reasonable  mind  whether  it  was  his  intent 
or  not:  Harg.  Law  Tracts,  602,  503.  But  he  was  far  fiom 
maintaining  that  by  a  devise  to  a  man's  heirs  or  the  heirs  of  his 
body,  they  shall  never  take  as  purchasers:  Id.  604.  They 
should  be  so  construed  whenever  the  intent  of  the  testator  was 
dear  and  manifest:  Id.  607. 

Ijord  Thurlow  understood  the  rule  to  be  that  where  the  heir 
took  in  the  character  of  heir,  he  must  take  in  the  quality  of 
heir.  The  rule  had  never  been  shaken  at  all,  and  he  had  never 
heard  it  contended  that  the  testator  could  vary  the  sense  of  the 
law:  Jones  v.  Morgan,  1  Bro.  Ch.  Bep.  216.  By  all  the  cases 
where  the  estate  is  so  given,  that  after  the  limitation  to  the  first 
taker,  the  word  heirs  must  be  a  word  of  limitation.  All  heirs 
taking  as  heirs  must  take  by  descent:  Id.  219.  According  to 
Mr.  Cox,  in  his  note  2  to  1  P.  Wms.  182,  this  seems  to  be  the 
settled  law  of  England.  The  rule  is  agreed  on  all  hands  to  be 
still  an  unbroken  pillar  of  the  feudal  system,  which  cannot  be 
demolished  and  thrown  with  the  rubbish  of  the  dark  ages: 
1  Hen.  &  Ifun.  261.  The  maxim  was  originally  introduced  in 
favor  of  the  lord,  to  prevent  his  being  deprived  of  the  fruits  of 
the  tenure;  and  likewise  for  the  sake  of  specialty  creditors. 
The  reason  of  the  maxim  has  long  ceased,  because  tenures  are 
now  abolished,  and  contingent  remainders  may  be  preserved 
from  being  defeated  before  they  come  in  esse;  yet  having  be- 
eome  a  rule  of  property,  it  is  adhered  to  in  all  cases  literally 
within  it,  although  the  reason  has  ceased.  But  where  there  are 
circumstances  which  take  the  case  out  of  the  letter  of  this 
rule,  it  is  departed  from  in  favor  of  intention,  because  the 
reason  of  the  rule  has  ceased:  2  Burr.  1107.  It  has,  how- 
ever, been  strenuously  insisted  that  where  an  estate  of  free- 
hold is  limited  to  the  ancestor,  no  subsequent  limitation  to  his 
heirs  or  the  heirs  of  his  body  can  make  them  purchasers:  Dub- 
her  V.  TroUope,  Amb.  462;  and  that  in  such  case  the  inheritance 
will  not  go  to  all  the  heirs  in  the  course  of  inheritable  succes- 
sion, unless  by  an  actual  descent;  consequently,  if  after  the 
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first  taker  it  is  to  go  to  every  person  who  can  claim  as  heir  to 
him,  the  intended  succession  can  only  be  effectoated  by  taking 
the  word  heirs,  etc. ,  as  words  of  limitation.  If  after  him  all 
heirs,  etc.,  are  to  take  as  such,  that  is,  as  answering  that  de- 
scription, they  can  take  by  descent:  1  Fearne,  809. 

Certainly,  there  are  many  cases  which  have  been  adjudged 
even  at  law,  wherein  the  words  heirs,  and  heirs  of  the  body,  as 
well  as  children,  issue,  etc.  have  been  determined  to  be  words 
of  purchase,  some  of  which  I  shall  proceed  to  enumerate.  In 
Archer's  case,  1  Co.  66,  the  limitation  was  to  A.  for  life,  and 
after  to  the  next  heir  male  of  A.  and  to  the  heirs  male  of  the 
body  of  such  next  heir  male.  The  devise  to  the  heir  was  held 
to  be  are  mainder  by  purchase.  In  WiUTs  case,  6  Co.  17,  if  a 
devise  be  to  A.  and  his  children,  and  there  be  no  children  then 
in  being  it  gives  an  estate-tail,  because  the  devise  is  in  words 
de  preserUi,  and  there  being  no  children  in  being,  they  must 
take  by  way  of  limitation.  But  if  a  devise  be  to  A.,  and  after 
his  decease  to  his  children,  A.  has  only  an  estate  for  life;  because 
then  the  words  plainly  show  that  the  children  were  intended  to 
take  by  way  of  remainder.  In  Clark  v.  Day,  Moore,  593;  Cro. 
Eliz.  313;  Ow.  148;  2  Boll.  Ab.  417,  pi.  7,  A.  devised  lands 
to  her  daughter  for  life,  and  if  she  should  marry  after  the  death 
of  the  testratriz,  and  have  any  heirs  lavrfully  begotten,  then 
she  willed  that  her  daughter's  heir  should  have  the  land  after 
her  daughter's  death,  and  the  heirs  of  such  heir;  and  adjudged 
to  be  an  estate  for  life  in  the  daughter:  James  v.  Bichardson, 
PoUex.  457;  and  Burchelt  v.  DurdarU,  2  Vent.  311;  Carth.  164, 
arose  on  the  same  will.  In  both  causes  a  devise  to  the  heir 
male  of  B.  S.  now  living  was  held  good:  Long  v.  Beaumont;  2 
Yern.  735,  is  cited  1  P.  Wms.  229.  There  a  devise  to  the  heir 
male  of  E.  L.  lawfully  begotten,  and  for  want  of  such  heir,  to 
his  own  right  heirs  was  held  a  good  devise;  although  not  to  the 
heirs  of  the  body,  the  description  being  supplied  and  made  good 
by  other  words  tantamount.  Wedgward's  case,  1  Bol.  Ab.  837, 
pi.  13,  cited  by  Lord  Hale  in  the  case  of  King  v.  Melling,  1 
Yent.  231 ;  was  a  limitation  to  one  for  life,  el  non  oUier;  and 
after  his  death  to  the  sons  of  his  body:  held,  that  an  estate 
for  life  only  passed.  Lisle  v.  Oray,  2  Lev.  223;  Pollex.  585:  T. 
Baym.  278,  302,  315;  T.  Jones,  114;  2  Show.  6,  arose  on  the 
effect  of  a  deed  as  to  the  legal  estate  wherein  the  words  heim 
male  of  the  body  were  held  to  be  words  of  purchase,  by  neces* 
sary  construction  arising  from  the  context.  Luddingion  v.  Kime, 
1  Salk.  224;  1  Ld.  Baym.  203;  3  Lev.  431,  has  strong  features 


OcL  1810.]  FiNDLAT  V.  BiDDLE.  363 

of  zesemblanoe  to  the  case  now  in  question.  A.  doTised  lands 
to  B.  for  life,  without  impeaohment  of  waste,  and  in  case  he 
should  haye  any  issue  male,  then  to  sach  issue  male,  and  his 
heirs  foreyer.  Besolyed  that  B.  took  an  estate  for  life,  and  his 
issue  male  a  contingent  remainder  in  fee.  Backhouse  y.  Wells, 
10  Mod.  181;  Fortesc.  139;  1  Eq.  Ab.  184,  pi.  27,  was  a  devise 
to  J.  B.  for  his  life  only,  and  from  and  after  his  death  to  the 
issue  of  his  body  lawfully  to  be  begotten,  with  remainder  to  the 
heirs  male  of  the  body  of  that  issue;  and  adjudged  that  J.  B. 
was  tenant  for  life,  with  remainder  to  the  issue  in  tail.  The  cases 
of  Le(mard  v.  The  Earl  of  Sussex,  2  Vern.  526;  The  Earl  ofStam- 
fordY.  Sir  John  Hobert,  1  Bro.  P.  C.  288;  WUhers  v.  AUgood,  cited 
2  Yes.  237;  Ashion  y.  Ashion,  1  Yes.  149,  and  Bagshaw  y.  Spencer, 
2  Atk.  670;  1  Yes.  142,  might  also  be  adduced  to  show  the  de- 
crees of  different  chancellors  is  cases  like  the  present. 

Feame,  in  his  Essay  on  Contingent  Bemainders,  236,  237, 
has  remarked  that  these  are  all  cases  of  trusts,  and  no  ruling 
authorities  for  the  construction  in  cases  of  legal  estates.  I 
shall  content  myself  with  citing  the  words  of  Lord  Mansfield  in 
reply:  "  A  court  of  equity  is  as  much  bound  by  positiye  rules, 
and  general  maxims  concerning  property,  though  the  reason  of 
them  may  now  haye  ceased,  as  a  court  of  law  is.  YYhateyer  is 
sufficient  upon  a  deyise  to  make  an  exception  out  of  the  rule, 
bolds  in  the  case  of  a  legal  estate  as  well  as  in  the  case  of  a 
trust.  If  the  intention  of  the  testator  be  contrary  to  the  rules 
of  law,  it  can  no  more  take  place  in  a  court  of  equity  than  in  a 
court  of  law.  If  the  intention  be  illegal,  it  id  equally  yoid  in 
both:"  2  Burr.  1108.  In  the  case  of  Bagshaw  y.  Spencer,  all 
the  cases  upon  this  subject  were  ransacked  and  thoroughly 
considered;  and  liord  Hardwicke  held  that  heirs  of  the  body, 
after  an  estate  for  life  to  the  father,  should  be  construed  words 
of  purchase.  He  asserted  that  a  plain  intent  of  the  testator 
would  change  those  words  from  terms  of  limitation  to  those  of 
purchase;  and  that  Lord  Talbot  had  said,  the  rule  of  law  was 
not  so  strict  as  to  control  the  testator's  intent  where  it  was 
plain:  2  Atk.  582;  Law  y.  Davies,  Fitzg.  113;  2  Ld.  Baym. 
1561;  1  Barnard,  238;  2  Str.  849;  2  Eq.  Ab.  316,  pi.  28,  there 
was  a  devise  to  B.  and  his  heirs  lawfully  to  be  begotten;  that 
is  to  say,  to  his  first,  second,  third,  and  eyery  other  son  or  sons 
succeasiyely,  lawfully  to  be  begotten  of  the  body  of  the  said  B., 
and  the  heirs  of  the  body  of  such  first,  second,  third,  and  every 
other  son  and  sons  successively,  etc.,  remainder  over;  and  it 
was  determined  that  B.  took  but  an  estate  for  life.     In  Oingef 
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ex  dem.  White  y.  While,  Willes,  348,  there  was  a  derifle  to  JL 
for  life,  ihen  to  the  children  of  A.  BUOoessiYely,  and  their  heira, 
and  if  A.  died  withoat  issue,  then  to  B.,  son  of  the  elder 
brother  of  A.  in  fee;  it  was  held  that  A.  took  only  an  estate  for 
life.  It  resembles  in  manj  particulars  the  will  before  ua. 
Lord  Ohief  Justice  Willes  strongly  insists  on  the  necessiiy  of 
adhering  to  the  intent  and  meaning  of  the  testator;  and  dedaras 
that  he  would  always  endeavor,  if  he  possibly  could,  that  the 
intent  of  the  testator  might  take  efiEect,  and  would  never  take 
pains  to  find  out  little  niceties  in  the  law  to  defeat  the  intent  of 
the  testator.  He  laid  down  the  rule  of  law,  that  a  precedent 
estate  devised  by  express  words,  cannot  be  lessened,  inereaaed, 
or  altered  by  implication,  though  it  might  by  express  words. 
Id.  355,  OoodHOe  ex  dem.  Cross  v.  WoodhaU  et  al.,  Willes,  592, 
is  to  the  same  general  effect,  and  was  decided  in  the  aame 
manner. 

Doe  ex,  dem.  Long  v.  Laming,  2  Burr.  1100,  appears  to  me  a 
strong  modem  authority  for  the  plaintiff.    It  was  determined 
in  1760.    It  was  a  devise  of  gavelkind  lands  to  A.  and  the 
heirs  of  her  body,  lawfully  begotten  or  to  be  begotten,  as  well 
females  as  males,  and  to  their  heirs  and  assigns  forever,  to  be 
divided  equally,  share  and  share  alike,  as  tenants  in  common 
and  not  as  joint  tenants.    And  adjudged  una  vooe,  that  A.  did 
not  take  an  estate*tail:  S.  0.  1  Bl.  B.  265.     The  reasons  of  the 
decision  are  thus  detailed  in  1  Feame,  235-6.    The  words  heirs 
of  the  body  did  not  stand  independent  and  unqualified,  bat 
were  corrected  and  explained  veiy  expressly  by  the  words 
which  followed  and  were  coupled  with  them;  the  words  as  well 
females  as  males  annexed  to  the  words  heirs  of  the  body,  were 
incompatible  with  and  expressly  broke  the  descent,  because 
gavelkind  lands  could  not  descend  in  that  manner;  and  the 
devise  expressly  created  a  tenancy  in  common  which  was  im* 
possible  by  descent,  as  that  must  have  been  in  coparcenary. 
And  besides  there  were  words  of  limitation  in  fee  grafted  on 
the  words  heirs  of  the  body,  which  could  not  have  been  satis- 
fied by  an  estate-tail  in  the  ancestor.     Gavelkind  lands  in  Kent 
are  equally  divided   among  the  sons   on  the   father   dying 
intestate:   Litt.  s.  210.     This  custom  is  in  unison  with  our 
law,  escupt  that  females  here  share  equally  with  males  the 
real  estate  of  their  father,  when  he  dies  intestate.    Previous  to 
our  act  of  the  nineteenth  of  April,  1794,  the  eldest  son  took  a 
double  share.     Now  all  the  above  reasons  apply  to  the  case 
under  consideration.     The  word  heirs  cannot  point  to  the  eldesi 
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son,  but  inclades  all  the  children  of  the  first  taker,  as  well 
female  as  male,  which  could  not  be  the  case  if  he  took  an 
estate-tail.  They  were  to  hold  as  tenants  in  common,  which 
oould  not  be  if  their  ancestor  took  an  estate-tail  and  the  sons 
daimed  saccessiyely  per  forman  doni,  and  here  are  superadded 
words  in  fee  to  the  heirs  respectiYelj,  which  are  clearly  irre- 
concilable with  their  father's  taking  an  estate  in  tail. 

The  observations  of  Lord  Mansfield  as  to  gavelkind  lands  in 
the  case  just  cited,  apply  with  peculiar  force  to  the  equal  spirit 
of  our  laws  regulating  the  descent  of  real  estate.     The  term 
heirs  (in  the  plural)  in  the  case  of  gavelkind  lands,  answers 
to  the  term  heir  (in  the  singular)  in  the  common  case  of  lands 
which  are  not  gavelkind.    For  the  word  heir  (in  the  singular) 
would  not  serve  for  gavelkind  lands,  it  must  be  heirs  (in  the 
phunJ).    Therefore  all  the  arguments  and  reasonings  that  are 
applicable  to  the  word  heir  (in  the  singular)  in  the  common 
case  of  lands  not  being  gavelkind,  hold  with  equal  strength  and 
propriety  when  applied  to  the  plural  termination  heirs,  when 
the  lands  are  gavelkind:  2  Btur.  1110.    Lord  Mansfield  con- 
cludes his  opinion  by  saying  that  there  is  no  rule  of  law  that 
prevents  heirs  taking  as  purchasers,  where  the  intention  of  the 
testator  requires  that  they  should  do  so.    I>eni8on  and  Wilmot, 
justices  (Foster  being  absent),  concurred  with  him  in  opinion 
that  the  intention  of  the  testator,  as  disclosed  in  his  will,  must 
govern  its  construction,  provided  the  nature  of  the  estate  be 
legal;  and  the  same  sentiment  is  ascribed  to  Lord  Chief  Justice 
Wilmot  in  Keily  v.  Ihyhr,  reported  in  6  Bro.  P.  0.  809,  as 
cited  by  Buller,  justice,  in  Doe  v.  Lyde,  1  T.  B.  597.    This  case 
having  been  argued  before  the  chief  justice,  when  the  citing  of 
British  authorities,  subsequent  to  the  American  revolution,  was 
not  prohibited,  and  considerable  stress  having  been  placed  dur- 
ing the  argument  in  banc  on  the  opinion  of  Lord  Thurlow  in 
Jones  V.  Morgan,  as  summed  up  by  Oox  in  his  note  on  1  P. 
Wms.  132,  before  cited.    I  do  not  deem  it  incorrect  to  state 
that  the  opinion  of  Lord  Kenyon,  in  OoodHUe  v.  Herring,  1  East, 
272,  accords  with  that  of  Lord  Mansfield  as  to  the  application 
of  the  rule  in  Shelley' s  case,  and  that  Lord  Ohief  Justice  Alvanley 
adopts  an  idea  of  the  same  kind,  in  Poole  v.  Poole,  3  Bos.  &  P. 
627.     In  Hocldey  v.  Mawley,  1  Yes.  jun.  143,  Lord  Thurlow  says 
that  where  there  is  a  devise  to  persons  in  remainder  after  a  ten- 
ancy for  life,  to  take  distributively  and  according  to  proper- 
tiona,  they  must  take  as  purchasers,  for  there  is  no  other  way 
for  them  to  take.     See  also  Ooodright,  lessee  0/ Docking,  v.  Dun^ 
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ftam,  Doug.  251  (264);  Doe,  lessee  of  Comberbach,  t.  Perryn,  3 
T.  B.  490;  Seaward  y.  WHlock,  5  East,  206;  Jacobs  y.  Amyaii,  4 
Bro.  Ch.B.  642. 

In  the  case  of  t^e  Lessee  of  8mUh  V.  FolweU,  deteimixked  in 
this  court,  Tilghman,  chief  justice,  obsenred,  that  there  is  no 
doubt  that  the  word  heirs  may  be  construed  as  a  word  of  pur- 
chase when  the  testator  appears  to  haYC  used  it,  with  a  Yiew  of 
designating  a  particular  person:  1  Binn.  669.  All  the  memberB 
of  the  court  deliYered  their  opinions  n:iuGh  at  large  on  what  they 
scYerallj  considered  to  be  the  true  meaning  of  the  will:  Id  560. 

The  construction  of  wills  should  be  faYorable  to  the  intent  of 
the  parties,  and  agreeable  to  common  understanding:  Ander. 
60;  1  Bulst.  176;  Hob.  804;  2  Bl.  Com.  879.  And  where  the 
intention  of  the  will  is  plain,  it  ought  to  control  the  legal  opera- 
tion of  the  words:  2  P.  Wms.  673;  4  Burr.  2246.  I  admit  that 
the  word  issue  is  either  a  word  of  purchase,  ox  of  limitation,  as 
will  best  effectuate  the  testator's  intention.  I  also  hold  that 
heirs  and  heirs  of  the  body  haYC  likewise  been  restrained  as 
words  of  purchase,  when  the  same  were  CYidently  used  in  a  Yrill 
in  that  sense;  though  I  concede  they  always  giYC  way,  with 
greater  difficulty  than  the  word  issue:  4  T.  B.  294,  299,  300.  I 
use  the  expression  of  Mr.  HargraYC  in  his  obsenrations  on  the 
rule,  p.  662,  where  I  say  that  it  clearly  appears  to  me,  that  *'  the 
testator  in  this  will  has  applied  the  word  heirs  in  a  peculiar 
sense  of  his  own."  Technical  rules  are  not  to  be  relied  upon  in 
explaining  the  intention  of  testators;  and  yet  cases  of  intention 
are  much  embarrassed  by  authorities.  An  anxiety  to  effectuate 
what  has  been  considered  the  leading  intention  of  a  testator, 
has  introduced  aU  the  difficulty  in  this  kind  of  cases:  1  Bos.  & 
P.  221;  1  T.  B.  697;  Doug.  827,  841.  According  to  Feame's 
delineation  of  the  rule  in  SheUey's  case,  it  comprehends  two 
discriminating  lines,  whose  concurrence  seems  to  decide  its  ap- 
plication; the  one  is,  that  the  person  to  claim  the  inheritance 
after  the  ancestor,  is  to  claim  as  heir,  that  is  eo  nomine,  and  an- 
der that  description  whocYcr  such  person  may  be;  and  the  other 
that  the  effect  of  the  limitation  is  not  confined  to  the  person  so 
first  claiming,  or  his  representatiYCS  as  such,  of  any  description, 
but  directed  equally  through  all  other  persons  successively 
answering  the  same  relative  description  of  heirship  general  or 
special,  to  the  ancestor  referred  to,  and  entitling  them  eo  nomine, 
or  in  that  character  only:  1  Feame,  810.  He  admits  that  the 
latter  branch  of  the  distinction  excludes  all  those  cases,  where 
the  words  of  limitation  superadded  to  the  words  heirs,  eto.^ 
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denote  a  different  species  of  heirs  from  that  described  by  the 
first  words;  as  in  the  case  put  by  Anderson  in  SheOetfs  case. 

Of  the  true  meaning  of  this  testator  in  the  devise  under  con* 
sideration,  I  haye  not  a  particle  of  doubt.  What  greatly  weighs 
with  me  in  the  technical  legal  exposition  of  the  will  is,  that  so 
far  from  any  words  therein  showing  a  general  intent  to  giye  an 
estate-tail  to  John,  the  son,  in  contradiction  to  the  estate  for 
life  given  to  him  in  precise  words^  we  plainly  see  that  by  con- 
ferring on  him  such  estate-tail,  we  wholly  defeat  the  provisions 
of  the  testator;  whereas,  by  giving  him  an  estate  for  life,  and  a 
contingent  fee  to  his  children,  we  effectuate  every  intent,  both 
general  and  particular.  I  therefore  feel  myself  authorized  to 
construe  the  word  heirs  in  the  first  part  of  the  devise,  as  chil- 
dren, or  sons  and  daughters,  and  as  a  mere  designatio  persona- 
rtiniy  and  I  conceive  that  they  were  to  take  in  fee-simple  in  the 
same  manner  as  the  remainder  over  was  limited  to  their  uncle 
James,  and  that  such  devise  was  perfectly  consistent  with  the 
established  rules  of  law. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the 
circuit  court  should  be  a£Srmed. 

BaACKXHBiDaE,  J.  delivered  a  concurring  opinion. 


This  caae  gives  an  elaborate  review  of  the  ooDfltnictiQn  of  deriaeB  in  oon* 
f onmty  with  the  role  in  Shdle^B  com,  as  well  as  thoee  forming  exoeptiona  to 
that  well  known  role.  The  importance  of  thia  rale  in  the  law  of  wills  leads 
ns  to  report  this  case,  which  gives  an  able  exposition  of  the  law,  and  shows 
in  what  cases  the  courts  have  broken  in  upon  the  role. 

The  history  of  the  adoption  of  the  role  in  this  country,  will  be  found  in  the 
fourth  volune  of  Kent's  Commentaries,  p.  229,  where  it  is  said:  "The  rale 
in  SheUey^s  ctue  has  been  received  and  adopted  in  these  United  States,  as  part 
of  the  system  of  the  common  law.  In  South  Carolina  the  rale  was  early  ac- 
knowledged, and  in  a  recent  case^  after  a  long  controversy  and  conflicting  de- 
dsions,  tiie  coort  of  appeals,  npon  great  consideration,  decided  a  case  upon 
the  basis  of  the  authority  of  the  rule  in  SheUef^a  case:"  Oarry,  Porter,  I  Mo- 
Cord,  Ch.  60.  It  is  then  shown  that  the  rule  has  been  followed  in  North 
Carolina,  Tennessee,  Virginia  and  Maryland.  In  regard  to  Pennsylvania,  it 
is  thus  stated;  "  In  Pennsylvania,  in  the  case  of  Jamesi'a  claim,  I  DalL  47,  the 
rule  was  recognized  in  a  decided  manner,  and  the  word  issue  in  a  case  of  a 
devise  of  an  estate  of  inheritance  to  A«  for  life,  remainder  to  his  lawful  issue, 
was  held  to  be  a  word  of  limitation,  and  that  A.  consequently  took  an  estate- 
tafl.  Afterwards,  in  Findlay  v.  2iiddle,  *  *  *  the  English  doc- 
trine on  the  subject  of  Shelley's  rule^  with  all  its  refinements  and  distinctions 
was  fnUy  admitted,  but  with  an  evident  leaning  towards  the  doctrine  of  the 
K.  B.  in  Perrm  v.  Blahe,  in  favor  of  the  manifest  intent  of  the  testator.  The 
H!ngl^al<  rule  was  entirely  recognized  in  Connecticut^  in  the  case  of  BUikap  v. 
SeOech,  I  Day,  299.  This  was  in  1804,  but  the  rule  has  since  been  abrogated 
by  statute."  He  then  shows  how  it  has  also  been  abrc^ted  by  statute  ia 
tfasNushusetts  and  New  York. 
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Clark  v.  Sanderson. 

[t  BDnxx,  192.] 

TmomsQ  EzMJunoir  ow  Bom>.— If  the  labiorifaiiig  irhoMi  to  »  bond  it  ont 
of  the  jmiadiotioii  of  the  ooort^  and  npon  diligoat  inqiiiiy  no  penon  eui 
be  found  within  the  jnriadiotion  who  can  prore  hit  handwriting,  that  of 
the  obligor  may  be  proved. 

Assumpsit  against  the  executor  of  B.  Sanderson  npon  a  prom- 
ise by  the  testator  to  pay  the  debt  of  his  son,  which  was  dae 
npon  a  single  bill  to  Olark,  the  testator  of  the  plaintiff.  The 
plaintiff  having  proyed  that  the  only  subscribing  witness  to  the 
bill  had  resided  about  seven  years  before  in  Cumberland  county, 
that  about  six  years  before  she  was  living  in  Baltimore,  that  in* 
quiry  had  been  made  for  her  in  Cumberland  without  finding 
her,  but  that  no  inquiry  had  been  inade  in  Baltimore;  and, 
finally,  that  diligent  search  had  been  made  in  Cumberland  for 
some  person  who  could  prove  the  handwriting  of  the  witness 
but  without  effect,  offered  to  prove  the  handwriting  of  the  ob- 
ligor. This  evidence  was  objected  to  and  overruled  by  the 
court;  whereupon  a  bill  of  exceptions  was  taken. 

Caroihera,  for  the  plaintiff  in  error,  relied  upon  Lether  v. 
Levan,  2  DaU.  96;  OUphant  v.  TaggaiH,  1  Bay,  866:  Baa  v. 
PWjps,  2  Johns.  461. 

Duncan,  oonira,  dted  Peake's  Ev.  100;  J%ivv.  JMZ,  8  Johns. 
477. 

TiLSBMUSt,  0.  J.  Questions  like  that  now  before  us  have  oc- 
curred at  nisi  priua,  but  have  never  before  been  brought  into 
this  court.  The  law  has  not  been  settled,  and  I  am  glad  that 
an  opportunity  is  offered  of  reducing  it  to  a  certainty.  The 
rule  which  requires  that  a  bond  should  be  proved  by  the 
subscribing  witness  is  founded  in  reason,  because  he  is  the 
person  whom  both  parties  have  chosen  to  bear  testimony  to  the 
contract.  But  the  nature  of  the  thing  admits  of  very  powezf ol 
evidence,  independent  of  the  subscrilnng  witness.  Proof  of  his 
handwriting,  in  case  he  is  out  of  the  way,  and  proof  of  the  hand- 
writing or  confession  of  the  obligor,  would  be  vezy  satisfaotoiy, 
unless  counteracted  by  other  evidence.  For  a  long  time  the 
courts  were  extremely  rigid  in  insisting  on  the  rule,  in  case  the 
vritness  was  living.  At  length  it  was  perceived  that  this  ex- 
cessive strictness  was  productive  of  more  harm  than  good.  An 
act  of  parliament,  26  Geo.  m.,  ch.  67,  s.  38,  was  made  in  Eng- 
land, for  the  purpose  of  facilitating  the  proof  of  instruments  of 
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writing  executed  in  the  East  Indies.  Soon  afterwards,  tba* 
courts  were  of  opinion,  that  where  the  witness  was  in  foreign* 
countries,  proof  of  his  handwriting  might  be  admitted  on  coii- 
mon  law  principles:  Adam  y.  Kerr,  1  Bos.  &  P.  860.  At  lengths 
it  seems  to  have  been  thought  reasonable,  that  where  the  wit- 
ness was  out  of  the  jurisdiction  of  the  court,  proof  of  his  hand- 
writing should  be  received:  Prince  v.  Blackburn ,  2  East,  250.. 
This  appears  to  me,  on  the  whole,  to  be  the  best  rule  for  the^ 
admission  of  secondary  evidence,  because  it  produces  the  greats 
est  certainty. 

If  the  matter  is  made  to  depend  on  the  degree  of  difScaltyin 
procuring  the  testimony  of  the  subscribing  witness,  no  man  will 
know  what  the  law  is.  Whether  the  distance  of  a  thousand  or 
one  hundred  miles  would  be  sufficient  cause  to  admit  secondary 
evidence,  would  depend  on  the  ideas  of  the  judge  who  tried  tha 
caose.  Nor  is  there  anything  unreasonable  in  admitting  this 
kind  of  evidence,  when  the  witness  is  out  of  the  jurisdiction  of 
the  court.  The  witness  cannot  be  compelled  to  attend  the  courts 
consequently  the  writing  to  be  proved  must  be  sent  to  the  wit- 
ness, which  is  attended  not  only  with  inconvenience,  but  soma 
risk  of  loss;  and,  after  all,  the  jury  are  to  decide  whether  the 
secondary  eridence  is  satisfactory.  It  is  always  to  be  under- 
aiood  that  there  must  be  no  fraud  or  collusion  in  getting  the  wit- 
ness Out  of  the  way.  If  anything  of  that  kind  can  be  proved  hia 
testimony  is  not  to  be  dispensed  with.  In  the  case  before  ua 
the  subscribing  witness  was  out  of  the  state.  According  to  the 
principle  that  I  have  laid  down,  then,  proof  of  her  handwriting 
waa  admissible.  But  this  was  not  to  be  obtained,  although 
search  was  made  for  proof  in  that  part  of  the  state  where  she^ 
had  formerly  resided.  It  will  often  happen  that  the  handwrit- 
ing of  witnesses  cannot  be  proved,  because  persons  are  called  aa 
witnesses  who  reside  in  the  family  of  the  parties,  not  much  ac- 
customed to  writing,  and  whose  writing  is  very  Uttie  known. 
What  then  is  the  next  best  eridence?  The  handwriting  of  the 
obligor.  I  rank  the  handwriting  of  the  obligor  after  that  of  the 
witness,  in  compliance  witii  the  rule  which  has  been  established; 
although  in  my  own  opinion  it  is  more  convincing  eridence  of 
the  execution  of  the  bond  by  the  obligor,  than  proof  of  the  hand- 
writing of  the  witness.  When  there  is  no  doubt  of  tha 
writing  of  the  obligor,  it  is  so  difficult  to  account  for  his  name 
heing  there,  unless  he  executed  the  writing,  that  there  will  be 
little  doubt  of  the  execution.  So  important,  indeed,  is  the 
handwriting  of  the  obligor,  that  I  am  not  satisfied  its  proof  ought 
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to  be  dispensed  with,  oven  where  the  writing  of  the  suhecribing 
^tness  has  been  proved.  Considering  all  the  facts  stated  in 
'the  bill  of  exceptions,  I  am  of  opinion  that  the  eridenoe  offered 
<bj  the  plaintiff  in  the  court  below,  of  the  handwriting  of  John 
Anderson,  was  improperly  rejected,  and  therefore  the  jadg- 
tnent  should  be  reversed,  and  a  venire/aciaa  de  novo  awarded. 

Ybatbs,  J.  The  primary  rule  of  evidence  is,  that  the  law  ex- 
;pects  the  best  evidence  which  it  is  in  the  power  of  the  party  to 
produce.  Hence,  it  follows  that  any  instrument  with  6ubfl<nib- 
ing  witnesses  ought  to  be  proved  by  one  of  those  witnesses  who 
have  been  called  in  by  the  parties  to  attest  the  execution  there- 
of. If  the  person  offering  the  instrument  in  evidence  cannot 
procure  the  attendance  of  the  subscribing  witnesses,  from  causes 
which  it  is  not  in  his  power  to  remove,  as  death,  absence  in  a 
foreign  countiy ,  etc. ,  he  is  then  permitted  to  offer  secondaiy  evi- 
dence, the  handwriting  of  the  witnesses.  Such  is  the  law,  al- 
though in  fact  the  handwriting  of  the  party  to  the  instrument 
^ould  be  stronger  proof  of  its  execution  than  the  signature  of 
«  witness,  who  might  be  prevailed  on  to  subscribe  his  name,  and 
whose  handwriting  might  be  proved  in  case  of  his  absence  by 
other  witnesses.  In  consequence  hereof,  several  cases  occur  in 
the  English  books  where,  in  addition  to  the  signatures  of  the 
witnesses,  the  judges  Lave  required  proof  of  the  handwriting  of 
the  party.  But  the  decisions  on  this  subject  are  by  no  means 
uniform:  See  1  Peake's  Evidence,  100, 101. 

The  question  here  is,  whether  such  facts  are  stated  in  the  bill 
of  exceptions,  as  would  have  let  in  the  plaintiffs  in  error  to  the 
«econdaiy  proof  of  the  single  bill  laid  in  their  declaration.  It 
has  been  urged  that  the  execution  of  the  bill  might  be  proved 
under  a  commission  to  Baltimore,  to  which  city  the  witness 
Temoved  six  years  before  the  trial.  It  is  answered  that  she 
could  not  be  compelled  to  attend  there  before  commissionerB, 
^nd  that  sending  important  documents  abroad  is  always  at- 
tended with  a  degree  of  risk  as  well  as  expense.  A  general 
rule  must  be  laid  down  as  to  witnesses  residing  in  our  sister 
states,  however  near  to  or  remote  from  the  place  of  triaL  It  is 
certain  that  the  plaintiffs  could  not  enforce  her  personal  attend- 
4ince  from  Maryland,  or  even  before  commissioners  there,  under 
the  appointment  of  the  court  of  common  pleas  of  Cumberland 
county.  As  to  the  witness,  then,  the  plaintiff  had  no  more 
compulsory  power  over  her  than  if  she  resided  in  a  foreign 
country.  They  were  then  bound  to  show  that  they  had  used 
due  diligence  to  prove  her  handwriting.     This  they  did  use. 
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but  without  effect,  in  Cmnberland  cotintyy  where  she  lived  be- 
fore her  removal  to  Maryland.  I  take  this  to  have  been  the 
usual  conrse  since  the  American  revolution  at  least,  and  per- 
haps introduced  by  the  provisions  of  the  recording  act  of  March 
18, 1775.  Under  the  old  act  of  1715,  deeds,  previous  to  being 
recorded,  were  to  be  proved  by  the  acknowledgment  of  the 
grantor,  or  in  case  he  was  dead  or  could  not  appear,  by  the 
oaths  or  affirmations  of  two  or  more  of  the  subscribing  vnt- 
neeses:  1  Dall.  St.  Laws,  109,  s.  23.  But  under  the  act  of  1775, 
the  deed  might  be  proved  by  one  or  more  of  the  subscribing 
witnesses:  Id.  703,  s.  11;  and  under  section  twelfth,  "where 
the  grantor  and  vritnesses  of  any  deed  or  conveyance  are  de- 
ceased, or  cannot  be  had,  the  deed  may  be  proved  by  proof 
of  the  handwriting  of  such  deceased  witness  or  vritnesses,  or 
where  such  proof  cannot  be  had,  by  proof  of  the  handwriting 
of  the  grantor  or  grantors."  As  far  as  my  experience  has  gone, 
the  practice  of  courts  of  justice  has  conformed  to  these  regula- 
tions, when  deeds  or  papers  have  been  offered  in  eridence  on 
trials;  and  which  I  presume  corresponds  vrith  the  late  English 
praddoe:  Adam  v.  Kerr,  1  Bos.  &  P.  360;  Prince  v.  Blackburn, 
2  East,  250.  I  am  not  disposed  to  innovate  or  break  in  upon 
the  rules  of  evidence,  an  adherence  thereto  being  of  the  utmost 
moment  to  the  common  safety.  I  can  see  no  mischiefs  which 
may  result  from  the  propositions  I  have  laid  down.  If  the 
instrumental  vritnesses  can  be  had  by  the  person  offering  the 
paper  in  evidence,  they,  or  some  one  of  them,  must  show  their 
attestation  by  their  own  testimony.  If  they  cannot  be  had,  and 
their  absence  from  court  can  be  satisfactorily  accounted  for,  as 
that  they  have  paid  the  common  debt  of  nature,  that  they  reside 
in  a  foreign  countiy,  or  what  is  tantamount  as  to  the  party, 
that  they  are  out  of  the  jurisdiction  of  the  court,  not  amenable 
to  its  process  or  beyond  its  reach,  the  next  best  eridence  in  the 
party's  power,  viz.,  the  signature  of  the  witnesses  may  be 
shovm;  but  if  this  cannot  be  done,  then  inferior  legal  evidence 
will  be  received,  namely,  the  signature  of  the  party,  or  his  con- 
fession to  that  effect.  What  else  can  he  do  ?  What  substan- 
tial principle  of  justice  or  policy  will  oblige  him  to  do  what  in 
itself  is  impracticable?  It  cannot  be  pretended  that  the  law 
enjoins  on  him  this  injurious  task.  Let  it  be  understood  that 
all  I  have  said  goes  on  the  ground  that  the  most  honest  efforts 
are  verified  to  the  court,  to  have  been  used  to  fulfill  the  duty 
which  the  law  enjoins;  because  otherwise,  the  general  rule  of 
law  will  not  be  relaxed  in  favor  of  laches  and  negligence.    I 
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have  no  reason  to  assert  that  these  efforts  have  not  been  used 
in  the  present  instance;  and  therefore  think  the  seoondazy 
eyidence  should  have  been .  received.  I  am  of  opinion  that 
the  judgment  of  the  court  of  common  pleas  should  be  leyeised 
and  a  venire  facuis  de  novo  be  awarded. 

BBAGKsiiiaDaE,  J.,  delivered  a  concurring  opinion. 

Judgment  reversed. 

German  v.  Gabbald. 

[SBonnT,  802.] 

Pabol  Bvidemob  to  Establish  Tbubt.— Tho  statute  of  fmiidi  of  Faniiqrl« 
VBiUA  does  not  prohibit  a  tnut  £rom  being  established  by  pavoL  Aoooid« 
ingly  in  ejectment  by  the  devisees  of  A.  against  B.,  paxol  ovideooa  of  tiia 
deolaiations  of  A.  is  admissible,  that  the  land  she  had  poichaaed  in  her 
own  name  was  bonght  for  the  nse  of  B.,  with  money  in  which  her  hns- 
band  had  given  her  only  a  life  estate  by  his  will,  sad  had  devised  it  toBL 
after  her  death. 

EjBonoarr.  The  case  came  before  the  court  upon  a  point  re- 
served. Jonathan  Beere  by  his  last  will  devised  to  his  wife, 
Mary,  certain  tenements  and  lots  of  ground  for  life,  with  liberty 
to  sell  them  and  place  the  purchase-money  out  at  interest,  which 
interest  she  was  to  enjoy  during  her  life.  After  her  death  the 
property  was  to  go  to  the  testator's  sons,  John,  James  and 
Jonathan,  or  the  survivors  of  them,  their  heirs  and  assigns, 
share  and  share  alike.  James  died  before  the  testator.  The 
vridow  sold  the  premises,  and  bought  a  house  and  lot,  the 
premises  in  the  ejectment,  for  which  she  took  a  deed  in  her  own 
name,  and  then  devised  them  to  her  two  grand-daughters,  the 
children  of  John,  who  were  the  lessors  of  the  plaintiff.  The  de- 
fendant claimed  under  Jonathan,  the  brother  of  John,  and 
offered  parol  evidence  to  prove  that  the  premises  in  question 
were  purchased  for  the  use  of  Jonathan  with  one  half  of  the 
identical  money  for  which  Mary  Beere  had  sold  the  property  de- 
vised to  her  for  life,  and  that  the  other  half  was  appropriated  to 
pay  the  debts  of  John,  and  that  she  had  repeatedly  declared  thai 
she  had  done  this  in  pursuance  of  her  husband's  will.  This 
evidence  was  objected  to,  but  admitted,  the 


C.  J.  IngersoUf  for  the  plaintiff,  contended  against  the  admis- 
sion of  parol  evidence  of  a  declaration  of  trust:  Lane  v.  Dighton^ 
Amb.  413;  Uoyd  v.  SpUlet,  2  Atk.  148;  2  Fonb.  121. 

Ebpkin9on,  conira,  urged  that  there  was  nothing  in  the  statute 
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to  exclade  sach  evidence:  1  St.  Laws,  MO;  and  died  Chregory 
y.  Setter,  1  Dall.  193;  Thompson  v.   White,  Id.  424  [1  Am.  Deo. 

252]. 

TiLGHMAN^  C.  J.    The  objection  to  the  parol  e^ridence  is 
ianded  on  our  act  for  preyention  of  frauds  and  perjuries.   This 
act  is  in  some  parts  copied  from  the  English  statute  of  frauds  and 
perjuries,  but  the  likeness  does  not  hold  throughout.    The  fisst 
section  of  our  act  contains  the  first  three  sections  of  the  English 
statute,  and  so  far  as  concerns  the  present  question,  enacts, 
that  no  estates  or  interests,  either  of  freehold,  or  term  for  years 
of,  or  in,  any  messuages,  lands,  etc.,  shall  be  assigned,  granted, 
or  surrendered  unless  bj  deed  or  note  in  writing  signed  by 
parties  so  assigning,  granting  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing,  or  by  act  and 
operation  of  law.    This  provision  seems  to  apply  rather  to  legal 
estates  than  to  trusts,  and  it  was  so  considered  by  the  English 
legislature,  for  they  have  added  a  provision  with  respect  to 
tmsts  in  the  seventh  and  eighth  sections  of  their  statute,  which 
is  entirely  omitted  in  our  act  of  assembly.    By  the  seventh  sec- 
tion of  the  statute  all  declarations  or  creations  of  trusts,  or 
confidences  of  any  lands,  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  entitled  to  create  such 
trust  by  his  last  will  in  writing  or  else  they  shall  be  void;  but 
the  eighth  section  declares,  that  where  the  trust  arises  by  im- 
plication or  construction  of  law,  or  is  transferred  or  extin- 
guished by  act  or  operation  of  law,  it  shall  be  of  the  same  effect 
as  if  the  statute  had  not  been  made.    Now  if  our  act  does  not 
comprehend  the  case  of  trusts,  there  is  an  end  of  the  question, 
because  there  will  be  nothing  to  prevent  parol  proof  of  any- 
thing by  which  a  trust  may  be  inferred.     But  supposing  it  to 
be  as  comprehensive  as  the  English  statute,  still  parol  evidence 
may  be  given  to  establish  a  trust,  which  arises  by  implication 
of  law.    In  the  case  of  Lloyd  v.  SpUler,  2  Atk.  148,  Lord  Hard- 
wicke  says,  that  where  an  estate  is  purchased  in  the  name  of 
one  person  with  the  money  of  another,  or  in  cases  of  fraud,  and 
where  transactions  have  been  carried  on  mala  fide,  there  is  a 
resulting  trust  by  operation  of  law.     In  the  present  case  the 
money  vfrith  which  the  house  was  purchased  was  not  the  money 
of  Mary  Beere;  she  had  but  an  interest  in  it  for  life,  and  after 
her  death  it  belonged  to  her  son.    If  she  acted  honesUy  and 
meant  the  house  to  go,  as  the  money  would  have  gone  by  her 
husband's  will,  a  trust  resulted  for  her  son;  but  if  she  meant 
to  divert  the  money  from  its  proper  channel,  and  convert  the 
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property  to  her  own  use,  she  was  guilty  of  a  fraud,  and  in  that 
case  also,  according  to  Lord  Hardwicke's  opinion,  there  was 
a  resulting  trust.  Whateyer  were  her  intentions  the  fact  of 
her  baying  used  the  money  of  another  person  might  be  proyed 
by  her  confessions,  which  certainly  were  eyidence  against  her- 
self, and  those  who  claimed  under  by  yirtue  of  her  will.  Those 
confessions  are  not  to  be  considered  as  a  parol  dechiration  of 
a  trust  by  her,  but  as  eyidence  of  a  fact,  by  virtue  of  which  a 
trust  resulted  by  operation  of  law. 

The  case  cited  by  defendant's  counsel  from  1  DaU.  198, 
Gregory's  lessee  y.  Setter,  determined  in  this  court,  is  directly  in 
point.  There  parol  eyidence  was  admitted  to  proye  a  woman's 
declarations  that  she  had  purchased  a  house  and  taken  the  deed 
in  her  own  name,  with  the  money  of  her  deceased  husband, 
part  of  which  belonged  to  her  children.  I  therefore  consider 
the  law  to  be  well  settled  on  the  point  which  was  xeaeryed, 
and  am  clearly  of  opinion  that  the  eyidence  was  piope4y  Ad- 
mitted. 

YsATss  and  BBACSBNBBiDaB,  JJ.,  conoarxed. 

Judgment  for  defendant. 


In  Rdbertwn  y.  Roberiwn^  9  Watta,  S4,  the  court  oonndaring  the  doetrina 
ol  this  case,  remarked:  In  (hrman  y.  ChMaJtd,  it  is  said  that  ooratatiite 
applies  to  legal  estates  rather  than  to  trusts,  and  that^  as  oar  act  does  not 
eomprehend  the  case  of  tmat,  there  is  nothing  to  prevent  parol  proof  of  any- 
thing by  which  a  trust  may  be  inferred.  Although  the  ezpressiona  of  the 
chief  justice  are  very  general,  yet  in  all  the  oases  which  have  been  dedded, 
there  have  been  other  circumstances,  besides  the  refusal  to  perform  the  con- 
tract^ to  induce  the  court  to  hold  the  porohaser  a  trustee. "  In  this  oise  the 
oourt  held  that  in  aU  cases  of  fraud,  and  when  the  transaction  relating  to  the 
purchase  of  land  has  been  carried  on  mala  fidt^  there  is  a  resulting  trust  by 
operation  of  law;  but  unless  there  be  something  in  the  transaction  more  thaD 
is  implied  from  the  mere  violation  of  a  parol  agreement*  eq[uity  will  noi 
decree  the  purchaser  to  be  a  trustee. 

The  doctrine  of  the  principal  case  is  apinoved  in  Mmyhif  y.  HMheri^  7  ^ 
8t.  422,  where  it  is  held  that  under  the  Pennsylvania  statute  of  frands  aa 
equitable  estate  cannot  be  conveyed  without  writing  or  possession  taken  in 
part  performance,  but  it  may  be  created  by  verbal  agreement  of  the  grantee 
in  an  absolute  deed;  and  this  dootrinsb  on  the  authority  of  OrtQory  v.  StUer^ 
1  DaU.  193;  Qtrman  v.  OabbcUd;  and  Wattace  y.  JhtfUld,  2  Ssig.  &B.  B2B^  m 
also  laid  down  in  Lloyd  v.  Carter,  17  Fa.  St  22a 

For  cases  showing  that  a  trust  may  be  established  by  parol,  see  JVwIs  v. 
CMvin,  3  Am.  Dec  478;  Oajf  v.  HmU,  Id.  681;  and  SmMng  v.  Uttir^aek^  4 
U.  661,  and  note 
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United  States  v.  Vauohan. 

IhnriMHip  or  Stock— Equitablb  Title.— The  act  organiang  the  United 
States  bank  provided  that  the  stock  of  the  corporation  should  be  assignable 
and  transferable  according  to  such  rules  as  the  by-laws  might  establish*. 
and  a  by-law  allowed  stock  to  be  transferred  at  the  bank  either  personally 
or  hy  attorney.  Certain  certiiicates  of  stock  had  been  sold  banajide^  and 
delivered  to  the  porchaser  with  a  power  of  attorney  to  transfer  it  on  the 
books.  It  was  held  that  sach  stock  was  not  liable  to  an  attachment  a» 
the  property  of  the  vendor,  although  still  registered  in  his  name  on  the 
books  of  the  bank  at  the  time  of  the  attachment,  there  appearing  to  have 
been  no  negligence  or  unreasonable  delay  in  making  the  transfer. 

Attagbment  by  the  United  States  of  twenty-four  shares  of 
stock  of  the  bank  of  the  United  States  as  the  property  of  Bird^ 
Savage  and  Bird,  which  then  stood  in  their  name  on  the  books 
of  the  bank;  and  by  agreement  of  the  bank,  the  8cire  facia» 
against  the  present  defendants,  who  were  garnishees  in  another 
attachment  between  the  same  parties,  was  to  be  considered  as 
issuing  against  the  bank,  and  the  right  to  the  stock  was  to  be 
tried  under  the  plea  of  nulla  bona.  Of  these  twenty-four  shares 
ten  were  claimed  by  Anne,  dowager  duchess  of  Cumberland^ 
under  a  sale  by  Bird,  S.  &  B.,  Januaiy  10,  1794;  five  were 
claimed  by  Tucker  under  a  sale  from  one  Capper,  October^ 
1802,  to  whom  a  sale  was  alleged  to  have  been  made  by  B.,  S. 
&  B.,  in  July,  1797;  one  by  Capper,  under  the  sale  of  Jiily» 
1797;  and  eight  still  remained  the  property  of  B.,  S.  &  B» 
Bird,  Savage  &  Bird  was  a  London  firm,  indebted  to  the  United 
States  in  the  sum  of  one  hundred  and  twenty-thousand  dollars, 
and  stopped  payment  in  London  in  December,  1802.  Tucker 
applied  to  have  his  stock  transferred,  in  December,  1803;  Cap- 
per, in  August,  1804;  and  the  duchess  at  still  later  period. 

The  counsel  for  the  claimants  offered  to  prove  that  it  had  been 
the  course  of  business  in  relation  to  sales  of  this  stock  in  Eng-^ 
land,  for  the  person  who  sold  it,  to  deliver  the  certificate  to  the 
vendee,  together  with  a  power  of  attorney  from  him  in  whose 
name  the  stock  stood  to  a  third  person,  usually  the  assistant 
cashier  of  the  bank,  authorizing  him  to  transfer  the  same  to 
some  person  in  blank,  and  that  the  power  of  attorney  was  never 
filled  up  until  it  was  forwarded  to  the  United  States  for  trans- 
fer; and,  also,  that  these  claimants  purchased  their  stock  ia 
this  manner.  Counsel  for  the  United  States  objected  to  this 
evidence,  on  the  ground  that  according  to  the  act  of  incorpon^ 
fcion,  and  to  the  by-laws  of  the  bank,  made  in  pursuance  thereof^ 
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there  should  be  proof  of  an  assignment  of  the  stock  at  the  bank 
of  the  United  States  by  B.«  S.  &  B.  to  change  the  property  so 
as  to  prevent  the  attachment  by  the  United  States;  and  that 
the  course  of  business  ought  not  to  be  received  in  evidence  to 
affect  in  any  way  such  a  construction  of  the  act  of  incorpora- 
tion. The  evidence  was  admitted,  the  point  being  reserved; 
and  as  to  the  bona  fides  of  the  sales,  the  jury  found  for  the 
•duchess  as  to  her  shares,  and  for  the  United  States  as  to  the 
remaining  shares.  Cross-motions  for  a  new  trial  were  than 
made. 

DaUaa,  for  the  United  States,  contended  that  the  tranafer 
had  vested  no  legal  rights  in  the  claimants,  and  that  the  right 
of  bona  fide  creditors  should  prevail  against  their  equitable 
rights,  the  twelfth  article  of  incorporation,  1  U.  S.  Laws,  291, 
provides  that  the  stock  is  transferable  according  to  the  by-lawa 
to  be  made,  and  pursuant  to  the  by-laws  the  certificate  of  stock 
Bets  forth  that  the  stock  is  transferable  at  the  bank  peraonallj 
or  by  attorney. 

Condy,  HalloweU  S  Ingersott,  contra,  urged  that  if  a  debtor 
bas  transferred  the  equitable  interest  in  a  chose  in  action  it  is 
not  attachable  as  his  property:  Lewis  v.  WaUis,  7  Yin.  226,  pi. 
18;  Corderoy  v.  Carpenter,  Id.  225,  pi.  16;  Stevenson  v.  Pern- 
berton,  1  Dall.  8;  Wakefield  v.  Martin,  8  Mass.  658;  8harpies9 
V.  Wdsh,  4  DaU.  279. 

Ybates,  J.  The  reserved  point  in  this  case  is,  whether 
according  to  the  true  construction  of  the  act  of  congrcoB, 
entitled  "An  act  to  incorporate  the  subscribers  to  the  bank 
of  the  United  States/'  passed  on  the  twenty*fifth  of  Febru- 
ary, 1791,  the  depositions  of  the  witnesses  containing  their 
answers  to  the  interrogatories  proposed  under  the  comxme- 
«ions,  ought  to  have  been  received  in  evidence  upon  the  trial 
of  this  cause.  It  cannot  be  denied  that  a  mere  chose  in  action 
equitably  assigned,  is  not  subject  to  the  operation  of  a  foreigpa 
attachment  instituted  against  the  party  whose  name  must  necee- 
earily  be  used  at  law  for  the  recovery  of  the  demand;  and  that 
an  attaching  creditor  can  stand  on  no  better  footing  than  hia 
debtor.  This  abundantly  appears  from  the  English  authorities, 
and  the  adjudications  in  our  sister  states'  courts,  cited  on  the 
aigument.  A  strong  instance  of  this  kind  occurred  in  this 
court  in  Januaiy  term,  1793.  John  Caldwell  brought  a  tor^gn 
attachment  against  Vance,  Caldwell  &  Vance,  and  laid  it  on 
effects  supposed  to  have  been  in  the  hands  of  Andrew  and  James 
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Cal^lweU,  who  at  one  time  were  considerably  indebted  to  them. 
Upon  the  plea  of  nulla  bona  it  appeared  that  a  letter  had  been 
written  authorizing  Hugh  Moore  to  receive  tbis  debt,  and  apply 
it  toward  the  payment  of  a  debt  due  to  Moore  and  Johnson;  and 
the  yaxj,  nnder  the  direction  of  the  court,  being  satisfied  that  it 
amounted  to  an  equitable  appropriation  of  the  demand,  found 
that  the  garnishees  had  no  effects  in  their  hands  due  to  Vance, 
Caldwell  &  Yance.  This  court  sanctioned  the  verdict  by  their 
judgment.  In  like  manner  a  bond  made  assignable  in  its  first 
creationy  which  requires  by  our  act  of  assembly  the  ceremony 
of  a  seal  and  two  witnesses  to  authorize  the  assignee  to  main- 
tein  a  suit  in  his  own  name,  if  transferred  bona  fide  without  seal 
or  witnesses,  is  not  liable  to  be  attached  for  the  debt  of  the 
obUgee  resident  in  a  foreign  countiy.  This  appears  perfectly 
plain.  Is  there  then  any  solid  distinction  between  the  instances 
I  have  put  and  the  case  of  shares  of  bank  stock  of  the  bank  of 
the  United  States?  If  there  is,  it  must  rest  on  the  provisions 
of  the  act  of  congress  incorporating  that  bank.  From  the  terms 
of  the  act  itself  we  are  enabled  to  extract  its  true  spirit  and 
policy.  It  contains  no  negative  words  similar  to  the  British 
statute  of  8  and  9  Wm.  m.,  c.  20,  s.  34,  respecting  the  enlarging 
of  the  capital  stock  of  the  bank  of  England,  that  transfers  not 
entered  within  a  certain  period  in  the  books  of  the  banks  shall 
be  utterly  null  and  void.  It  merely  declares  that  the  stock  shall 
be  assignable  according  to  the  by-laws  of  the  institution,  but 
leaves  the  general  principles  of  law  and  equity  applicable  to  sales 
as  it  found  them.  The  by-laws  of  the  corporation  would  neces- 
sarily provide  for  the  security  of  the  stockholders,  and  the  in- 
ternal government  of  their  concerns.  Citizens  only  could  be 
directors  of  the  body  corporate;  residents  only  could  vote  in 
the  a£GEdrB  of  the  company;  but  aliens  could  be  stockholders, 
and  if  residents  were  entitled  to  vote  without  restriction. 

The  depositions  were  offered  in  evidence  to  prove  that  Bird, 
Savage  &  Bird  had,  in  the  usual  course  of  business  in  the  Lon- 
don market,  fairly  sold  certain  shares  of  this  bank  stock  to  the 
several  claimants,  received  the  full  considerations  stipulated  to 
be  paid  therefor,  and  had  delivered  over  the  original  certificates 
with  powers  of  attorney  to  transfer  the  shares  to  the  claimants 
respectively.  A  considerable  period  of  time  must  necessarily 
arise  between  the  sales  and  formal  transfers,  where  the  contract 
is  made  beyond  seas.  Whether  the  claimants  have  been  guilty 
of  culpable  negligence  in  not  procuring  the  powers  to  be  exe* 
euted  in  a  reasonable  time,  forms  another  subject  of  inquiiy, 
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referable  to  the  operation  of  the  testimonj,  when  all  the  cix^ 
cumstances  of  the  particular  cases  are  disclosed.    Id  what  rela- 
tion then,  previous  to  a  formal  transfer,  did  the  original  con- 
tracting parties  stand  towards  each  other?    As  between  them, 
it  is  conceded,  there  subsisted  a  certain  degree  of  equity,  aad 
why  not  a  trast?    Bird,  Savage  &  Bird  ceased  to  have  a  bene- 
ficial interest  in  the  shares  of  bank  stock,  which  they  had  sold 
for  a  full  price.    It  is  true  on  the  face  of  the  bank  books  they 
were  the  nominal  stockholders,  and  a  payment  of  the  semi- 
annual dividends  to  them  would  have  justified  the  directors  of 
the  bank.    But  had  the  power  to  transfer  been  revoked  by  the 
death  of  the  attorney  before  its  execution,  or  had  it  been  con- 
sumed by  fire,  a  court  of  equity  would  certainly  have  decreed 
a  specific  execution  of  the  contract.    I  see  no  reason  for  dis- 
tinguishing such  a  case  from  a  sale  of  lands  to  be  conveyed  un- 
der a  letter  of  attorney,  where  the  attorney  cannot  exercise  his 
functions,  or  the  instrument  has  been  destroyed  by  casually. 
I  therefore  view  Bird,  Savage  &  Bird,  for  the  purposes  of  the 
present  argument,  as  mere  trustees  for  the  claimants,  against 
whom  a  chancellor  would  enforce  a  specific  execution  of  their 
contract,  if  his  conscience  was  satisfied  from  the  evidence  that 
the  transactions  were  fair  and  correct;  and  thinking  as  I   do, 
that  the  United  States  can  have  no  claim  on  bank  stock,  which 
their  debtors  had  sold  bona  fide  previously  to  the  laying  of  this 
attachment,  I  am  of  opinion  that  the  depositions  were  properly 
admitted  as  evidence  to  the  jury  on  the  trial. 

Bbaoeenbdxje,  J.  Under  this  incorporation  only  a  subscriber^ 
successor  or  assignee,  can  be  a  stockholder,  and  stockholders 
usually  residing  within  the  United  States  may  vote,  and  a  stock- 
holder being  a  citizen  of  the  United  States  shall  be  eligible  as  a 
director.  For  the  purpose  of  ascertaining  these  rights,  in  the 
case  of  successor  or  assignee  some  entry  on  the  books  of  the 
corporation  must  be  necessary.  In  the  case  of  an  original  stock- 
holder the  subscription  is  evidence.  I  take  this  to  be  the  extent 
of  the  regulation  with  regard  to  the  notoriety  of  transfer.  What 
should  be  evidence  of  an  equitable  transfer,  or  whether  there 
could  be  an  equitable  transfer,  is  what  I  incline  ^to  think  the 
corporation  had  no  power  to  say.  It  could  be  the  subject  only 
of  legislative  exclusion;  and  if  not  excluded  by  the  act  of  incor- 
poration, the  courts  of  law  alone  can  be  competent  to  deter* 
mine.  This  on  the  general  principle  of  the  common  law,  as  to 
what  shall  constitute  an  equitable  interest  in  this  as  in  any 
other  species  of  property. 
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If  an  equitable  interest  i^  excluded,  and  the  properiy  only 
Tests  from  the  transfer  on  the  books,  so  that  the  payment  of  the 
consideration  and  the  delivering  the  certificate  are  nothing  with- 
out completing  the  evidence  of  purchase,  it  would  so  impede  the 
transfer  of  stock,  that  we  cannot  suppose  the  corporation,  ad« 
mitting  it  to  have  the  power,  did  contemplate  such  extent  in 
this  by-law.  Nor  unless  we  take  it  that  the  United  States  had 
it  in  view  to  discourage  the  stockholding  by  foreigners,  to  a 
greater  extent  than  is  expressed,  can  we  suppose  that  they  con* 
templated  any  mischief  in  the  transfer  at  a  distance.  I  must, 
therefore,  be  of  opinion  that  an  interest  could  pass  prior  to  the 
entry  of  a  transfer  on  the  books  of  the  company.  I  go  no 
further  at  present,  as  it  would  be  running  into  the  second  point 
of  the  case,  yet  to  be  discussed,  whether  by  delay  in  having  the 
transfer  entered  on  the  books  in  a  reasonable  time,  that  equity 
is  lost,  which  by  the  payment  of  the  consideration,  and  the  de« 
livery  of  the  certificate,  did  at  first  exist.  Had  the  certificate 
been  retained  by  the  original  holders  by  the  negligence  of  the 
duchess  of  Cumberland,  even  though  she  had  paid  the  con- 
sideration, and  having  that  evidence  still  in  their  possession, 
they  had  transferred  formally  to  a  bona  Jide  subsequent  pur- 
chaser, it  might  form  another  case.  She  might  be  considered  as 
in  contemplation  of  law  a  party  to  the.  fraud,  and  cut  out.  But 
an  attaching  creditor,  even  in  the  case  of  a  certificate  detained, 
the  consideration  being  paid,  is  not  in  the  situation  of  a  pur- 
chaser. Although  a  debt  may  be  due  to  him,  it  was  not  a 
credit  given  and  a  debt  arising  on  this  specific  fund  as  in  the 
ease  of  a  purchase.  It  is  in  the  light  of  an  execution,  but  not 
equally  to  be  favored,  if  a  distinction  could  be  drawn  in  carry- 
ing it  into  effect,  vnth  an  execution.  For  that,  the  execution, 
supposes  a  judgment,  which  is  of  a  higher  nature  than  a  mere 
debt  of  contotct.  But  I  take  it  that  even  a  levy  under  an  execu- 
tion on  stock  in  the  hands  of  a  trustee  for  another  could  not 
take  away  the  right  of  the  cestui  que  use.  It  must  be  sold  sub- 
ject to  his  equity.  If,  therefore,  the  point  is  supportable  of  an 
equity  independent  of  a  transfer  on  the  books,  the  stock 
attached  must  be  subject  to  that  equity. 

Judgment  for  the  duchess  of  Cumberland^  and  a  new  trial 
granted  as  to  Capper  and  Tucker. 

Tn^HKAH,  C.  J.,  gave  no  opinion,  having  been  of  counsel  for 
the  dachess  of  Cumberland,  and  having  given  an  opinion  in  hei 
favor  while  at  the  bar. 
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The  case  b  approved  in  CcmmomoeaUK  v.  Waitmought  6  VHiartosi,  138; 
WaJtmmr.  BagaUy,  12  F^  St.  167.  Bat »  different  role  most  prevail  where 
there  are  statatea  directing  the  r^giatiy  of  tranefera  to  pertet  one*a  title 
against  a  sale  by  the  vendor,  or  an  ezeontioa  agpinat  him:  WaUm  v.  Bear 
RwerOo.,6(M.  186;  NaglMY.  Pac{^  Co.,  20  Id.  520;  PtopUr  Amti^SS 
Id.658L  

BORNMAN   t;.  B0YER« 


[SBmoR.  818.1 
WoBDB  AonovABU.— Saying  "I  have  lost  a cal&ikin  out  of  my  oaUv,  tiie 
day  that  yoa  and  Bomman  got  the  leather,  and  there  was  mAiody  In  tiie 
cellar  bat  yoo,  Bomman  and  Gray;  and  I  do  not  Uame  yoa  nor  Chay, 
bat  Bomman  most  have  taken  it^"  is  aotieiiableb  and  withovt  an  coOo- 
^pihnm  of  a  f ekmy,  an  itmuendo  that  the  defendant  theieby  meant 
that  Bomman  had  stolen  the  said  calfddn  was  held  good  to  ■appovt  a 
jadgment  after  verdict. 

Slakdbb.  Bomman,  the  plaintiff  in  error,  charged  ihat  Boyer, 
in  a  conyersaiion  with  one  Beigart,  malioioiudy  and  falsely  apoko 
and  uttered  the  following  false,  soandalons  and  malioioos  words 
of  and  concerning  the  plaintiff:  ''I  (the  defendant  meaning) 
have  lost  a  calfskin  out  of  my  cellar,  the  day  that  you  (the 
said  Henry  Beigart  meaning)  and  Bomman  (the  plaintifl 
meaning),  got  the  leather,  and  there  was  nobody  in  the 
cellar  that  day  but  you,  Bomman  and  Gray,  and  I  do  not 
blame  you  nor  Gray,  but  Bomman  must  have  taken  it,  (thereby 
meaning  that  Bomman  had  stolen  the  said  calfskin.)"  The 
jury  found  for  the  plaintiff  for  twenty  dollars  damages;  and, 
upon  motion,  judgment  was  arrested  on  the  ground  that  the 
words  were  not  actionable.    A  writ  of  error  was  then  taken. 

Eopbina,  for  the  plaintiff  in  error,  contended  that  although  the 
words  in  themselves  were  equivocal,  yet  the  jury  have  fixed 
their  meaning  by  finding  true  the  innuendo  which  was  used  to 
elucidate  and  not  to  give  a  forced  construction  to  the  terms: 
SJuiffer  Y.  KinUer,  1  Binn.  637;  6  Bao.  Ab.  234;  Slander,  L; 
Rue  Y.  Mitchell,  2  Dall,  69  [1  Am.  Dec.  268];  Brawn  v.  Lambert 
ion,  2  Binn.  34. 

SsT'^d.  contra,  urged  that  the  finding  of  the  jury  did  not 
establish  the  f  »ct  that  the  innuendo  had  aYcrred  the  real  and  true 
meaning;  there  shotJd  Lave  been  a  coUoquium  as  to  the  felony 
of  the  calfskin,  it  should  not  hare  been  left  to  be  explained  by 

the  innuendo, 

TiLOHMAN,  C.  J.  The  error  assigned  in  this  case  is^  tha^  i^^ 
words  laid  in  the  declaration  are  not  actionable.  The  dei6s&  - 
ant  contended  that  he  only  said  that  the  plaintiff  took  his  call- 
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ddn,  and  not  that  he  stole  it,  and  that  the  innvjendo  cannot 
alter  the  meaning  of  the  words.  Where  words  will  bear  sev- 
eral meanings,  the  plaintiff  has  a  right  to  aver  by  an  innuendo 
the  meaning  with  which  he  conceives  they  were  spoken,  and  it 
is  for  the  jary  to  decide  whether  he  is  right.  It  must  not  be 
supposed  that  one  may  blast  the  character  of  his  neighbor  by 
insinuating  slander,  wrapped  up  in  equivocal  expressions,  and 
then  escape,  under  the  subterfuge  of  not  having  expressly  called 
&im  a  thief.  It  appears  from  the  whole  of  what  the  defendant 
said,  that  he  charged  the  plaintiff  with  taking  his  calfskin  in  a 
secret  and  blamable  manner.  There  are  several  kinds  of  taking 
which  are  illegal.  Taking  may  amount  to  a  trespass  or  a 
felony.  Taking  is  the  genus,  and  trespass  or  felony  the  species. 
The  jury  have  said  that  the  defendant  meant  a  felonious  tak- 
ing, and  I  believe  that  is  the  sense  in  which  most  people  would 
understand  the  words.  In  Oldham  v.  Peake,  2  Bl.  B.  959,  it 
was  stated  in  the  fifth  count  that  the  defendant,  in  a  conversa- 
tion concerning  the  death  of  A.,  said  to  the  plaintiff,  ''you 
aie  guilty  "  (innuendo  of  the  murder  of  A).  This  was  held  to  be 
good,  because  the  conversation  was  concerning  the  death,  and 
murder  is  one  kind  of  death.  Yet  manslaughter  is  another 
kind  of  death,  of  which  a  man  may  be  guilty.  That  case  is 
fully  as  strong  as  the  present.  I  am  of  opinion  that  the  decla- 
ration is  good,  and  that  the  judgment  of  the  court  of  common 
pleas  should  be  reversed,  and  judgment  entered  for  the 
plaintiff. 

Ybatbs,  J.  The  judgment  has  been  arrested  in  this  action  in 
the  court  below,  and  the  only  question  is  whether  the  words  as 
stated  in  the  plaintiff's  declaration  are  actionable.  The  law 
will  not  permit  a  person  to  go  unpunished,  who  slanders  the 
reputation  of  another  by  finesse.  Words  of  report  injurious  to 
character  by  the  imputation  of  a  crime,  are  the  foundation  of  a 
suit,  as  "  I  have  heard  a  bird  sing,"  or  "  I  dreamed  "  that  B. 
stole,  etc. :  1  Lev.  277.  So  of  words  spoken  by  way  of  interro- 
gation: Cro.  Jac.  422,  668.  And  even  of  conditional  words:  8 
Bolst.  260;  Hob.  180.  At  the  same  time  such  vindictive  suits 
cannot  be  maintained,  unless  the  words  contain  an  express  im- 
putation of  some  crime  liable  to  j)unishment,  and  the  charge 
upon  the  person  spoken  of  be  precise,  or  when  the  words  may 
be  of  probable  ill  consequence  to  a  person  in  a  trade,  profession 
or  office.  These  are  the  two  general  rules  which  govern  in 
actions  of  slander:  8  Wils.  186;  2  Bl.  B.  752.  The  words  must 
be  taken  in  their  plain  and  ordinary  import,  without  addition 
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or  diminution.     And  what  is  their  natural  and  obyious  meaning 
as  laid  ?    '*  I  have  lost  a  calf-skin  out  of  my  cellar,  the  day  that 
you  (Heniy  Beigart)  and  Bomman  got  the  leather,  and  there 
was  nobody  in  the  cellar  that  day  but  you^  Bomman  and  Qray; 
I  do  not  blame  you  nor  Gray,  but  Bomman  must  have  taken  it/' 
The  words  conrey  censure  unquestionably  on  the  plaintiff;  but 
in  the  language  of  the  rule,  do  they  convey  a  charge  of  felony  t 
The  last  innuendo  charges  that  by  taken  was  meant  stolen,  and 
it  is  contended  that  by  the  jury's  yerdict,  the  truth  of  the  tnnu- 
endo  is  found.    The  office  of  an  innuendo  is  to  explain  matter 
sufficiently  expressed  before.    In  Shaffer  v.  KinUer^  1  Binn. 
543  [2  Am.  Dec.  488],  this  court  said:    "If  innwendoa  can 
alter  the  meaning  of  words,  they  may  be  employed  to  yexy  mis- 
chieyous  purposes.    A  man  may  be  responsible  not  for  what 
he  said,  but  for  what  other  persons  may  suppose  he  intended  to 
say.''    In  that  case  the  expressions  were,  "  he  has  sworn  false" 
(meaning  thereby  that  he  had  perjured  himself).   But  though  the 
juiy  ascribed  that  meaning  to  the  words,  the  judgment  on  their 
yerdict  was  reyersed  here.    The  coUoquium^  however,  in  that 
case  was  of  an  extra-judicial  affidavit,  made  before  a  justice  of 
the  peace.    There  is  no  such  rule  as  that  the  finding  of  the  jnzy 
fixes  the  meaning  of  the  words  conclusively.    On  the  contrary, 
the  court  is  bound  to  determine  whether  the  words  are  action- 
able upon  reasons  filed  in  arrest  of  judgment,  and  where  they 
are  of  opinion  that  they  will  not  support  an  action,  uniformly 
arrest  it.    In  this  case,  it  appears  to  me  that  the  innuendo  in 
the  close  of  the  declaration,  does  not  cany  the  meaning  of  the 
expiession  take  beyond  its  common  and  natural  sense,  when 
the  words  laid  are  fully  considered.    The  expressions  exclude 
all  idea  in  the  mind  of  the  speaker,  that  the  taking  was  with 
his  consent,  or  even  knowledge,  and  strongly  imply  that  the 
act  was  done  secretly.    This  then  comes  up  to  the  old  legal 
definition  of  larceny,  **  fraudalenia  abtredaiio  rei  alien<B,  inviio 
domino."    And  it  is  of  weight  with  me  that  the  juiy  have  found 
by  their  verdict,  that  the  words  were  spoken  maliciously.     I 
would  not  be  understood  to  say  that  this  case  is  free  from 
doubt,  but  I  think  my  construction  of  the  words  is  warranted 
by  the  case  of  Oldham  v.  Peake,  2  Bl.  B.  959,  and  the  authori- 
ties cited  therein  by  the  plaintiff's  counsel. 

I  am  of  opinion  that  the  judgment  below  be  reversedt  and 
that  judgment  be  entered  for  the  plaintiff. 

BBACKENBrnGB,  J.  concurrcd  with  the  chief  justioa. 


See  note  to  Van  Veehten  v.  Jlopkhis^  4  Am.  Dea  86a 
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GOMMISSIONBRS  V.  BoSS. 

[S  BmnR,  000.] 

DoGBABcn  OF  Sumnr. — ^If  the  obligee  onderUkai  to  diichaige  the  prindpsl, 
or,  in  any  ooniidemble  degree,  to  lenen  hit  responsibility  without  tbo 
knowledge  of  the  surety,  the  latter  is  released;  but  the  mare  aooeptanoe 
of  a  common  appearance  in  a  suit  by  the  obligee  against  the  principal,  in 
oonseqnence  of  which  the  latter  executed  an  assignment  to  secure  part  of 
the  debt,  will  not  affact  the  surety's  obligation. 

Kiw  Tbial.— There  is  no  rule  of  law  against  granting  a  new  trial  after  two 
conconing  irerdicts,  and  the  court  will  not  hesitate  if  the  Terdiots  are 
against  law. 

Debt  on  a  bond  giyen  by  the  defendants  to  the  pLuntiffs  to 
Beenxe  the  performance  of  a  contract  made  by  one  Obadiah  Os- 
buxn  with  the  plaintiffs  to  bnild  a  certain  bridge.  Osbum  did 
Dot  comply  with  his  contract  and  the  commissioners  saed  V>iTn 
in  eoTenant,  demanding  bail  in  fiye  thousand  pounds;  but  they 
afterwards,  without  consulting  or  giving  notice  to  his  sureties, 
accepted  his  appearance,  on  his  aBHiguing  to  them  all  his  prop- 
erty on  account  of  the  moneys  which  they  had  advanced  him. 
After  being  discharged  he  left  the  state.  The  commissioners 
sold  the  property,  the  proceeds  of  which  reduced  their  depaand 
to  about  eight  thousand  dollars,  for  which  simi  this  action  was 
brought.  The  judge  charged  the  jury  in  favor  of  the  plaintiff, 
but  twice  was  a  verdict  for  the  defendant  returned;  a  motion 
for  a  third  trial  was  refused  so  that  the  case  might  be  heard  in 
banc  upon  appeal. 

Hapieins,  for  the  plaintiflh. 

Bowie,  for  the  defendants. 

TuiOHMAir,  0.  J.  The  defendant's  counsel  founded  his  argu« 
ment  against  granting  a  new  trial  on  three  points:  1.  That  it 
was  a  hard  case;  2.  That  the  verdict  was  agreeable  to  the  law; 
8.  That  there  have  been  two  verdicts  for  the  defendants. 

1.  Not  much  need  be  said  on  the  first  point.  There  is  no  more 
hardship  in  this  case  than  in  cases  in  general  where  a  surety  has 
to  pay  money.  It  is  unfortunate  that  a  man  should  be  obliged 
to  pay  for  the  default  of  his  friend,  and  in  that  sense  it  may  be 
said  to  be  hard;  but  it  would  be  much  harder  if  the  rules  of 
property  should  be  set  aside,  because  the  loss  is  to  fall  on  the 
sureties,  upon  whose  credit  the  principal  was  trusted  in  the  be- 
ginning. 

2.  The  defendants  contend  that  they  were  injured  by  the  con- 
duct of  the  plaintiffs  in  the  action  brought  against  Osbum.    If 
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80,  they  ought  not  to  be  liable  to  this  action;  for  the  law  cer- 
tainly is,  that  if  the  obligee  undertakes  to  discharge  the  prin- 
cipal, or  in  any  considerable  degree  to  lessen  his  responsibility 
without  consulting  the  surety,  he  ought  not  to  be  permitted  to 
demand  payment  of  the  surety.  But  how  is  the  fact?  The 
plaintiffs  did  not  discharge  Osbum,  they  only  accepted  his  ap- 
pearance without  bail;  and  in  consideration  of  this  they  obtained 
an  assignment  of  all  his  property,  which  they  sold  to  the  best 
adTantage,  thereby  lessening  the  siun  for  which  the  defendants 
were  responsible.  If  instead  of  assigning  to  the  plaintiffs  he  had 
gone  to  jail,  and  been  discharged  by  the  insolyent  act,  his  prop- 
erty would  have  been  divided  among  his  creditors.  So  that,  in 
fact,  the  plaintiffs,  by  accepting  the  appearance  of  Osbum  with- 
out bail,  did  a  considerable  service  to  the  defendants.  To  say 
that  this  should  discharge  the  defendants  from  all  responsibility, 
would  be  equally  contrary  to  justice  and  equity.  It  would  be  a 
most  ungrateful  return  to  a  substantial  benefit.  No  authority 
has  been  cited  or  can  be  shown  to  support  such  a  principle. 

8.  It  was  said  by  me  in  WiUi^  lessee  v.  Bucher,  2  Binn.  467 
[4  Am.  Dec.  457],  that  it  must  be  a  very  extraordmary  case  in 
which  a  new  tried  ought  to  be  granted  after  two  concurring  ver- 
dicts on  matters  of  fact.  I  adhere  to  that  sentiment,  but  it  has 
no  bearing  on  the  case  before  us.  Here  is  no  dispute  about 
facts.  There  was  no  discordance  or  difficulty  in  the  evidence; 
but  two  juries  have  differed  from  the  court,  in  the  law  resulting 
from  the  facts.  It  is  said  by  all  the  court,  in  the  case  of  Cfood" 
vyin  V.  Oibbona,  4  Burr.  2108,  that  there  is  do  rule  of  law  against 
granting  a  new  trial  after  two  verdicts.  If  there  was  such  a  rule 
there  would  no  longer  be  any  certainty  in  the  law.  Principles 
the  most  firmly  established  might  be  overturned,  because  a  sec- 
ond jury  were  obstinate  and  rash  enough  to  persevere  in 
the  errors  of  the  first,  in  a  matter  confessed  by  all  to  be 
properly  within  the  jurisdiction  of  the  court;  I  mean  the  con- 
struction of  the  law  arising  from  undisputed  facts.  This  is  a 
state  of  things  which  no  man  would  wish  to  see.  I  believe  that 
in  this  instance  the  two  juries  have  erred  from  a  principle  of 
humanity.  On  one  side  they  saw  a  rich  county,  to  whom  the 
object  of  dispute,  though  in  itself  considerable,  was  not  of 
much  moment;  on  the  other,  a  few  unfortunate  individuals 
exposed  to  ruin.  If  none  but  the  parties  to  this  suit  were  to  be 
affected  by  the  verdict,  those  benevolent  feelings  might  be 
safely  indulged.  But  when  it  is  reflected  that  a  precedent  is 
about  to  be  set  which  may  have  a  pernicious  effect  on  those  rag- 
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nlations  on  which  the  peace  and  secniity  of  the  country  depend^ 
I  feel  it  a  duty  incumbent  on  this  court  to  submit  the  matter  to 
the  deliberate  consideration  of  another  jury. 

YsATBS,  J.,  delivered  a  concurring  opinion. 

New  trial  awarded. 


Moody  v.  Vandyke. 

[4Blii]iXY,81.1 

Balm  BrKoouroBa -"Where  there  is  a  naked  power  to  ezeoaton  to  mSI,  and 
tfaey  renoanoe^  administratorB  eum  UatamaUo  aimexo  have  no  power  at 
oomnum  law  to  MiUy  and  altkoiigh  the  object  of  the  nle  be  the  payment 
afdebia. 

OwHXB  or  loQAL  Tttlb,  Right  to  Eject.— When  the  legal  title  ia  in  one, 
and  there  ia  an  equity  in  another,  a  tenant  in  pMBenion,  which  may  be 
aatiafied  by  a  payment  or  tender  of  money,  it  ia  not  necessary  that  the 
payment  or  tender  ahonld  be  made  before  the  commencement  of  an  eject- 
ment^ but  it  may  be  done  at  the  trial,  and  judgment  may  be  entered  for 
the  plaintiff  on  such  oonditiona  aa  the  court  and  jury  may  think  equit- 
alile. 

Affbal  from  a  demsion  of  Yeates,  J.,  before  whom  two  suits 
in  ejectment  were  brought;  one  against  Vandyke  and  others, 
and  another  against  Robert  and  David  Ireland.  It  appeared 
that  Bobert  Moody,  in  whom  titl^  was  admitted  to  have  been 
at  the  time  of  his  death,  by  his  will  dated  eleventh  August, 
1778,  appointed  his  wife,  together  with  William  Maclay  and 
William  Plimkett,  his  executors,  and  authorized  them,  or  any 
two  of  them,  to  sell  his  real  estate,  as  the  needs  of  his  family 
or  the  demands  on  his  estate  might  render  necessaiy.  They 
were  to  sell  such  parts  as  should  seem  most  advantageous,  be- 
ginning with  a  tract  in  the  occupation  of  Benjamin  Comfort, 
and  reserving  the  testator's  dwelling  plantation  to  sell  last. 
The  money  arising  from  the  sale  of  the  latter  was  to  be  divided 
one  half  to  his  son  James,  and  the  other  half  in  equal  portions 
to  his  wife  and  three  daughters,  Lucy,  Agnes,  and  Euphemia. 
All  the  residue  of  his  estate  he  gave  to  his  son  James,  his  heirs 
and  assigns.  The  testator  had  a  posthumous  son  Bobert. 
Euphemia,  one  of  the  daughters,  died  under  age,  unmarried, 
and  without  issue.  James,  the  oldest  son,  Lucy  and  her  bus* 
band,  Agnes  and  her  htisband,  Bobert,  and  the  widow,  were 
the  plaintiff's  lessors. 

On  the  fourth  July,  1783,  letters  of  administration  upon  the 
testator's  estate  were  issued  to  Abigail,  the  widow,  and  John 
Macphersou,  as  if  no  will  had  existed;  and  on  the  twenty-eighth 
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of  November,  1783,  the  administrators  presented  a  i>etition  to 
ihe  orphans'  court,  showing  the  amount  of  personal  estate, 
"which  was  insufiEicient  to  pay  the  debts,  and  prayed  for  an 
order  to  sell  six  hundred  acres  of  land.  The  order  was  granted, 
and  on  the  sixteenth  Mach,  1785,  the  administrators  reported 
that  they  had  sold  two  tracts  to  David  Hammond,  for  one  hun- 
dred and  fifty-one  pounds,  but  the  sale  was  never  confirmed. 

The  will  being  afterwards  discovered  in  the  widow's  posses- 
sion, it  was  probated  on  the  twenty-eighth  March,  1785.  Wil- 
liam Maclay,  one  of  the  executors,  had  previously  renounced 
Lis  office,  on  the  twenty-sixth  March,  1785,  and  Abigail,  the 
widow,  and  William  Plunkett  renounced  on  the  twenty-eighth 
May,  1785.  On  the  same  day,  the  widow  gave  her  consent  in 
writing  that  letters  of  administration  cum  testamenlo  annexo 
should  issue  to  Bobert  Bobb,  David  Ireland,  and  John  Mac- 
pherson,  and  they  were  accordingly  issued  on  that  day.  The 
administrators  cum  testoTnento  annexo,  for  the  purpose  of  pay- 
ing the  debts  and  maintaining  the  family,  sold,  in  the  year  1786, 
to  Vandyke,  one  of  the  defendants  in  the  first  ejectment^  and 
to  Robert  Ireland,  in  trust  for  his  father,  the  defendants  in  the 
second  ejectment.  The  deed  to  Vandyke  bore  date  the  mnih 
May,  1796;  the  date  of  the  deed  to  Ireland  does  not  appear. 
The  sales  were  fair,  for  a  full  ^rice,  and  the  money  was  faith- 
fully applied  to  pay  the  testator's  debts,  and  to  the  mainten- 
ance of  the  family.  The  sales  were  made  at  the  house  of  the 
widow,  who  was  present;  and  although  all  the  children  were  at 
the  time  under  age,  yet  there  was  no  allegation  of  unfairness. 
The  widow,  and  at  least  one  of  the  other  executors  approved 
the  sales,  and  expressed  their  satisfaction;  and  that  she  was 
present  at  the  settlement  of  the  administrators'  accounts,  in 
which  the  proceeds  of  the  sale  were  credited,  and  she  received 
^rom  the  administrators  a  small  balance  which  was  due  to  the 
^estate  upon  the  settlement.  The  ejectments  were  not  brought 
^ntil  April,  1803.     The  youngest  child  became  of  age  in  1801. 

After  the  sale  considerable  improvements  were  put  upon  the 
land  by  the  purchasers,  and  its  value  in  other  respects  enhanced; 
but  at  the  trial  the  plaintiffs  offered  to  refund  the  purchase- 
money,  to  make  compensation  for  improvements  which  had  in- 
<reased  the  value  of  the  estate,  and  to  pay  interest  in  case  the 
mesne  profits  had  not  been  equal  to  it. 

Yeates,  J.,  chaxged  the  jury  that  the  administrators  cum  ie^ 
tamenio  annexo  did  not,  at  common  law  nor  by  the  statute,  suc- 
ceed to  the  powers  given  the  executors,  but  conceded  that  where 
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executors  had  power  to  sell  snryiyors  might  sell;  that  equitable 
rehef  was  not  grantable  merely  because  the  executors  had  done 
(something  which  would  induce  a  court  of  equity  to  decree  a 
conveyance,  and  concluded :  '*  The  trust  was  vested  in  the  exec- 
utors for  the  purposes  of  the  testator's  will,  and  tmtil  all  the 
money  he  paid  for  the  land  be  paid  or  tendered  to  him,  the  ces- 
tuis  que  iise^  the  devisees,  can  have  no  legal  or  equitable  claim 
on  the  land.  They  had  no  legitimate  right  of  possession.  It  is 
important,  in  my  idea,  that  a  full  and  adequate  tender  should 
have  been  made  previous  to  the  commencement  of  this  suit. 
What  that  sum  should  have  been  it  is  unimportant  now  to  con- 
sider. 1  lay  no  stress  on  the  alleged  acquiescence,  because  Van- 
dyke's deed,  referring  to  the  will,  put  him  on  the  inquiiy,  and 
was  constructive  notice  to  him;  and  because  the  infant  children 
might  not  be  connusant  of  their  rights  at  the  time.  The  plaintiff 
insists  that  in  strict  law  the  sale  by  the  administrators  is  irregu- 
lar, and  such  is  my  opinion,  however  hard  the  case  may  be  sup- 
posed to  be.  But  strict  law  also  must  be  dealt  out  to  him;  and 
as  the  lessors  of  the  plaintiff  have  not  entitled  themselves  to 
the  land  by  a  previous  tender,  I  am  bound  to  say  that  the  ver- 
dict should  be  for  the  defendants." 

The  jury  accordingly  found  for  the  defendants,  and  a  motion 
for  a  new  trial  being  overruled,  an  appeal  was  taken. 

mM  and  Duncan,  for  defendants,  contended  that  the  admin- 
istrators had  power  to  sell;  even  if  they  had  not,  a  court  of 
equity,  if  applied  to,  would  have  directed  a  sale,  and  would 
have  compelled  all  proper  parties  to  join,  in  order  to  carry  out 
the  objects  of  the  will.  They  laid  much  stress  on  the  fact  of 
approbation  being  given  to  the  sale  by  at  least  two  of  the  exec- 
utors, and  claimed  that  when  the  sale  had  been  fair,  and  the 
purchase-money  faithfully  applied,  and  when  everything  that  a 
court  of  equity  would  direct  had  been  voluntarily  done  in  a 
state  where  there  are  no  special  courts  of  equity,  the  present 
court  should  ratify  the  acts  of  the  administrators:  Co.  Lit.  113 
b,  note;  9  Vin.  469;  2  P.  Wms.  308;  1  Atk.  420. 

Evans  and  Watts,  for  the  plaintiff. 

TmoHXAH,  C.  J.  (after  stating  the  facts):  I  will  first  consider 
the  ejectment  against  Vandyke,  because  his  title  differs  in  one 
important  feature  from  that  of  Ireland. 

The  subject  may  be  divided  into  three  questions:  1.  Had 
the  administrators  cum  testamento  annexe  a  power  to  sell  these 
lands?    2.  If  they  had  not,  are  there  any  equitable  oizcuxn* 


388  Moody  v.  Yanbtse.  [Penn. 

stances  which,  according  to  established  principles,  would  in« 
duce  a  court  of  chancery  to  issue  an  injunction  to  present  the 
plaintiff's  recoTcij?  8.  Was  it  necessary  for  the  plaintiffs  to 
do  any  and  what  acts  which  they  have  omitted  prior  to  the  com- 
mencement of  their  action  f 

1.  If  the  administrators  had  power  to  sell,  it  must  be  either 
by  common  law  or  act  of  assembly.  By  the  common  law  they 
certainly  had  no  such  power.  The  testator  reposed  a  personal 
trust  in  his  executors,  he  placed  confidence  in  their  discretion 
because  he  knew  them;  but  he  could  know  nothing  of  those 
persons  to  whom  administration  might  be'  committed.  It  would 
be  doing  yiolence  to  his  will,  to  say  that  he-  intended  to  give 
power  to  sell  to  the  administrators.  If  this  power  then  is  not 
to  be  found  in  the  will,  they  have  it  not  at  all;  for  as  admin* 
istrators  they  have  nothing  to  do  with  lands.  Then  how  stands 
this  point  on  our  act  of  assembly  f  It  has  been  contended  that 
the  administrator  cum  testamerUo  armexo  has  power  to  sell  the 
land  by  the  act  of  1715,  and  the  act  of  the  nineteenth  of  April, 
1794,  sec.  17.  As  both  these  acts  are  expressed  in  the  same 
manner,  it  wiQ  be  sufficient  to  give  the  words  of  the  latter.  '*  In 
all  cases  where  the  register  hath  used  heretofore  to  grant  ad* 
ministration  with  a  statement  annexed,  he  shall  continue  so  to 
do,  and  the  will  of  the  deceased  in  such  statements  expressed 
shall  be  performed  and  observed  in  such  manner  as  it  should 
have  been  if  this  act  had  never  been  made."  It  had  been  pro- 
vided, in  the  parts  preceding  the  seventeenth  section,  in  what 
manner  the  estates  of  deceased  persons  should  be  distributed 
in  case  of  intestacy;  and  the  meaning  of  this  section  evidently 
is  that,  although  the  register  may  commit  administration,  yet 
the  will  of  the  testator  is  not  to  be  infringed.  The  question  is. 
What  was  the  will  of  the  testator?  Was  it  that  the  admin- 
istrators cum  testamenio  annexe  should  sell  his  lands  ?  No  such 
intention  appears,  and  therefore  the  act  of  assembly  has  no 
bearing  on  the  case. 

2.  Thus  far  my  sentiments  perfectly  accord  with  those  of  tho 
learned  judge  before  whom  this  cause  was  tried  in  the  circuit 
court.  I  will  now  proceed  to  consider  whether,  on  principles 
of  equity,  the  plaintiffs  should  be  barred  from  recovery  on  their 
legal  title.  I  should  have  been  glad  if  at  the  time  when  thia 
land  was  sold  the  administrators  cum  iesiamenio  anne»e>  had  pos- 
sessed the  same  legal  right  to  sell  which  has  since,  been  given 
in  such  cases  by  the  act  of  twelfth  March,  1800;  because  I  be- 
lieve that  a  sale  was  necessary  in  order  to  pay  the  debts  of  the 
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testator,  and  that  OTerjthing  was  fair  in  the  txansaction.  But 
that  is  not  snfScient  to  sanction  the  proceeding.  Although  a 
sale  was  necessary,  it  was  not  necessaiy  that  it  should  be  made 
bj  the  administrators.  The  creditors  might  haye  brought 
actions  and  obtained  judgments  against  the  administrators,  and 
on  executions  issued  against  them  the  land  might  have  been 
sold  in  the  usual  course  of  law.  If  a  man  assumes  a  right  not 
given  him  by  law,  his  actions  will  not  be  Talidated  by  the  purity 
of  his  intention  or  the  fairness  of  his  proceedings.  If  A.  dies 
intestate,  leaving  infant  children,  and  being  considerably  in- 
debted, and  his  friend  B.,  without  authority,  sells  his  lands  for 
the  best  price  that  can  be  got,  and  honestly  applies  the  money 
to  the  payment  of  his  debts,  although  he  has  a  just  claim  to 
reimbursement  from  the  children  of  A.,  yet  I  presume  no  one 
will  assert  that  the  purchaser  can  hold  the  land.  Now  in 
what  does  that  case  differ  from  the  one  before  the  court  ?  In 
nothing,  but  that  in  the  one  the  vendor  had  no  color  of  author- 
ity; in  the  other,  he  had  a  color  and  no  more.  In  substance 
they  are  the  same.  It  is  certain  that  no  court  in  the  common- 
wealth had  power  to  authorize  a  sale  by  the  administrators. 
How  then  can  any  court  confirm  it?  I  know,  that  having  no 
court  of  chanceiy,  we  notwithstanding  adopt  the  chancery  law, 
and  in  general  consider  a  thing  as  done  which  a  court  of  chan- 
aery  would  order  to  be  done.  For  instance,  if  A.  agrees  with 
B.  for  the  purchase  of  a  tract  of  land,  enters  into  possession  and 
pays  all  the  purchase-money,  we  consider  him  in  the  same  situ- 
ation as  if  he  had  received  a  conveyance  from  B. ,  because  B. 
might  be  compelled  in  chancery  to  execute  a  conveyance.  But 
that  principle  wiU  not  serve  the  defendant's  purpose.  A  court 
of  chancery,  in  a  case  like  the  present,  would  have  appointed  a 
trustee  to  sell  the  land  of  Moody,  but  the  trust  might  have 
been  vested  in  any  other  person  as  well  as  in  the  administrators 
cum  ieslamerdo  annexo,  and  the  sale  would  have  been  made 
under  the  control  of  the  court.  The  administrators  had  no 
more  ri^ht  to  sell  than  a  stranger,  until  the  act  of  twelfth 
March,  1800.  In  adopting  the  chancery  law  we  must  be  gov- 
erned by  settled  principles,  or  we  shall  be  thrown  into  confus- 
ion. What  would  chancery  do  in  such  a  case  as  this  ?  In  the 
first  place,  they  would  consider  who  has  the  legal  title.  The 
answer  would  be,  the  plaintiffs.  Then,  had  the  defendants  notice 
of  the  legal  title?  They  had,  because  they  claimed  under  the 
will  of  Robert  Moody.  It  was  their  misfortune  to  purchase  a 
bad  title.    But  the  plaintiffs  have  derived  considerable  benefit 
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by  the  application  of  tho  purchase-monej  to  tho  payment  of 
debts  to  which  the  Lmd  was  liable;  here,  indeed,  arises  an 
equity.  It  would  be  unjust  that  the  plaintifls  should  vacate  the 
contract  and  yet  retain  the  consideration.  This  is  what  they  do 
not  desire;  for,  as  I  understand,  they  offered  to  refund  the  pur- 
chase-money and  make  compensation  for  any  improvements 
which  increased  the  value  of  the  estate;  also  to  pay  the  interest, 
in  case  the  profits  received  by  the  defendants  had  not  been 
equal  to  it.  Having  made  these  offers,  in  what  respect  do  they 
act  unfairly,  or  on  what  principle  are  they  to  be  deprived  of 
their  legal  right  ?  I  have  been  able  to  find  no  authority  for  an 
injunction  in  such  a  case.  It  is  a  circumstance  in  favor  of  the 
plaintiffs  that  at  the  time  of  the  sale  they  were  infants,  and 
therefore  incapable  of  objecting  to  the  illegal  proceedings  of 
the  administrators.  They  do  not  appear  to  have  been  guilty  of 
any  laches  after  they  were  acquainted  with  their  rights.  Some 
stress  was  laid  by  the  defendants'  counsel  on  the  circumstance  of 
the  executors'  having  approved  of  the  sale.  There  is  nothing  in 
that.  Having  all  renounced  the  trust  reposed  in  them  by  the 
testator,  their  approbation  was  no  further  of  consequence  than 
to  afford  evidence  of  the  sale  being  a  fair  one.  I  have  said  tha^ 
an  equity  arose  to  the  defendants,  from  the  circnmstance  of  the 
money  paid  by  them  having  been  applied  to  the  payment  of 
debts;  they  were  entitled  to  a  reimbursement,  and  a  reimbaxse- 
ment  was  offered,  but  not  till  after  the  action  was  brought* 
This  leads  me  to  the  third  question.  Was  it  neoessaiy  that  the 
offer  should  have  been  made  previous  to  the  oommenoement  of 
the  suit? 

8.  It  is  admitted  that  there  have  been  decisions  at  nisipriuM 
both  ways.  I  am  of  opinion  that  the  plaintiffs,  having  the 
legal  title,  had  a  right  to  commence  their  action  before  they 
made  a  tender  of  reimbursement.  The  right  to  commence  the 
action  and  to  recover  at  law  is  incident  to  the  legal  title.  The 
defendant  is  in  the  situation  of  one  who  files  a  bill  in  chanoexy 
to  prevent  the  recovery  at  law,  and  it  lies  on  him  to  show  such 
circumstances  as  make  it  against  equity  for  the  plaintiff  to 
recover.  These  circumstances  are  shown  on  the  trial,  and  very 
often  they  are  not  fully  disclosed  to  the  plaintiff  until  the  trial. 
Indeed,  until  the  defendant  showed  what  he  had  done,  it  would 
have  been  difficult  for  the  plainti£&  to  know  how  much  to  ten- 
der.  At  all  events,  the  defendant  would  be  secured  by  enters 
ing  judgment  on  such  conditions  as  the  court  and  jury  might 
think  equitable.    I  give  no  opinion  how  the  law  would  be  in  a 


June,  1811.]  MooBT  v.  Vandyke.  391 

case  where  the  plaintiff  had  only  an  equitable  title.  There  ia 
no  doubt  there  would  be  much  stronger  reason  that  he  should 
offer  before  the  commencement  of  the  suit,  to  do  every  thing 
which  it  was  incumbent  on  him  to  do,  before  he  was  entitled  to 
the  legal  estate.  It  appears  to  me  on  the  whole,  that  in  the 
ejectment  against  Vandyke,  the  verdict  ought  to  have  beeo  for 
the  plaintiffs. 

The  case  of  the  plaintiffs  in  the  other  ejectment  stands 
on  stronger  groimd;  for  in  addition  to  the  reasons  I  have  men- 
tioned there  is  this,  that  the  purchase  was  made  by  David  Ire- 
land, one  of  the  administrators;  or  at  least  by  his  son  in  trust 
for  him,  which  amounts  to  the  same  thing.     Now,  even  if  the 
administrators  had  power  to  sell,  they  ought  not  to  have  made 
the  sale  to  one  of  themselves,  because  the  power,  being  joint, 
ought  to  have  been  executed  by  all  of  them;  and  (which  is  of 
far  greater  consequence)  because  the  policy  of  the  law  forbids 
a  person  to  be  the  purchaser  of  that  which  he  is  appointed  to 
sell.     It  requires  but  a  small  knowledge  of  the  world  to  be 
sensible  of  the  wisdom  of  this  rule.     The  person  entrusted  with 
the  sale  has  so  perfect  a<knowledge  of  the  subject,  and  so  great 
an  opportunity  of  taking  advantage  by  appointing  the  time  and 
place  of  sale,  and  employing  the  agents  who  conduct  it,  that  to 
permit  him  to  become  the  purchaser,  would  be  placing  too 
much  confidence  in  the  infirmity  of  human  nature.     I  take  the 
general  rule  to  be,  that  if  he  will  interfere  in  the  purchase,  he 
shall  not  be  a  gainer  by  it.    If  he  sells  the  land  again  at  a 
higher  price,  he  shall  account  for  the  difference.     I  will  not  say 
that  this  rule  admits  of  no  exceptions;  but  I  see  nothing  in  the 
present  case  which  should  make  it  an  exception.     Considering 
the  very  great  amount  of  property  which  is  exposed  to  sale  by 
order  of  the  orphan's  court,  I  am  satisfied  that  it  will  produce 
great  mischief  if  administrators  are  permitted  to  be  concerned 
in   the  purchase,  directly  or  indirectly.     David  Ireland  has 
retained  part  of  the  land  himself,  and  the  residue  he  has  con- 
Teyed  to  his  son,  without  any  valuable  consideration.    If  he 
receives  his  purchase-money  and  interest,  and  a  reasonable 
compensation  for  valuable  improvements,  he  has  no  reason  to 
complain. 

I  am  therefore  of  opinion  that  there  should  be  a  new  trial  in 
both  cases. 

Sbackenbidoe,  J.  An  objection  has  been  made  in  both  these 
cases,  that  the  offei'  on  the  part  of  the  plaintiff  as  to  repayment, 
•tc.y  ought  to  have  been  before  the  bringing  the  ejectment. 
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It  is  a  sufficient  answer  to  this,  that  he  could  not  know  what  to 
ofifer,  or  that  he  ought  to  ofiEer  any  thing.  It  must  be  supposed 
to  come  out  on  the  part  of  the  defendant  on  the  trial,  that  he, 
the  defendant,  had  entered  under  the  idea  of  a  purchase,  and 
what  the  consideration  had  been;  for  the  plaintiff  does  not 
allege  him  to  be  his  trustee,  or  to  haye  purchased  from  those 
who  were.  He  treats  him  as  a  wrong-doer,  with  whom  he  has 
had  no  priyity  or  contract.  But  it  may  be  said  the  persons  sell- 
ing acted  as  the  trustees  of  the  plaintiff,  or  for  Uie  plaintiff, 
conceiying  themselyes  such,  and  some  part  of  the  purchase- 
money  has  been  applied  to  his  use,  and  that  in  equity  he  ought 
to  be  accountable.  But  the  time  to  make  the  offer  in  this  case 
is  when  the  defendant  has  made  out  the  fact,  which  the  plaintiff 
cannot  legally  be  presumed  to  know  before  it  comes  out  in  the 
eyidence.  The  defendant  haying  entered  under  those  who  had 
at  least  color  of  trust,  and  haying  made  improyements,  which 
on  recoyery  will  come  to  the  benefit  of  the  pl«untiff,  he  is  bound 
in  equity  to  allow  for  them,  deducting  rents  and  profits:  Sug- 
den,  402;  the  amount  of  which  he  cannot  know  until  ascer- 
tained under  the  direction  of  the  court.  This  by  auditors  or 
otherwise.  All  that  he  could  do  before  yerdict  was  to  file  an 
engagement  to  this  effect,  and  before  judgment  to  perform  it. 
It  is  true  that  before  recoyery  he  ought  to  satisfy  and  do  this 
equity,  that  is  before  judgment  and  possession  giyen;  but  I  do 
not  think  that  the  not  haying  done  this,  or  any  part  of  it,  before 
ejectment  brought,  is  in  his  way.  It  is  not  like  a  covenant  to 
which  he  was  a  party,  and  where  something  is  to  be  done  by 
him;  where  he  claims  performance,  or  where  he  disaffirms  be- 
fore he  has  a  right  of  action.  It  is  not  a  case  of  that  nature 
where  there  can  be  or  ought  to  be  a  tender,  or  money  brought 
into  court.  This  must  always  depend  on  the  nature  of  the  case; 
and  the  impracticability  of  doing  in  the  first  instance,  what 
ought  to  be  eyentually  done,  excuses.  Wise  counsel  will 
always  adyise  such  engagement  to  be  filed  on  the  trial,  for  they 
will  not  haye  great  reason  to  expect  a  yerdict  without  it;  and 
the  court  before  judgment  will  take  care  to  see  it  done,  for 
equity  will  not  admit  of  gain  on  the  one  hand  or  loss  on  the 
otiier  under  such  circumstances.  But  it  would  seem  to  me  that 
all  this  cannot  be  done  by  the  plaintiff,  nor  ought  it  to  be  ex- 
pected from  him  before  his  ejectment,  supposing  him  to  have 
title;  which  leads  to  the  consideration  of  that  which  is  the  main 
question  in  the  case,  the  title  to  recoyer. 
This  is  opposed  by  the  sale  set  up  by  defendant,  made  to  him, 
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as  he  alleges,  under  fhe  will  of  the  plaintiff's  ancestor,  by  which 
sale,  if  it  can  be  supported,  the  plaintiff  is  barred.  What  is 
there  to  impeach  it?  A  sale  was  directed  by  the  will  for  the 
payment  of  debts.  The  maintenance  of  children  was  also  a  neces- 
saiy  object  of  such  a  sale.  The  estate  was  in  debt,  and  the 
children  young;  the  estate  unproductive.  Had  there  been  an 
intestacy,  and  an  administration  simply,  a  sale  must  have  been 
efiSaeted  under  the  orphan's  court  order  for  the  maintenance  of 
children,  or  at  the  suit  of  the  creditors  for  the  payment  of  debts. 
In  contemplation  of  this,  it  is  to  be  presumed,  a  sale  was  direct- 
ed by  the  will  of  the  testator,  and  executors  appointed.  These 
renounced,  eAd  administration  with  the  will  annexed  was  com- 
mitted by  the  register.  A  sale  was  made  by  two  of  these  ad- 
ministrators, one  or  more  of  the  executors  who  had  refused  the 
administration  being  consulted,  and,  as  is  alleged,  approving  of 
the  sale. 

It  is  contended  that  administrators  with  the  will  annexed  have 
no  authority  to  sell,  even  where  a  sale  is  directed  to  be  made. 
I  incline  strongly  to  think  that  they  have  authority,  where  a  sale 
is  directed  by  the  will,  as  in  this  case,  for  the  payment  of  debts, 
for  this  is  an  administration  of  the  will.  How  can  they  pay  the 
debts  without  having  the  means  by  the  sale?  Lands  that  are  to 
be  turned  into  chattels  are  to  be  considered  as  chattels,  and 
would  seem  to  be  equally  the  subjects  of  administration  with 
the  will  annexed  as  a  chattel.  If  lands  with  us  are  to  be  con- 
sidered chattels  for  the  payment  of  debts,  why  not  liable  to  be 
sold  as  chattels?  And  when  executors  appointed  refuse,  why 
the  administrators  with  the  will  annexed  not  act?  It  is  not  the 
case  of  an  intestacy,  where  the  orphan's  court  can  interfere. 
The  only  power,  then,  to  make  sale,  is  that  of  the  adminis- 
trators with  the  will  annexed.  If  this  is  not  done,  creditors 
must  proceed  against  the  estate,  and  costs  be  accumulated. 
Where  an  authority  is  given  by  the  testator,  but  no  appointment 
by  express  words,  what  person  shall  sell  the  land?  The  law 
implies,  that  they  shall  do  it  who  are  to  pay  debts  or  distribute 
money:  Pow.  on  Dev.  299.  Is  it  not  the  same  as  persons  not 
appointed,  when  those  who  are  appointed  refuse  to  act  ?  It  is 
within  the  same  reason,  and  I  take  it  there  is  the  same  law. 

But  it  said  that  in  England  the  administrators  with  the  will 
annexed  cannot  sell,  even  where  the  estate  is  to  be  turned  into 
chattels;  as  for  the  purpose  of  an  annuity  or  otherwise.  2  P. 
Wins.  308,  is  cited,  where,  on  the  executors  refusing,  and  admin- 
istration with  the  will  annexed  committed,  and  a  bill  filed  bj 
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them,  the  heir  was  compelled  to  join  in  a  sale.  The  compelling 
him  to  join  with  the  administrators  may  imply  that  of  them- 
selves they  could  not  make  a  sale.  But  with  us,  what  shall  be 
done,  where  there  is  no  power  to  compel,  no  court  of  chancery? 
Executors  cannot  be  compelled  to  act,  heirs  cannot  be  com- 
pelled to  join,  trustees  cannot  be  appointed.  Hence  a  necessity 
which  does  not  exist  in  England  of  administrators  with  the  will 
annexed,  acting  as  succeeding  to  the  trust.  There  are  changes 
made  which  have  relation  to  this  point,  by  the  laws  agreed  upon 
in  England,  and  by  the  early  laws  of  the  province.  Beal  estate 
was  made  liable  for  the  payment  of  debts;  this  would  seem  to 
carry  with  it  a  power  to  administrators  with  the  will  annexed 
over  real  estate,  there  being  no  chancellor  to  constitute  trustees 
to  manage  a  sale. ,  It  is  expressly  given  and  guarded  to  admin- 
istrators in  case  of  intestacy  by  the  superintendence  of  the 
orphan's  court.  But  the  case  of  a  will  with  the  testament  an- 
nexed is  left  to  itself,  which  would  seem  to  imply  that  the  giv- 
ing a  power  expressly  in  this  case  under  any  superintendence 
but  that  of  their  bonds  to  the  register,  and  the  being  liable  to 
be  called  to  account  as  executors,  was  not  necessaiy.  There  is 
no  power  in  the  case  of  debts  or  the  maintenance  of  children 
by  petition  to  the  orphan's  court  to  order  a  sale  in  this  case.  Is 
it  possible  to  suppose  that  the  law  should  have  remained  a  cen- 
tury in  that  case  without  a  provision,  unless  such  provision  was 
thought  unnecessary,  and  that  administrators  with  the  will  an- 
nexed could  make  a  sale  as  executors  could  have  done.  It  was 
not  until  the  twelfth  March,  1800,  that  to  remove  doubts  which 
seemed  to  be  entertained  on  this  head,  an  act  was  made  ex- 
pressly giving  this  power.  To  remove  doubts,  take  notice.  It 
is  an  act  to  explain  and  amend,  and  the  preamble  is  in 
these  words:  ''whereas  doubts  have  arisen  in  the  construc- 
tion of  those  existing  laws  of  this  commonwealth  which  relate 
to  the  power  which  executors  and  administrators  with  the 
will  annexed,  have  to  sell  and  convey  the  estates  of  their  tes- 
tators; and  whereas  the  importance  of  the  subject  requires  that 
those  laws  should  be  so  explained  and  amended  that  persons 
appointed  to  execute  the  last  wills  and  testaments  of  decedents 
may  know  the  extent  of  their  powers,  and  be  enabled  fully  to 
execute  their  respective  trusts."  The  doubts  which  the  law 
explains  are  stated  as  having  arisen,  which  implies  the  having 
lately  sprung  up,  in  a  case  where  doubts  had  not  been  enter- 
tained before.  Nor  is  it  only  in  the  case  of  administrators  with 
the  will  annexed,  as  recited  in  the  preamble,  that  the  law  is 
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explained  and  doubts  remoTed,  but  in  the  case  of  one  executor 
where  there  are  more,  or  refuBiog,  or  dismissed,  or  discharged; 
or  if  all  dismissed  and  letters  vacated,  and  new  letters  are  or* 
dered,  **  it  may  and  shall  be  lawful  for  the  administrators  with 
the  will  annexed,  or  the  administrators  de  bonis  rum,  or  other 
persons  to  whom  letters  of  administration  shall  legally  issue,  to 
sell,"  etc. 

This,  I  take  it,  was  what  ought  to  haye  been  laid  down  by 
the  courts  of  justice  as  what  was  the  law  before;  and  I  shall 
consider  it  as  what  was  the  law  before;  and  that  in  the  case  of 
only  one  or  more  administrators  of  the  will  annexed  joining  in 
the  sale,  the  others  dying  or  discontinuing  the  administration, 
by  analogy  to  the  law  in  the  case  of  executors  whose  place  they 
take,  one  or  more  may  sell.  For  in  the  case  of  executors,  where 
the  authority  is  not  a  nude  appointment,  naked  and  stripped  of 
all  other  duty,  and  uncoupled  with  an  interest  which  the  exec- 
utor himself  has,  or  which  others  have,  in  his  acting;  such  as  the 
maintenance  of  children,  the  payment  of  debts,  legacies,  etc., 
if  all  the  executors  could  sell,  one  or  more  could,  unless  indeed 
it  appeared  to  be  the  intention  of  the  testator  that  the  power  of 
selling  should  be  confined  to  the  executors  named.  For  this,  I 
take  it,  is  the  law  of  England;  and  that  the  distinctions  taken 
between  appointment  nomination,  and  naked  and  coupled 
authority,  which  Hargrave,  Go.  Lit.  113,  and  Pow.  on  Dev. 
292,  have  adverted  to  with  some  difference  of  opinion,  will  re- 
solve themselves,  as  these  writers  seem  to  admit,  into  a  ques- 
tion of  the  intent  of  the  testator;  and  which  principle  the  law 
of  twelfth  March,  1800,  recognizes  in  the  proviso,  that ''  nothing 
in  this  act  shall  be  deemed  or  taken  to  prevent  any  testator 
from  directing  by  his  or  her  last  will  or  testament  otherwise." 
Had  the  testdtor  constituted  two  or  more  executors,  and  di- 
rected especially  that  a  sale  should  not  be  made  but  by  all  join- 
ing, in  that  case  one  could  not  sell;  but  if  a  sale  became  neces- 
sary to  be  made,  and  in  consequence  of  the  death  or  refusal  of 
one  to  act,  a  sale  could  not  be  made  by  all,  the  chancellor 
in  England  must  interfere  by  the  appointment  of  trustees  for 
this  purpose.  With  us,  the  same  object  would  be  attainable  by 
the  letters  of  administration  with  the  will  annexed;  for  exec- 
utors refusing  to  act  are  as  defunct  executors;  and  if  the  body 
of  testamentary  trustees  cease  to  be  entire,  and  the  act  is  not 
perfnngible  (if  I  may  make  a  word),  but  by  the  entire  body,  it 
is  the  same  thing  as  if  they  were  defunct.  Pari  raiione,  one  of 
more  administrators  with  the  will  annexed,  in  case  of  the  others 
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not  continuing  to  act,  may  make  a  sale,  provided  indeed  there 
is  no  surprise  or  fraud  upon  others  of  the  administrators,  who 
are  liable  bj  bond  given  to  the  register,  and  the  purchaser  is 
innocent,  not  having  notice  of  the  fraud.    I  will  acknowledge 
that  is  not  easy  to  reconcile  the  sale  with  a  general  rule  that  all 
the  administrators  should  have  joined.    For  if  there*be  two  or 
more  executors,  a  sale  or  release  by  one  of  them,  shall  be  good 
against  the  rest.    But  in  case  of  administrators  it  is  otherwise: 
2  Bl.  Com.  510.     In  case  of  one  of  the  sales  also  that  to 
Ireland,  the  sale  was  not  only  by  two,  but  by  two  to  one  of  the 
administrators  themselves.     Even  in  the   case  of  executors, 
*'  albeit  one  refuse,  yet  the  other  cannot  make  sale  to  him  thai 
refuses,  because  he  is  party  and  privy  to  the  last  will,  and  re- 
mains executor:"  Oo.  Lit.  112.    And  where  the  executor  has 
taken  upon  him  the  administration  he  cannot  refuse.    The  same 
with  the  administrator  with  the  will  annexed.    He  cannot  re- 
nounce and  rescue  himself  from  his  bond.    This  is  in  the  way 
of  his  becoming  a  stranger  tjpeo  facto,  by  the  very  act  of  the 
purchase. 

We  are  driven,  therefore,  to  what  I  take  to  be  the  safest 
ground  on  which  to  rest  this  sale,  and  on  which  the  judge  who 
tried  the  cause,  seems  disposed  to  have  rested  it.  It  is  also  the 
ground  which  the  counsel  for  the  defendant  have  considered  as 
the  most  maintainable,  that  is,  that  it  was  in  fact  a  sale  by  ex- 
ecutors. That  notwithstanding  they  renounced,  they  still  re- 
maiued  executors,  and  could  sell,  having  an  authority  coupled 
with  an  interest;  that  is,  a  duty  to  perform  independent  of  the 
sale;  for  this  goes  to  prove  their  appointment  not  as  trustees 
merely  for  the  purpose  of  a  sale,  but  as  executors  roHone  officii, 
where  tbe  authority  survives,  and  where  it  is  not  entire:  2  P. 
Wms.  308;  Go.  Lit.  112, 113.  That  it  was  at  least  the  act  of 
the  widow,  would  appear  from  her  assenting  to  the  granting 
tbe  letters  with  the  will  annexed  to  the  persons  named,  and 
this  assent  in  writing,  from  her  being  present  at  the  grant- 
iug,  from  her  being  present  at  the  sale  and  approving  it, 
from  her  satisfaction  expressed  with  the  settlement  of  the 
administrators'  accounts,  and  actually  receiving  some  of  the 
money,  and  from  the  whole  being  applied  to  the  mainten- 
ance of  her  and  her  children,  and  the  payment  of  debts, 
going  to  the  purposes  of  the  will  of  which  she  was  executor, 
and  in  which  character  she  acted  in  fact,  in  directing  and 
superintending  the  administration  in  the  name  of  others.  Nor 
was  the  widow  alone,  but  in  equity  the  case  is  strengthened  bj 
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iho  concurrence  of  another  of  the  ezecators.     Doctor  Planket, 
who,  dissatisfied  probably  at  the  conduct  of  the  widow  in  the 
first  instance,  in  concealing  the  will,  or  for  other  reasons,  had 
with  the  others  renounced  the  taking  out  letters  as  executors, 
yet  would  seem  to  haTe  interested  himself  on  behalf  of  the  ad- 
ministration.   Had  a  sale  been  made  by  the  widow,  or  by 
another  under  her  parol  assent,  much  more  her  assent  in  writ- 
ing, even  before  probate  of  the  will,  and  before  letters  issuing* 
and  the  money  had  been  received  and  applied  for  the  purposes 
of  the  will,  and  the  heirs  maintained  during  a  minority,  which 
could  not  otherwise  have  been  provided  for,  and  a  purchase  for 
a  valuable  consideration,  and  great  improvements  made,  and 
great  length  of  time  elapsed,  before  the  purchaser  could  reason- 
ably haye  expected  that  the  validity  of  the  sale  would  be  called 
in  question,  would  it  not  form  such  an  equity  case,  out  of  all 
general  rules,  as  a  chancellor  would  support?    It  would  be 
against  good  conscience  on  the  part  of  the  heirs  to  claim  the 
land,  supposing  tiie  sale  to  have  been  without  fraud  or  great 
negligence  in  conducting  the  sale,  so  as  to  have  affected  the 
Talue.    The  implication  of  assent  from  standing  by  and  seeing 
money  paid,  and  even  receiving  it  and  witnessing  writings,  or 
seeing  improTemehts  made,  cannot  in  strictness  bar  infants; 
yet  these,  or  any  one  of  them,  will  form  an  equitable  cicum- 
stance  in  a  chancery  case;  and  if  any  case  was  ever  strong 
enough  in  equity  to  bar  heirs,  who  had  been  infants  at  the  time 
of  the  sale,  and  have  been  silent,  living  near,  seeing,  and  even 
assisting  at  the  improTements,  one  of  them,  this  is  a  case  of 
that  nature.    It  would  seem  to  me  that  in  such  a  case  a  chan- 
cellor would  compel  the  heir  to  convey  to  the  defendant  for 
security  of  title.    Yet  were  I  eyen  bound  to  say  in  directing  a 
jury,  that  the  sale  was  not  such  as  gave  the  estate  legally  to 
the  defendant,  or  that  a  chancellor  would  be  bound  to  decree 
a  conveyance  from  the  heirs  (for  the  discretion  of  a  chancellor 
is  per  legem,  and  he  must  be  bound  by  general  rules  also  to 
some  extent,  and  cannot  just  say,  I  take  this  case  by  itself 
without  regard  to  any  general  rules),  yet  the  province  of  a  jury 
is  more  extensive,  and  the  equity  of  the  particular  case  can  be 
distinguished  by  them,  without  saying  what  general  rule  it  is 
that  is  applied.   Hence  the  advantage  of  our  tribunals,  of  court 
and  jury  deciding  in  cases  of  law  and  equity.    For  even  where 
the  general  rule  in  the  law  of  exceptions,  which  is  what  is 
meant  by  equity,  is  in  favor  of  the  plaintiff,  and  a  judge  would 
be  bound  to  lay  down  the  general  rule  to  the  jury,  leaving  the 
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application  of  the  facts  to  them;  yet  where  a  party  has  obtained 
a  verdict  in  a  hard  case,  and  the  address  is  to  the  discretion  of 
the  court  to  set  aside,  I  feel  myself  at  greater  liberty. 

I  find,  therefore,  nothing  exceptionable  whereon  to  support 
the  motion  for  a  new  trial. 

The  court  being  thus  divided  upon  the  general  question  of  a 
new  trial,  of  course  the  appeals  failed. 

Judgment  a£Srmed* 

In  Mengee  v.  Ojfater,  4  Watts  ft  S.  22,  23,  this  caee  is  oommented  on,  Qib- 
son,  G.  J.,  saying:  "It  is  error  to  suppose  that  judicial  eqnity  is  as  broad  as 
natural  justice.  Duties  of  imperfect  obligation  are  too  indeterminate  in 
principles  and  relations  to  be  subject  to  human  cognisanoe,  and  for  that 
son  it  seems  that  more  effect  was  given  to  a  naked  moral  obligation  in  Jfoodf 
V.  Vandyke,  than  any  principle  or  precedent  could  be  found  to  warrant  A 
purchaser  at  the  sale  of  a  testator's  land  by  administraton^  with  the  will  an- 
nexed,  who  had  no  authority  at  that  time  to  execute  a  testamentary  power, 
was  allowed  to  retain  the  possession,  though  the  sale  was  void,  till  what  he 
had  paid  was  refunded,  and  the  ohief  justice  put  the  case  of  a  volimtaiy  sale 
by  a  friend  without  color  of  authority^  as  an  appoaito  ooc^  ati*l«*5»iy  tfa« 
equitable  rij^t  to  reimborsemenf 
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[4  BoaoT.  lar.] 

ComfON  Caaannt  Boukd  to  havs  Vbbsel  SsAWOBTHT.^If  a  wnl  Umudi/tn, 

the  carrier  must  prove  that  she  was  seaworthy  before  he  can  set  up  tbe  mdk 
of  Qed  as  a  defense;  but  she  need  only  be  seaworthy  for  the  tnde  in  wfaidi 
she  is  employed. 
Onits  PfioBAKDi. — If  the  facts  of  the  loss  are  such  that  it  may  fairly  be  at- 
tributed to  inevitable  accident,  and  the  owner  of  the  goods  aUegea  nnana 
worthiness,  the  ontu  probandi  lies  on  him. 

Action  against  the  defendants  as  common  cazrieiB,  to  reooTev 
the  value  of  plaintiff's  goods  shipped  on  board  defendants* 
schooner.    The  case  is  stated  in  the  opinion. 

Baldwin,  for  the  plaintiff  and  appellant. 

A.  W.  Foster,  for  the  appellees. 

TiLomcANy  C.  J.  This  is  an  appeal  from  the  oirenit  oonri  of 
Erie  county.  There  was  a  verdict  for  the  defendants.  The 
plaintiff  moved  for  a  new  trial,  which  was  refused,  upon  which 
he  appealed  to  this  court.  There  had  been  a  trial  and  verdict 
once  before  in  favor  of  the  defendants,  on  which  a  new  trial  waa 
ordered;  so  that  there  have  been  two  verdiets  for  the  dsfand* 
ants. 
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It  13  an  action  against  the  defendants  as  common  carriers,  for 
failing  in  the  safe  carriage  of  the  plaintiff's  goods  on  .board  the 
schooner  Grood  Intent,  from  Fort  Erie  in  Upper  Canada  to  the 
town  of  Erie  in  this  state.     The  vessel  met  with  a  violent  gale 
of  wind,  in  the  course  of  which  she  was  driven  on  the  rocks  near 
Point  Abino,  foundered,  and  every  soul  on  board  perished. 
There  is  no  complaint  of  error  in  law  in  the  charge  of  the  judge 
before  whom  the  cause  was  tried.     The  case  turned  upon  the 
point  of  seaworthiness.     The  law  was  laid  down  fairly,  and  the 
fact  left  to  the  jury.     It  was  in  truth  a  question  of  fact,  and  it 
must  be  a  very  strong  case  indeed,  which  could  induce  this  court 
to  order  a  third  trial  on  a  matter  of  fact.    The  man  who  under- 
takes to  transport  goods  by  water  for  hire,  is  bound  to  provide 
a  vessel  sufficient  in  all  respects  for  the  voyage,  well  manned, 
and  furnished  with  sails,  anchors  and  all  necessary  furniture. 
If  a  loss  happens  through  defect  in  any  of  these  respects,  the 
carrier  must  make  it  good.     The  evidence  in  the  present  case 
was  contradictory.     I  think  it  may  be  concluded  on  the  whole 
that  the  vessel  was  sufficiently  strong,  that  she  was  sufficiently 
manned,  and  that  her  sails,  anchors  and  cables  were  sufficient. 
The  plaintiff  relied  chiefly  on  two  defects,  to  prove  her  not  to 
have  been  seaworthy;  the  want  of  cabin  doors,  and  the  bad  state 
of  the  hatches,  which  were  not  covered  by  a  tarpawling.     It  ap- 
pears that  there  were  no  cabin  doors,  but  the  vessel  was,  or  at 
least  had  been,  furnished  with  sliders  by  which  the  entrance  to 
the  cabin  could  be  closed,  and  this  entrance  was  raised  from  ten 
to  fifteen  inches  above  the  deck.    Whether  the  slides  were  on 
board  at  the  commencement  of  this  voyage,  is  not  quite  certain. 
Some  of  the  witnesses  were  of  opinion  that  this  kind  of  closing 
was  sufficient;  others  thought  that  doors  were  necessary.     With 
respect  to  the  hatches  two  of  the  witnesses  differed.     Some 
thought  a  tarpawling  necessary,  others  not;  some  deposed  that 
the  hatches  were  broken,  and  not  sufficient  to  keep  out  the 
water,  others  declared  them  to  be  in  good  condition.    To  de- 
termine a  question  of  seaworthiness,  the  nature  of  the  voyage  is 
to  be  considered.     It  requires  a  different  strength  of  vessel,  and 
different  furniture  and  equipments  to  make  a  long  voyage,  and 
a  short  one;  to  navigate  the  ocean,  a  lake,  and  a  river.     The 
navigation  of  lake  Erie  is  in  some  respects  more  dangerous  than 
that  of  the  ocean.     There  is  less  room,  there  are  few  harbors, 
and  the  coast  is  lined  with  rocks;  but  the  waves  do  not  run  so 
high.     The  voyage  from  Fort  Erie  to  Presqu  Isle  is  in  distance 
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not  more  than  ninety  milesy  and  in  time  not  generally  exceed- 
ing twenty-four  hours. 

It  was  for  the  jury  to  judge,  whether  under  the  oircumstancee 
of  the  case,  the  vessel  was  sufiSoiently  built,  manned,  furnished 
and  equipped.  It  was  for  them  too  to  judge  of  the  credibility 
of  the  witnesses,  for  the  testimony  cannot  be  reconciled.  As 
the  case  appears  to  us,  from  the  report  of  the  evidence,  I  think 
it  not  free  from  doubt.  It  is  of  very  great  consequence  to  the 
public,  that  the  vessels  employed  on  the  lakes,  should  be  well 
built  and  in  good  condition.  Many  lives  and  much  property 
will  depend  on  them.  But  my  doubts  are  not  of  law,  but  of 
fact;  and  after  two  verdicts  by  juries  of  the  country  bordering 
on  lake  Erie,  I  do  not  feel  myself  authorized  to  say  thai  this 
vessel  was  not  seaworthy.  I  am,  therefore,  of  opiDioii  that  the 
judgment  of  the  circuit  court  should  be  affirmed. 

Ybatbs,  J.  declared  his  concurrence. 

Judgment  affirmed. 

In  Hart  v.  AUen,  2  Watts,  118,  it  is  held  that  in  an  action  agsinat  a  oom- 
mon  carrier  for  a  loss,  it  is  not  sufficient  to  entitle  the  plaintiff  to  reoover, 
that  there  was  a  defect  abont  the  vessel,  or  want  of  skill  in  the  canrier;  bat 
it  must  also  appear  that  snch  defect  or  want  of  skill,  oontribntedv  or  may 
have  contributed  in  some  measure  to  occasion  the  loss.  It  is  the  oonaequen- 
ces  of  negligence,  not  the  abstract  existence  of  it  for  which  a  cairier  is  answer- 
able. 

See  PfOnam  v.  Wood^  8  Am.  Dec.  179,  for  a  dedaioo  on  the  sabjeot;  and 
see  Angell  on  Carriers,  sees.  173»  202,  207,  treating  of  the  dootrine  here  laid 
down. 

Cluggagb  v.  Swan. 

[4  BnmxT,  110.] 

AivmAvns  ov  Jubobs. — The  testimony  of  the  juxm  tfaemtelvos  is  not  ad- 
missible to  impeach  their  verdict  upon  the  groond  of  misenndnet^  in  da> 
coding  their  verdict  by  lot 

EjaoTMEKT.  Upon  a  verdict  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial  on  the  ground  of  the  admission  of  im- 
proper evidence,  and  also  misconduct  of  the  jury  in  drawing  lots 
for  the  verdict,  to  prove  which  the  deposition  of  one  Itnire,  a 
juror,  was  offered.  The  motion  was  denied,  and  an  appeal 
taken. 

8,  Middle  and  Dunoan^  for  the  appellant. 
Brown  and  J.  Middle,  contra, 

Yeatbs,  J.    The  first  question  which  arises  on  this  i^peal  in* 
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Tolyes  principles  of  great  moment  in  the  administration  of  jus* 
tice  in  this  republic. 

Independently  of  all  authorities  on  the  subject,  it  is  manifest 
that  the  finding  of  a  jniy  should  be  the  result  of  their  impar- 
tial and  unprejudiced  judgments,  according  to  their  evidence. 
The  decision  of  a  contested  case  by  lot  or  chance  must  be  rep- 
robated by  eyery  honest  man;  and  it  is  obvious  that  every  suitor 
has  an  undoubted  right  to  have  his  controversy  terminated  by  a 
different  measure  of  justice.  Several  cases  in  the  books  show 
the  principle  that  verdicts  will  be  set  aside  when  it  appears  that 
they  have  been  obtained  by  throwing  up  cross  and  pile:  Bunb. 
61;  hustling  halfpence  in  a  hat:  Par  v.  Seamea,  1  Barnes,  820, 
4to  ed.  438;  or  by  casting  of  lots:  Corny.  625;  1  Str.  642;  1 
Keb.  811;  3  Eeb.  806;  3  Bl.  Com.  376.  The  difficulty  which 
here  presents  itself  is,  how  shall  the  fact  be  established  ?  Shall 
one  or  more  of  the  jurors  be  permitted  by  their  voluntary  affi« 
davits  to  ascertain  that  they  and  their  fellows  have  so  grossly 
misbehaved  themselves  and  perverted  the  very  object  of  their 
high  office? 

On  this  subject  the  English  authorities  are  very  contrsdiotoiy . 
But  it  will  be  found,  upon  examination,  that  the  more  modem 
cases  exclude  the  affidavit  of  jurymen,  as  the  sources  from  which 
the  court  are  to  derive  their  knowledge  of  the  fact,  on  account 
of  the  arts  which  might  be  used  if  a  contrary  rule  were  to  pre- 
vail. The  practice  of  the  courts  of  justice  in  England  was 
fully  settled  when  the  motion  for  the  new  trial  in  this  case  was 
overruled  at  Huntington  in  June,  1808,  in  the  circuit  court. 

The  opinions  of  American  judges  in  our  sister  states  have 
greatly  differed  on  the  point  in  question.  I  will  consider  them 
more  at  large  with  the  dates  of  the  several  decisions. 

In  8mUh  v.  Ohedham,  at  New  Tork  in  May,  1866,  3  Cai.  68 
[1  Am.  Dec.  89],  Spencer  and  Livingston,  JJ.,  were  of  opinion 
that  the  information  of  jurors  should  be  received  in  order  to 
show  a  fact  which  might  vitiate  their  verdict;  while  Kent,  C.  J., 
asserted  that  the  better  opinion  was,  that  the  fact  must  not  be 
derived  from  the  jurors  themselves,  since  the  coiurt  cannot  take 
notice  of  it,  without  at  the  same  time  making  the  jury  answer 
for  the  misdemeanor.  In  OrinneU  v.  Philips,  in  Massachusetts, 
in  June  term,  1806,  1  Mass.  641,  Sedgwick  and  Sewall,  JJ., 
against  the  opinion  of  Thatcher,  J.,  admitted  one  of  the  jury, 
offered  as  a  witness  by  the  defendant,  to  be  sworn  and  examined 
respecting  their  conduct  in  finding  the  verdict.  But  in  Cochran 
y.  Street,  in  the  court  of  appeals  of  Virginia,  in  the  spring  term 
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of  1792y  1  Wash.  81,  Pendleton,  president,  in  deUyeiing  the 
opinion  of  the  court,  expresses  himself  thas:  '*  To  meddle  with 
the  verdict  of  a  jury,  upon  the  eyidence  of  some  of  the  jurors, 
is  a  delicate  business,  and  should  be  proceeded  in  with  caution, 
to  prevent  the  mischief  of  the  jurymen  being  tampered  with/' 
Lord  Mansfield  very  properly  refused  a  new  trial  upon  the  affi- 
clayit  of  two  of  the  jurors,  that  the  cause  was  decided  by  cross 
and  pile;  because  it  went  not  only  to  prove  themselves  guilty  of 
misbehavior,  *'  but  also  ten  others  of  the  jury."  And  in  Price 
V.  Warreriy  on  the  first  of  July,  1807,  the  judges  of  the  same 
court  unanimously  determined  that  a  new  trial  ought  not  to  be 
granted  on  the  a£Sdavits  of  two  of  the  jiux>rs  that  they  were 
influenced  in  their  verdict  by  information  given  by  one  of  their 
own  body  in  the  jury-room:  1  Hen.  &  M.  886. 

Dana  v.  Tujcher^  in  the  supreme  court  of  New  York  in 
August,  1809,  4  Johns.  487,  is  the  last  case  which  I  have  been 
able  to  find  on  the  subject,  wherein  the  court  say,  *'the  better 
opinion  is,  and  such  is  the  rule  adopted  by  the  court,  that  the 
affidavits  of  jurors  are  not  to  be  received  to  impeach  a  verdict, 
but  they  may  be  admitted  in  exculpation  of  the  jurors,  and  in 
support  of  their  verdict."  [See  this  point  in  note,  1  Am.  Dec. 
38,  39.] 

Much  reliance  was  placed  during  this  argument  on  Bradley  v. 
Bradley^  determined  in  this  court  in  Janumry  term  1792,  4  DalL 
112.  But  that  case  is  reported  erroneously.  I  was  of  counsel 
with  the  plaintiff  on  the  trial,  and  the  late  Mr.  Bradford  with 
the  defendant.  Neither  of  us  took  any  part  in  the  decision  of 
the  motion  for  the  new  trial.  McEean,  C.  J.  was  of  opinion 
that  a  new  trial  should  be  granted;  but  Judge  Shippen  thought 
differently.  The  plaintiff  obtained  judgment  on  his  verdict, 
the  court  being  **  divided  in  opinion;"  and  it  is  thus  entered  on 
the  record.  I  have  lately  examined  it,  and  shown  it  to  the 
present  chief  justice. 

It  is  true  that  the  affidavits  of  two  of  the  jurors,  stating  that 
two  others  of  the  jury  had  affirmed  certain  matters  of  fact, 
whicn  had  induced  them  to  find  a  verdict  for  the  plaintiff,  were 
read  in  support  of  the  motion;  and  also  the  depositions  of  two 
%Yitnesses  contradicting  the  facts  supposed  to  have  been  so 
affirmed;  and  that  the  affidavits  of  six  other  jurors  was  read, 
bbowing  the  grounds  on  which  the  whole  twelve  had  formed 
their  verdict.  But  it  is  not  usual,  when  a  motion  is  made  for  a 
new  trial,  to  object  to  the  court's  receiving  evidence  of  the  &et8 
on  which  it  is  founded.    The  common  course  is,  to  lay  the  facts 
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before  ihe  court,  leaTing  it  to  them  to  judge  of  their  legal  opera- 
tion. The  plaintiff's  counsel  in  that  case  went  fuUj  into  the 
conduct  of  the  jury,  as  well  as  the  merits  of  the  two  parties. 
They  had  no  reason  to  fear  the  effect  of  the  affidavits  of  the 
two  jurors,  while  they  had  more  weighty  evidence  to  repel  the 
facts  sworn  to,  and  fully  explain  the  conduct  of  the  whole  jiuy. 
Certain  it  is  that  nothing  dropped  from  either  of  the  members 
of  the  court,  respecting  the  conduct  of  the  jury;  their  difference 
of  opinion  rested  on  a  comparison  of  the  conflicting  titles. 

Amidst  the  variety  of  decisions  to  be  found  in  the  books  upon 
the  present  questipn,  I  And  myself  under  the  necessity  of  form* 
ing  my  own  opinion,  whether  it  would  conduce  most  to  the  ad* 
Tan  cement  of  justice,  to  admit  or  exclude  the  testimony  of 
jurors  touching  their  own  misconduct,  in  order  to  vitiate  their 
solemn  Terdict. 

I  f ranMy  confess,  that  I  feel  the  utmost  repugnance  to  such 
testimony,  although  I  am  fully  aware,  that  I  thereby  exclude 
almost  the  only  evidence  which  the  case  naturally  admits  of. 
But  by  admitting  it  I  as  readily  perceive,  that  I  should  open  a 
door  to  the  exercise  of  the  most  pernicious  arts,  and  tampering 
with  jurors;  and  that  the  practice  would  be  replete  with  danger- 
ous consequences.  Jurors,  who  have  been  sworn  or  solemnly 
affirmed  to  give  a  verdict  according  to  evidence,  come  with  a 
bad  grace  into  a  tribunal  of  justice  to  prove  their  own  dishonor- 
able conduct,  and  affix  a  stigma  on  their  compisinions  who  may 
be  unheard  in  their  defense.  Besides,  in  the  language  of  some 
of  the  cases,  I  cannot  see  how  such  testimony  could  be  heard 
by  the  court,  without  proceeding  against  the  jurors  criminally. 
Should  this  happen,  will  it  not  justly  be  deemed  entrapping 
the  jurors  whose  affidavits  have  been  used  ?  And  will  it  not 
expose  others  implicated  in  the  charge,  to  the  temptations 
naturally  incident  to  persons  in  a  state  of  accusation  ? 

We  have  seen  in  Bradley  v.  Bradley  how  jurors  will  disagree 
in  sQch  cases.  But  above  all,  I  greatly  fear  that  the  practice, 
if  adopted,  would  tend  to  an  inquisition  over  the  consciences  of 
jurors,  as  to  the  grounds  and  reasons  of  their  verdict,  and 
bring  questions  of  fact  more  frequently  before  the  court  for 
their  decision  than  is  consistent  with  sound  policy.  I  am 
opposed  to  penetrating  into  the  recesses  of  a  jazy-room, 
through  the  instrumentality  of  jurors,  who  are  kept  together 
until  they  have  agreed  upon  their  verdict.  The  settled  rule  in 
New  York  and  Virginia,  as  well  as  the  most  modem  English 
Authorities,  are  adverse  to  the  receiving  of  such  testimony,  and 
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I  cannot  discover  why  we  should  be  more  inattentiTe  to  the 
reputation  and  feelings  of  our  own  jurors.  Upon  the  whole, 
after  the  fullest  consideration,  I  am  of  opinion  that  the  testi- 
monj  of  jurors  onght  not  to  be  admitted  to  invalidate  their 
verdicts.  In  this  case,  the  deposition  of  James  B.  Boss  does 
not  prove  the  fact  that  the  jury  decided  the  cause  by  drawing 
of  lots,  unless  it  be  connected  with  the  testimony  of  Ifarfcin 
Itnire,  one  of  the  Jurors. 
The  chief  justice  did  not  express  an  opinion  on  this  point. 


Jennings  v.  Ins.  Co.  op  Pennsylvania. 

[4  Bexxkw,  ma.] 

BoTTOMBT,  WHAT  OoKSTrTUTis. — ^To  ooDstitute  ft  bottomiy,  where  mon  thas 
legil  interest  is  reserved,  it  is  essential  that  the  money  lent  and  interesl 
should  be  put  at  risk.  If  they  are  payable  at  aU  events^  or  if  then  Is  col- 
lateral secnrity  given  for  them,  which  is  payable  at  all  events,  no  matter 
by  what  name  the  oontract  is  called,  it  is  not  a  bottomry. 

AonoN  on  a  policy  of  insurance.  A  vexdiot  was  taloan  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  from- which  the 
case  appears. 

Duponoeau  and  IngersoU,  for  the  plainiiff. 

Bowie  and  Lewis,  for  the  defendants. 

Trr^rwfKAW,  0.  J.  In  this  case  there  were  insoxianoeB  on  ship 
and  goods.  There  is  no  dispute  about  the  goods.  The  ques- 
tion submitted  by  the  jury  is,  whether  certain  writings  between 
Scott,  Scribner  and  Jennings,  constituted  a  bottomry.  The 
declaration  states  that  Jennings  procured  the  insurance  to  be 
made  as  agent  and  attorney  in  fact  for  Scribner,  who  was  owner 
of  the  yessel.  Scribner  borrowed  money  of  Jennings,  for  which 
he  gave  the  vessel  in  pledge.  If  it  was  a  bottomry,  the  insurance 
ought  to  have  been  made  for  Jennings,  the  lender,  and  not  for 
Scribner,  the  borrower.  But  if  the  intention  had  been  to  in- 
sure the  bottomry  interest  of  Jennings,  it  could  not  have  been 
done  without  specifying  it  in  the  poUoy.  The  question  there* 
fore  is,  whether  a  good  and  valid  bottomiy  interest  was  vested 
in  Jennings.  There  are  three  writings  to  be  considered.  By 
the  first,  Scott  is  said  to  be  owner  and  master,  and  to  have  bor- 
rowed two  thousand  five  hundred  dollars  of  Jennings,  for  which 
sum  he  bottomries  the  vessel  (that  is  the  expression).  There  is 
no  doubt  but  this  was  intended  for  a  bottomry,  and  yet  it  wants 
some  necessary  ingredients.    There  is  neither  voyage  nor  risk 
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meniianedy  and  the  yessel  is  to  remam  as  the  property  and  at 
the  alieolnte  disposal  of  Jennings  until  the  money  was  paid,  so 
that  by  anything  which  appears  in  this  writing,  he  might  have 
kept  her  in  port  till  he  received  payment  of  his  money.  The 
second  writing  is  from  Scribner  to  Jennings.  It  recites  the 
bottomty,  and  Scribner  binds  himself  for  the  payment  of  two 
thousand  five  hundred  dollars,  but  no  risk  nor  any  time  of  pay* 
ment  is  mentioned.  The  third  writing,  which  is  to  be  taken  in 
conjimetion  with  the  other  two,  explains  the  truth  of  the  trans- 
action. It  appears  that  Scribner,  not  Scott,  was  the  owner  of 
the  Yessel,  and  that  Jennings  had  lent  to  Scribner,  not  two 
thousand  five  hundred  dollars,  but  two  thousand  dollars,  for 
which  he  was  to  receive  a  premium  of  two  hundred  dollars  a 
month  (equal  to  ten  per  cent.),  till  the  principal  was  paid. 
There  was  to  be  no  risk,  but  the  money  was  payable  at  all 
events,  and  on  being  paid,  the  first  and  second  writings  were  to 
be  void.  The  third  writing  recites  that  Jennings  had  written 
to  Philadelphia,  to  have  four  thousand  dollars  insured  on  vessel 
and  cargo,  and  provides  that  the  premium  of  insurance  shall  be 
repaid  to  him,  together  with  all  other  charges,  and  a  commis- 
sion of  five  per  cent,  for  ordering  the  insurance. 

Tt  is  unnecessaiy  to  decide  whether  a  bottomry  may  not  be 
made  to  secure  a  sum  of  money  lent  with  legal  interest,  payable 
at  all  events,  and  accompanied  with  collateral  personal  security. 
This  is  not  a  case  of  that  kind.  Here  the  agreement  was  that 
more  than  legal  interest  should  be  paid.  A  bottomry  of  that 
sort  cannot  be  supported,  unless  the  money  is  put  at  risk,  or, 
to  speak  the  language  of  the  books,  to  such  a  bottomry  a  risk  is 
essential.  Its  being  called  a  bottomry  by  the  parties  is  of  no 
consequence;  their  calling  it  so  cannot  alter  the  nature  of  the 
thing.  If  Scribner  had  filed  a  libel  in  the  court  of  admiralty, 
praying  for  relief  by  sale  of  the  vessel  on  this  agreement,  his 
suit  would  have  been  rejected  because  it  is  the  consideration  of 
the  risk  alone  which  makes  it  lawful  to  take  marine  interest. 
The  authorities  on  this  point  are  positive. 

It  is  said  in  Park,  416  (4th  ed.),  that  it  is  of  the  essence  of  a 
contract  of  bottomry,  that  the  lender  run  the  risk  of  the  voyage, 
and  that  both  principal  and  interest  be  at  hazard;  this,  he  says, 
has  been  frequently  determined  in  the  English  courts,  and  is 
consonant  to  the  ideas  of  foreign  writers,  in  support  of  which 
he  cites  Pothier,  Not.  16.  It  is  laid  down  in  2  Marshall 
(Condy's  ed.),  739,  that  the  contract  of  bottomry  must  be  in 
writing,  and  must  specify  the  sum  lent  with  the  stipulated 
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marine  interest^  and  the  Toyage  proposed,  with  the  dmation  of 
the  risk  which  the  lender  is  to  ran.  Many  other  authorities  to 
the  same  purpose  were  cited  by  the  counsel  for  the  plaintiff, 
showing  the  concurrent  sentiment  both  of  the  British  and  other 
European  lawyers.  The  doubt  of  the  jury  was  whether  it  was 
a  legal  substantial  bottomry,  of  which  Jennings  could  have 
availed  himself  in  a  court  of  justice;  for  if  it  was  not,  there 
could  be  no  objection  to  the  insurance  made  for  Soribner,  the 
owner  of  the  vessel.  I  am  of  opinion  that  the  writings  referred 
to  by  the  jury  did  not  constitute  a  bottomry. 

Yeates,  J.  This  cause  has  been  twice  tried  before  me.  Upon 
the  first  trial,  in  July,  1810,  it  was  agreed  that  all  the  facts 
closed  to  the  jury  should  come  before  the  court  for  their 
ion  on  the  legal  questions  arising  thereon;  but  the  court  being 
of  opinion  that  the  truth  of  the  case  did  not  sufficiently  appear, 
so  as  to  authorize  them  to  pronounce  judgment  thereon, 
awarded  a  new  trial.  Some  difficulties  haying  occurred  as  to 
the  manner  of  stating  the  property  in  the  schooner  Amelia  and 
her  cargo  (the  subjects  insured),  in  the  first  declaration  to  be 
in  Jennings,  a  new  declaration  was  filed  by  consent,  wherein 
Scribner  is  stated  to  be  the  owner,  and  that  he  authorised  Jen- 
nings to  make  the  insurance  through  his  sub-agents  EUiston 
and  John  Perot,  and  the  loss  is  alleged  to  be  by  capture  by  the 
British  brig  Lark,  and  the  property  of  the  schooner  and  cargo 
is  averred  to  be  in  Scribner.  The  cause  came  on  again  to  trial 
in  April  last,  when  the  jury  found  for  the  plaintiff  five  thou- 
sand  two  hundred  and  eighiy-five  dollars  and  ninety  cents,  pro* 
Tided  the  court  should  be  of  opinion  that  the  document  from 
Scott  and  Scribner  was  not  a  bottomry.  But  should  the  court 
be  of  opinion  that  it  was  a  bottomry,  then  the  jury  found  for 
the  plaintiff  one  thousand  five  hundred  and  ten  dollars  and  two 
cents,  and  it  was  mutually  agreed  at  the  time  that  the  finding 
should  be  considered  in  the  nature  of  a  conditional  verdict. 

The  jury  have  established  the  truth  of  the  plaintiff's  case  as 
stated  by  him,  but  leave  the  legal  operation  of  certain  instni« 
ments  to  be  decided  on  by  the  court.  We  are  not  at  liberty  to 
go  into  the  evidence  adduced  on  the  trial,  which  may  impugn 
the  verdict;   but  are  confined  to  the  question  submitted  to  us. 

No  joint  instrument  appears  to  have  been  executed  by  Scott 
and  Scribner;  but  three  different  documents  appear  in  the 
same  sheet  of  paper  relating  to  the  subject  in  dispute;  one 
signed  by  William  Scott  on  the  fifth  March,  1801,  to  B.  D. 
Jennings;  one  other  signed  by  Eliphalet  Scribner,  on  the  same 
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day,  to  JenniDgs;  and  one  other  by  Scribner  to  Jennings  on 
the  day  following,  viz.,  sixth  March,  1801.  The  words  of  these 
papers  formed  the  grounds  of  argument  during  the  trial,  and 
to  them  the  jury  must  necessarily  have  referred;  and  they  haye 
been  treated  as  such  in  the  course  of  the  argument  on  the  yer- 
diet. 

It  is  agreed  on  both  sides  that  a  respondentia  interest,  as  well 
as  a  bottomry,  must  be  specifically  described  in  the  policy  of  in- 
surance. What  then  is  a  bottomry  ?  No  precise  form  of  words 
is  necessary  to  constitute  the  writing.  But  all  commercial  writers 
agree  that  its  essential  characteristic  is,  that  the  money  lent  is 
at  the  risk  of  the  lender  during  the  voyage,  and  that  the  repay- 
ment thereof  depends  on  the  event  of  the  successful  termination 
of  the  voyage.  It  is  defined  by  Marshall  to  be  a  contract  in 
nature  of  a  mortgage  of  a  ship,  on  which  the  owner  borrows 
money  to  enable  him  to  fit  out  the  ship,  or  to  purchase  a  cargo 
for  a  voyage  proposed;  and  he  pledges  the  keel  or  bottom  of  the 
sbip,  pars  pro  ioto,  as  a  security  for  the  repayment;  and  it  is 
stipulated,  if  the  ship  should  be  lost  in  the  course  of  the  voyage 
by  any  of  the  perils  enumerated  in  the  contract,  the  lender  also 
shall  lose  his  money;  but  if  the  ship  should  arrive  in  safety, 
then  he  shall  receive  back  his  principal  and  also  the  interest 
agreed  upon,  generally  called  marine  interest:  2  Marsh.  733. 

The  intention  of  the  parties  governs  in  commercial  transac- 
tions, to  which  principles  of  the  purest  good  faith  are  applicable. 
It  is  not  essentially  necessary  that  the  money  being  at  the  risk 
of  the  lender  during  the  voyage  should  be  expressed  in  the  body 
of  the  written  instruments,  if  it  be  susceptible  of  proof  by  facts, 
or  may  fairly  be  inferred  from  circumstances.  Nor  is  it  requis- 
ite to  a  bottomry,  that  more  than  the  usual  rate  of  interest 
should  be  reserved.  Such  is  generally  the  case,  but  it  rests  on 
the  agreement  of  the  parties,  who  will  take  care  to  proportion 
the  rate  of  interest  to  the  extent  of  the  risk.  This  appears  to 
be  laid  down  in  2  Johns.  Ca.  250,  wherein  it  was  also  held  that 
a  clause  in  the  instrument  empowering  the  lender  of  the  money 
to  sell  the  vessel,  did  not  destroy  its  character  or  operation  as  a 
bottomry  bond.  It  is  also  clear,  that  calling  the  instrument  a 
bottomry  does  not  make  it  such,  if  it  really  was  not  so  in  its 
legal  operation:  Hall's  Emerig.  83. 

I  proceed  to  examine  the  documents  referred  to  by  the  jury. 
The  first  instrument  under  seal  is  subscribed  by  William  Scott, 
who  styles  himself  master  and  owner  of  the  schooner,  and  bot- 
tomries of  the  schooner,  her  apparel,  etc.,  to  Jennings,  to  re« 
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main  as  his  property  and  to  be  at  his  absolute  disposal  uniO 
the  sum  of  two  tiiousand  fiye  hundred  dollars  shall  have  been 
fully  and  honafde  restored  to  him,  free  from  all  expenses.  The 
contingency  on  which  the  money  is  to  be  repaid  is  not  expressed, 
and  can  only  be  inferred  from  the  verb  bottomrie,  to  depend  on 
the  safe  arrival  of  the  vessel  at  her  destined  port.  This  paper 
may  or  may  not  be  a  bottomry  according  to  the  true  intent  and 
meaning  of  the  contracting  parties.  Bat  one  thing  is  certain 
from  the  finding  of  the  jury,  that  the  properly  of  the  schooner 
and  her  cargo  was  established  to  be  in  Soribner,  and  of  couiBe 
Scott  could  at  most  be  only  the  oolorable  owner. 

The  next  instrument,  also  under  seal,  is  subseribed  by  Serib- 
ner,  on  the  same  day  and  before  the  same  witnesses,  irho  at 
the  request  of  Oaptain  Scott,  and  for  the  more  ample  satisfao- 
tion  of  Jennings  for  the  advances  made  to  him,  binds  liima^l 
as  a  principal  in  the  bottomry  bond  expressed  on  the  other  side, 
and  for  the  payment  of  the  sum  therein  mentioned  bound 
himself,  his  heirs  and  assigns  there  (St.  Thomas's)  or  elaewhere, 
till  the  said  payment  should  be  fully  and  completely  made. 
If  this  paper  is  considered  as  a  pledge  or  mortgage  of  the 
schooner,  put  into  the  possession  of  Jennings  and  at  his  ab- 
solute disposal  for  his  further  security,  he  would  be  entitled  to 
her  freight.  But  if  it  is  deemed  a  bottomry,  according  to  the 
literal  expression,  it  would  seem  to  defeat  the  object  of  the  eon- 
tracting  parties.  Whatever  rights,  however,  might  aoerue  to 
the  plaintiff,  under  a  fair  exposition  of  its  contents,  it  cannot 
be  denied  that  Scribner  bound  himself  absolutely,  and  a(  all 
events,  for  the  payment  of  the  money  in  all  places  whatever. 
His  liability  did  not  depend  on  the  safe  arrival  of  the  vessel  at 
her  ports  of  destination,  but  whatever  contingency  might  hap- 
pen, he  bound  himself  for  the  payment  of  the  sum  stipulated 
to  be  reimbursed. 

The  last  instrument  without  seal  places  the  objects  of  the 
contracting  parties  beyond  all  doubt.  It  recites  the  advance  of 
two  thousand  dollars  by  Jennings  to  Soribner,  at  the  earnest 
request  of  the  latter;  and  that  the  former  had  written  to  Phila- 
delphia to  have  the  sum  of  four  thousand  dollars  insured  on 
the  schooner  Amelia,  from  St.  Thomas  to  Aux  Cayes,  and  from 
thence  to  some  one  port  in  the  United  States;  and  then  states 
that  Soribner  bound  himself,  his  heirs  and  assigns,  for  the  sum 
of  two  thousand  dollars,  to  be  paid  to  Jennings  or  his  order, 
together  with  all  the  cost  of  premiums  and  other  charges  of 
insurance,  with  five  per  cent,  commission  for  ordering  the  same. 
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and  moreoTer  to  allow  Jennings  two  hundred  dollars  per 
month,  to  be  paid  at  the  expiration  of  each  month,  till  the 
whole  of  the  before-described  advances  should  be  fully  satisfied 
and  paid;  and  which,  being  fully  paid,  should  render  the  bot- 
tomry and  bond  null  and  void. 

This  was  the  final  agreement  of  the  parties,  after  instructions 
had  been  given  to  the  Messrs.  Perots  to  effect  insurance.  The 
premium  and  commissions  were  to  be  paid  by  Scribner,  his  in- 
terest being  intended  to  be  insured.  He  had  a  defeasible  inter- 
est in  the  schooner,  which  might  legally  be  insured :  11  East, 
620.  It  was  in  all  probability  thought  that  the  voyages  would 
be  completed  in  two  months  and  a  half,  which,  allowing  two 
hundred  dollars  per  month,  would  bring  up  the  stun  to  two 
thousand  five  hundred  dollars,  the  sum  formerly  stipulated  to 
be  paid;  a  pretty  round  sum  I  must  confess,  but  the  policy  is 
not  vacated  thereby.  I  consider  all  the  three  different  papers 
as  one  instrument,  and  to  be  judged  of  accordingly.  So  far 
as  the  last  changes  and  alters  the  agreements  of  the  preced- 
ing day,  they  are  superseded  thereby;  for  such  was  the  meaning 
of  the  parties.  But  the  second  instrument  created  a  responsi- 
bility on  the  part  of  the  now  plaintiff,  which  did  not  depend  on 
the  prosperous  event  of  the  voyage.  So  also  the  last,  which 
varied  the  first  contract.  The  want  of  a  seal  is  no  objection 
thereto,  by  the  general  maritime  law;  and  though  it  might  not 
operate  as  an  extinguishment  by  the  principles  of  the  common 
law,  yet  it  certainly  may  be  adduced  to  show  the  final  arrange- 
ment of  the  parties. 

On  the  whole,  I  am  of  opinion  that  the  documents  taken  to- 
gether do  not  amount  to  a  bottomry,  and  that  judgment  be 
rendered  for  the  plaintiff  for  the  larger  sum,  under  the  terms 
of  the  verdict. 

BBAGKEHiODaB,  J.  It  is  uot  the  name  given  to  a  thing  that 
will  make  it  what  it  is  called.  An  estate  for  life  will  not  be 
made  a  fee-simple  by  being  called  so  in  a  deed  or  devise.  The 
words  "  I  do  hereby  bottomry  the  schooner  Amelia,"  will  not 
make  a  bottomry,  if  from  others  used  it  appears  that  the  bot- 
tom of  the  schooner  was  not  the  only  security  which  the  lender 
of  money,  to  whom  the  bottomry  purports  to  be  made,  retained 
by  the  writing.  In  this  case,  even  under  that  part  of  the  writ- 
ing signed  by  Scott,  the  security  would  not  seem  to  be  confined 
to  the  bottom,  arriving  safe  from  her  voyage,  but  a  present  ad- 
vantage was  to  be  derived  from  her  freight  until  the  money  was 
reimbursed;  and  it  does  not  follow  from  the  terms  of  the  writ- 
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iug,  that  eyen  on  the  loss  of  the  bottom^  the  borrower  was  not 
still  personally  liable  for  the  sum  advanced  until  dischaiged. 
For  though  a  lesser  sum  than  two  thousand  fiye  hundred  dol- 
lars may  have  been  advanced,  yet  a  greater  sum  payable  may 
haye  been  in  lieu  of  interest,  the  principal  being  to  be  receiyed 
from  the  possession  and  use  of  the  vessel.  It  is  therefore  not 
strictly  a  bottomry,  but  a  hypothecation  or  mortgage,  where 
the  money  lent  is  not  wholly  at  risk,  and  depending  on  the 
safety  of  the  yessel. 

But  if  there  were  any  doubt  on  this  first  part  of  the  document 
referred  to  by  the  jury,  as  to  the  nature  of  it,  taken  with  that 
which  is  added  to  it,  and  now  must  be  taken  with  it,  which  is 
signed  by  Scribner  and  is  a  collateral  security  from  him  for  the 
payment  of  the  money,  and  by  the  terms  of  which  be  makes 
himself  a  principal  in  the  bottomry  bond  expressed  in  the  writ- 
ing signed  by  Scott,  while  at  the  same  time  he  binds  himself  to 
be  responsible,  his  heirs  and  assigns,  till  the  said  payment  is 
fully  and  completely  made,  it  clearly  appears  that  the  first 
writing  signed  Scott  was  not  intended  to  be  a  bottomiy,  prop- 
erly BO  called,  and  depending  on  the  safety  of  the  yessel. 

The  third  writing  of  May  6,  signed  by  Scribner,  taken  with 
the  two  preceding  and  constituting  a  part  of  it,  shows  mora 
fuUy  the  nature  of  the  contract,  and  that  the  repayment  of  the 
money  did  not  depend  solely  on  the  safety  of  the  bottom,  which 
is  of  the  essence  of  a  bottomry,  but  that  the  money  adyanced 
was  at  all  eyents  payable.  The  real  insurer  in  this  case  was 
Scribner,  Jennings  but  nominally,  who  had  nothing  in  the  yes- 
sel but  a  qualified  interest,  a  present  use  under  the  writing,  and 
a  hypothecation  as  a  security,  with  which  the  personal  respon- 
sibility of  the  borrower  was  coupled,  and  that  of  Scribner  now 
superadded. 

I  would  not  call  the  document  in  this  case  a  bottomry. 

New  trial  refused. 

Salmon  v.  Davis. 

[4  BmBT,  876.] 

Bw.iAHi  09  Debt  bt  onb  Pabtkeb.— Where  one  of  two  psrtnen  nUmmm  a 
debt  dtie  the  partnenhip^  though  he  has  no  aathority  to  releaaa  man 
than  his  own  moiety  of  the  debt,  the  debt  ia  however  discharged. 

AcnoN  to  recoYer  the  amount  of  three  promissory  notes  drawn 
by  the  defendant  in  favor  of  the  plaintiffs.  A  special  plea  was 
set  up  that  the  debt  had  been  released  by  one  of  the  plaintiffs^ 
a  partner  in  the  firm.  At  the  trial,  the  execution  of  the  notes 
being  admitted,  the  defendant  gave  in  evidence  that  on  the 
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of  AprO,  1805,  the  plainidffs  disBolved  partnershipy  and  on  the 
same  day  gave  notice  in  a  newspaper,  requesting  all  persons  in- 
debted to  the  firm  to  make  payment  to  Salmon,  who  was 
authorized  to  receive,  and  all  who  had  claims,  to  present  them 
for  payment.  On  the  thirty-first  of  August,  1805,  the  defend* 
ant  made  an  assignment  of  all  his  property  in  trust  for  the 
benefit  of  such  creditors  as  should  sign  a  release  within  a  certain 
time,  and  the  release  was  executed  by  ''James  Salmon  for 
Salmon  &  Brown."  The  plaintiffs*  cotmsel  then  offered  to  prove 
by  Salmon  himself  that  he  had  no  authority  to  release  Brown's 
part  of  the  debt;  that  he  communicated  that  circumstance  to 
Davis  at  the  time  of  signing;  that  by  an  agreement  between 
Salmon  &  Brown,  the  right  of  Brown  to  a  moiety  of  the  debt 
was  reserved  to  him;  that  Brown  forbade  Salmon  to  sign;  and 
that  the  present  action  was  entirely  for  the  use  of  Brown  as  to 
that  moiety.  The  defendant  objected  upon  the  grounds:  1. 
That  Salmon's  testimony  went  to  annul  ah  instrument  to  which 
he  had  given  effect;  2.  That  he  was  interested;  3.  That  the 
transaction  being  in  writing,  it  could  not  be  varied  by  parol 
evidence.  Salmon  agreed  to  discharge  his  interest  by  a  release, 
but  the  court  decided  he  could  not,  and  rejected  his  evidence, 
whereupon  the  plaintiffs  were  nonsuited.  A  motion  was  now 
made  to  set  the  nonsuit  aside. 

J.  B.  IngersoU,  for  the  plaintiffs,  claimed  that  the  testimony 
was  improperly  rejected,  it  being  relevant;  because  Salmon 
could  in  the  first  instance  have  released  his  own  right  without 
prejudice  to  that  of  his  copartner.  He  might  abandon  it  to  his 
partner,  in  which  case  the  whole  would  become  a  several  inter- 
est, or  he  might  forfeit  it  by  operation  of  law.  Thus,  if  one 
becomes  bankrupt,  his  assignees  become  tenants  in  common 
with  the  solvent  partner:  SmUh  v.  Stokes,  1  East,  863.  So  in 
the  case  of  an  execution  which  is  levied  upon  the  interest  of  one 
partner:  Heydon  v.  Heydon,  1  Salk.  892;  McGarty  v.  Bmlen,  2 
Dall.  277;  Eddie  v.  Davidson,  Doug.  628.  It  is  to  be  considered 
that  a  release  is  a  deed,  and  one  partner  cannot  bind  the  other 
in  this  manner:  Oerard  v.  Basse,  1  Dall.  109  [1  Am.  Deo.  226]. 
An  authority  to  bind,  though  implied,  may  be  rebutted. 

SaBowell,  contra,  was  stopped  by  the  court. 

By  CouBT.  Whatever  may  be  the  state  of  the  question  as  to 
Salmon's  interest,  still  he  was  properly  rejected.  His  testimony 
"was  irrelevant,  inasmuch  as  by  his  release  to  Davis,  even  sup^ 
pciing  he  released  only  his  moiety  of  the  debt,  the  action  was 
^one.    The  motion  to  take  off  the  nonsuit  is  therefore  denied. 


^2  OOMMONWEALTH  V.  MUERAT.  [Penil. 

Commonwealth  v.  Murray. 

[ABmnx,  487.] 

BiOBT  TO  ENuarr  MmoBS. — ^Under  the  act  of  oongreai  quipowwiug  cnUit- 
mAQtB  in  the  navy,  an  infant  who  haa  anived  at  yean  of  diaoretiant  hay« 
ing  no  father,  maater  or  guardian,  may  make  a  valid  oontraot  to  aenra 
according  to  the  act,  although  he  haa  a  mother  with  whom  he  reaidea  at 
the  time,  and  whoee  oonaent  waa  not  obtained. 

Same. — Gongreoa  haa  the  right  to  anthoriae  minora  to  enter  into  aoeh  ooai- 
tracts. 

RiORTS  OF  MoTHXB.— An  infant  owea  reveronoe  and  reapect  to  hia  motiMr, 
bat  she  has  nol^galaathorityover  him,  nor  any  legal  right  to  hia  aervioe^ 

l^j^KitAa  00BPD8  to  the  def endanty  a  naval  officer  of  the  United 
States,  to  bring  up  the  body  of  John  Lewis  Connor,  alleged  to 
be  in  his  custody.  From  the  return,  it  appeared  that  under 
the  act  of  congress  of  thirty-first  January,  1809,  authorizing 
the  president  of  the  United  States  to  cause  to  be  engaged  and 
employed  three  thousand  six  hundred  able  seamen,  ordinaiy 
seamen  and  boys,  to  serve  for  a  period  not  exceeding  two  years. 
The  boy  Connor,  was  engaged  in  the  usual  form,  to  serve  in  the 
navy,  and  that  by  virtue  of  his  engagement  was  detained  in  the 
service.  The  mother  testified  that  the  boy  was  between  seven* 
teen  and  eighteen  years  of  age;  that  he  was  sickly;  thai  he 
had  been  indentured  to  a  ladies'  shoemaker,  and  in  consequence 
of  ill-health  his  mother  had  bought  his  time  about  a  year  ago; 
that  since  that  time  he  had  boarded  with  her  and  worked  for 
hia  former  master  by  the  piece,  for  wages,  which  she  receiyed; 
that  his  father  had  been  dead  many  years  and  he  had  no  guard* 
ian;  and  that  he  entered  into  the  service  of  the  navy,  not  with, 
but  against  her  consent. 

Dallas,  for  the  United  States. 

S.  Ewing,  for  the  petitioner,  contended  that  the  inabilttj  of  a 
minor  to  contract  was  a  portion  of  the  common  law  of  the  sev- 
eral states  which  congress  had  no  power  to  alter;  the  contract 
not  being  for  schooling  or  necessaries  may  be  rescinded:  3 
Bac.  697;  Boll.  Ab.  729;  Co.  Lit.  172, 381;  3  Cai.  323;  6  Mass. 
80  [4  Am.  Dec.  88];  the  mother  is  by  the  act  twenty-ninth 
March,  1803,  sec.  29,  Purdon's  Ab.  455,  bound  to  maintain  her 
eon  who  is  sickly;  she  is  in  fact  his  guardian  by  nature,  and 
ought  to  have  the  custody  of  him  until  he  arrives  at  twenty-one 
years  of  age:  4  Bac.  404. 

TiLOHMAN,  C.  J.  John  Lewis  Connor,  who  is  brought  before 
the  court  on  this  habeas  corpus,  is  an  infant  of  the  age  of  seven* 
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teen  years  and  about  eight  months.  He  has  neither  father, 
master  nor  guardian,  but  he  has  a  mother  i^ith  whom  he  lived 
at  the  time  of  his  being  enlisted  in  the  navy  of  the  United 
States,  two  or  three  weeks  ago.  He  claims  a  discharge  on  the 
principle  of  his  contract  not  being  obligatory,  by  reason  of  his 
infancy. 

By  the  eighth  section  of  the  first  article  of  the  constitution  of 
the  United  States,  it  is  provided  that  the  congress  shall  have 
power  to  raise  and  support  armies,  and  to  provide  and  main- 
tain a  navy.    In  this  power  are  included  all  powers  necessary 
to  effect  the  object  intended.     I  shall  not  attempt  to  draw  the 
line  which  limits  the  authority  of  the  congress  in  their  la^s  for 
raising  armies  and  providing  a  navy.    But  it  is  certain,  that 
in  the  navy  particularly,  the  service  of  persons  under  the  age 
of  twenty-one   may  be  very  useful,  not  only  to  the   country 
but  to  the  infants  themselves ;  because  practical  knowledge 
of  sea  afEiairs  is  not  to  be  acquired  without  early  discipline. 
Granting,  then,  for  the  argument's  sake  (and  for  the  argu- 
ment's sake  only),  that  by  the  common  law  an  infant  may  avoid 
any  contract  by  which  he  has  bound  himself  to  any  service,  it 
is  to  be  considered  whether  such  contract  may  not  be  binding 
by  virtue  of  the  act  of  congress  under  which  enlistments  are 
made  for  the  navy.    I  have  said  that  I  shall  not  attempt  to 
draw  the  line  which  limits  the  power  of  congress,  but  I  think  I 
may  safely  say  that  they  have  power  to  give  validity  to  the  con- 
tract of  an  infant  who  has  come  to  the  years  of  discretion,  and  who 
is  not  subject  to  the  control  of  any  other  person.     That  will  be 
sufficient  for  the  present  purpose,  for  Connor  had  neither  father, 
guardian  nor  master.    As  for  his  mother,  although  he  owed  her 
reverence  and  respect,  yet  she  had  no  legal  authority  over  him. 
Assuming  then  that  congress  have  the  power  which  I  have  men- 
tioned, let  us  see  how  far  they  have  exercised  it.    By  the  act  of 
thirty-first  January,  1809,  the  president  is  authorized  to  cause 
to  be  engaged  and  employed  three  hundred  midshipmen  and 
three  thousand  six  hundred  able-bodied  seamen,  ordinary  sea- 
men and  boys,  who  shall  be  engaged  to  serve  for  a  period  not 
exceeding  two  years.    It  may  be  said  that  the  intention  was, 
that  boys  might  be  employed  with  the  consent  of  their  fathers, 
guardians  or  masters.  But  suppose  there  is  no  father,  guardian 
or  master.    In  such  a  case,  it  appears  to  me  that  the  intention 
was  that  the  infant  might  contract  for  himself.     Such  intention 
is  entirely  consistent  with  the  words  of  the  law,  may  be  pro- 
ductive of  good  consequences,  and  is  attended  with  no  evil. 
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The  country  is  benefited,  the  right  of  no  person  is  Tiolated,  and 
helpless,  unprotected  infants  may  be  put  in  the  way  of  Aiming 
a  decent  livelihood,  and  becoming  useful  citizens.    It  is  impos- 
sible to  say  in  any  individual  case  whether  engaging  in  the 
navy  will  be  attended  with  good  or  bad  consequences.     But  it 
may  safely  be  taken  as  a  principle,  that  to  an  infant  without 
father,  guardian  or  master,  it  is  a  beneficial  contract.    I  am  the 
more  induced  to  put  this  construction  on  the  act  in  question 
because,  on  adverting  to  an  act  respecting  the  army,  passed  six- 
teenth March,  1802, 1  find  it  is  provided  that  **  no  person  under 
the  age  of  twenty-one  years  shall  be  enlisted  by  an  officer,  or 
held  in  the  service  of  the  United  States  without  the  consent  of 
his  parent,  guardian  or  master  first  had  or  obtained,  if  any  he 
have."    This  proviso  is  altogether  omitted  in  the  act  respecting 
the  navy,  so  that  a  question  might  be  made,  whether  infants 
may  not  engage  themselves  in  the  navy  even  without  the  con- 
sent of  parents,  masters  or  guardians.     Concerning  that,  I  inti- 
mate no  opinion,  but  confine  myself  to  the  case  before  the  court. 
Oonnor  is  of  age  to  comprehend  fully  the  nature  of  the  engage- 
ment which  he  had  made,  and  at  the  time  of  making  it  there 
was  no  person  who  had  any  lawful  authority  over  him.    In  such 
case,  I  am  of  opinion  that  the  congress  had  power  to  authorize 
him  to  make  a  binding  contract  for  engaging  in  the  service  of 
his  country,  and  that  they  have  authorized  him.     He  must, 
therefore,  be  delivered  to  Conunodore  Murray,  his  commander. 

Yeatbs,  J.  By  the  express  terms  of  the  eighth  section  of  the 
first  article  of  the  constitution  of  the  United  States,  congress 
have  "  power  to  provide  and  maintain  a  navy,"  and  must  there- 
fore possess  the  inherent  right  of  enacting  such  laws  as  may  be 
found  necessary  to  effectuate  that  object,  although  in  so  doing 
they  may  interfere  with  the  particular  provisions  of  individual 
states. 

The  question  arising  on  the  return  of  this  habeaa  carpus  is, 
IVhat  is  the  true  construction  of  the  act  of  congress  of  the 
thirty-first  of  January,  1809,  which  authorizes  the  president  of 
the  United  States  to  engage  and  employ  three  thousand  six 
hundred  able-bodied  seamen,  ordinary  seamen  and  boys?  It 
does  not  contain  the  provision  made  in  the  eleventh  section 
of  the  act  of  the  sixteenth  of  March,  1802,  as  to  the  army 
''that  no  person  under  the  age  of  twenty-one  yearn,  shall  be 
enlisted  by  any  officer,  or  held  in  the  service  of  the  United 
States,  without  the  consent  of  his  parent,  guardian  or  mastaTp 
first  had  and  obtained,  if  any  he  have:"  6  U.  S.  Laws,  17.    I 
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see    DO    ground  whatever  to  donbt  the  confltitationality  of 
either  of  these  laws. 

It  has  not  been  contended  by  the  attorney  for  the  district, 
that  an  infant  under  the  years  of  discretion,  or  one  whose  serv- 
ices have  been  engaged  by  a  prior  contract,  can  lawfully  en- 
gage in  the  navy  of  the  United  States,  but  that  at  all  events  a 
mother  after  the  death  of  the  father  has  no  legal  right  to  pre- 
vent her  son  from  forming  such  engagement.  The  father  is 
entitled  to  the  services  of  his  sons  while  they  live  with  him, 
bat  however  strange  it  may  appear,  the  mother  has  no  such 
right:  Wood's  Inst.  64;  1  Bl.  453;  1  Wooddes.  451. 

Infants  are  shielded  by  the  policy  of  the  law  from  the  effect 
of  contracts,  which  may  terminate  in  their  ruin;  but  they  can- 
not avoid  every  contract  made  during  their  infancy,  which  may 
tend  to  their  benefit.  They  are  supposed  to  have  discretion  for 
particular  purposes.  They  may  marry  during  their  nonage; 
and  it  has  been  said  that  if  an  infant  at  the  age  of  fifteen 
marries,  he  may  take  up  provision  for  his  wife  and  children: 
Oarter.  215.  At  the  age  of  fourteen  they  may  choose  guard- 
ians, or  may  make  a  will  of  personal  estate.  Fitzgib.  176; 
Oilb.  74.  Their  contracts  are  not  void  but  voidable  only:  1 
Burr.  566.  If  they  do  a  right  act  which  they  ought  to  do,  or 
which  they  were  compellable  to  do,  they  shall  be  bound  thereby: 
3  Burr.  1801.  Where  the  minor  has  a  probable  benefit  at  the 
time  which  may  result  from  the  contract,  he  shall  not  avoid  it: 
3  Bac.  598. 

Here  then  a  lad  above  seventeen  years  and  seven  months  old, 
has  voluntarily  engaged  to  serve  in  the  navy  of  the  United 
States  for  two  years.  His  father  is  dead,  and  his  mother  has  no 
legal  right  to  his  services.  He  is  under  no  pre-contract.  The 
interests  of  third  persons  are  not  affected  by  his  present  engage- 
ment. He  owes  a  duty  to  his  country  as  well  as  an  adult;  and 
this  court  cannot  do  otherwise  than  presume  that  the  contract 
he  has  made  is  for  his  benefit.  I  am  therefore  of  opinion  that 
he  cannot  now  avoid  it,  and  of  course  that  he  be  remanded  to 
his  superior  officer. 

BaikGKSNBiDaB,  J.  I  agree  in  remanding  the  boy,  but  not  for 
the  same  reasons  which  have  been  given  by  the  other  judges. 
I  agree  it  to  be  a  principle  of  the  common  law,  that  an  infant 
cannot  bind  himself  by  indenture,  nor  contract  for  more  than 
such  necessaries  as  become  the  estate  which  he  has,  or  which 
may  come  to  him.  He  may  however  contract  for  his  necessary 
subsistence  and  clothing,  because  these  are  essential  to  his  exist* 
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enoe.  In  the  present  instanoe  the  boy  has  neither  father  nor 
guardian,  nor  any  means  of  livelihood,  except  the  trade  of  a 
shoenukker,  which  his  health  would  not  permit  him  to  pursue. 
He  is  not  of  an  age  to  have  the  ability  of  a  day  laborer,  and  no 
employment  could  offer  to  him  as  a  means  of  gaining  subsist- 
ence, but  upon  a  contract  for  time,  as  a  year  or  the  like.  The 
present  contract  gives  him  subsistence  and  clothing.  The  com- 
mon law  therefore  warrants  it,  because  it  is  both  necessary  and 
beneficial.  Courts  have  a  superintending  control  over  such 
cases,  and  can  relieve  where  the  contract  ia  injurious  or  not  ben- 
eficial; and  this  is  a  sufficient  security  for  the  infant.  I  exclude 
all  idea  of  the  act  of  congress.  It  has  nothing  to  do  with  it. 
I  will  not  look  at  it.  It  can  give  no  authority  to  the  other  con- 
tracting party^  to  a  slave,  or  a  feme  covert.  Congress  cannot 
change  the  principles  of  the  common  law.  Thej  have  not  the 
whole  power  of  the  people  delegated  to  them.  The  l^slatore 
of  the  state  may  do  it.  Their  power  over  the  common  law  ia 
without  limitation.  It  is  said  that  congress  have  all  neceeaaiy 
powers  to  carry  their  express  powers  into  effect.  This  principle 
of  construction  will  include  every  imaginable  power;  I  am 
against  the  extension  of  it  further  than  it  has  hitherto  been  car- 
ried. Encroachments  have  already  been  made  under  the  cover 
of  this  principle.  In  the  case  of  the  Bank  of  the  United  States 
it  was  strongly  contested;  a  case  upon  which  many  have  changed 
their  minds,  who  once  denied  the  authority  of  congress  to  pass 
that  law.  I  incline  myself  to  think  that  some  such  law  will  be 
found  necessary.  But  to  justify  under  it  the  enactment  of  such 
a  law  as  that  of  1797,  which  sweeps  the  whole  property  of  a 
debtor  from  his  private  creditors,  and  gives  all  to  the  United 
States,  is  monstrous.  To  give  the  argument  that  has  been  used 
in  this  case  its  true  consequences,  it  will  justify  impressment, 
or  any  act  whatsoever  which  can  be  plausibly  urged  as  conveni- 
ent or  necessary  to  a  naval  establishment.  I  cannot  agree  to  it. 
Prisoner  remanded. 


Thia  is  a  deoision  on  a  muoh  dispated  qnestion  in  oar  law  as  to  the  li^ite 
of  a  mother  over  her  minor  ohildren,  which  some  oonrta  deny  as  in  thii  cam. 
In  a  note  to  Owm  v.  MqfeU,  4  Am.  Deo.  892,  we  have  diaooaeed  thia  hranoh 
of  the  aabjeot,  and  pointed  out  the  differenoe  of  dedaion  on  thia  point. 
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\3  Rabkb  k  JoanoM,  88.] 

BCAXimor  J^UDa— Bboxbb,  Aoxirr.—The  Bale  of  bnk  liook  if  wtthin  th# 
■tatate  of  frauds;  and  a  broker  who  dispoaes  of  sach  stock  for  another* 
is  to  be  OQnsidered  the  agent  of  both  the  owner  and  the  pniohaaer. 

Assumpsit.  The  declaration  contained  five  counts;  the  first, 
that  the  plaintiff,  the  appellee  Williams,  being  the  owner  of  two 
shares  of  stock  in  the  Baltimore  bank,  in  consideration  of  de- 
fendant's promise  to  pay  therefor  four  hundred  and  fifty  dollars 
per  share,  and  in  reliance  upon  such  promise,  did  sell  the  shares 
to  defendant,  and  always  has  been  and  still  is  ready  to  transfer 
the  stock  to  defendant;  second,  ind^ntahus  owwrnpaU  for  two 
shares  sold  to  defendant;  third,  quantum  meruU  for  two  shares, 
etc.;  fourth,  similar  to  the  first  with  ayerment  of  an  offer  ta 
transfer  the  stock  and  refusal  to  accept;  fifth,  a  similar  count, 
omitting  the  averment  of  offer  to  transfer. 

It  appeared  that  the  defendant  had  applied  to  one  Barklie,  a 
broker,  with  whom  he  was  in  the  habit  of  transacting  business, 
and  desired  him  to-  inform  defendant  whenerer  stock  of  the 
Baltimore  bank  was  at  the  price  of  four  hundred  and  fif iy  dol- 
lars, as  he  wished  to  become  a  purchaser;  that  on  the  tweniy- 
second  of  February,  1804,  plaintiff,  B.  Williams  and  one  Cox, 
placed  in  Barlie's  hands  stock  of  that  bank,  to  the  amount  of 
ten  shares  or  upwards,  to  sell  at  the  price  of  four  hundred  and 
fifty  dollars  a  share;  that  Barklie  then  made  out  a  bill  of  parcels 
as  follows:  "Balto.,  22  Feb.,  1804.— Mr.  Bichard  Colvin  bot. 

of  Thomas  Barklie,  broker, shares  of  Baltimore  bank  stock 

®  450  per  share,  to  be  transferred  on  the  23  instant. 

Am.  Dbo.  Tol.  T— ^ 
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and  did  send  the  same  by  his  derk  to  the  defendant,  who  filled 
out  the  blanks  with  the  number  seven,  and  their  Talue  in  money; 
that  on  the  tweniy-third,  defendant  was  informed  that  two  of 
the  shares  belonged  to  plaintiff  and  five  to  B.  WUliams,  who  on 
the  same  day  offered  to  transfer  their  shares,  to  defendant,  but 
the  latter  refused  to  accept  or  pay  for  the  same;  and  that  the 
certificates  of  these  shares  were  tendered  to  defendant,  who  re- 
fused to  receive  them. 

On  motion,  the  court,  Nicholson,  0.  J.,  and  Hollingsworth, 
J.,  directed  a  verdict  on  the  first,  fourth  and  fifth  counts;  the 
defendant,  therefore,  appealed. 

W.  Dorsey,  for  the  appellant.  There  should  have  been  no 
recovery  on  the  first  and  fifth  counts,  as  they  stated  no  tender 
of  the  shares;  there  is  no  sufficient  memorandum  to  take  the 
case  out  of  the  statute  of  frauds;  there  is  a  yariance  between  the 
declaration  and  proof,  the  evidence  is  of  a  sale  of  seven  shares, 
the  declaration  is  for  a  sale  of  two;  the  action  ought  to  have 
been  in  the  name  of  Barklie. 

Harper y  contra.  Although  in  some  cases  an  agent  may  one, 
yet  in  all  such  cases  the  principal  may  bring  the  action;  here  is  a 
special  contract  with  the  plaintiff  for  the  purchase  of  two 
shares,  and  with  B.  Williams  for  the  purchase  of  five  shares, 
neither  having  an  interest  in  the  shares  of  the  other;  this  case 
is  not  within  the  statute  of  frauds,  that  embracing  ''goods, 
wares  and  merchandise,''  meaning  goods  in  contra-distinction 
to  real  estate,  and  not  bank  stock;  moreover,  it  is  a  case  of  con- 
tract executed,  a  complete  sale;  the  stock  was  vested  without 
delivery,  the  transfer  could  only  be  made  in  a  particular  way 
and  was  not  a  condition  precedent  to  the  payment  of  the 
money.  If  this  case  is  within  the  statute,  there  has  been  a 
memorandum  in  writing  by  Barklie,  the  agent  of  both  parties, 
the  defendant  by  filling  up  the  blanks  has  made  it  his  writing, 
and  there  is  no  necessity  of  a  signature  or  delivery  of  the  instru- 
ment. 

By  Court,  Chase,  C.  J.,  Buchanan,  Gantt,  and  Eablb,  JJ., 
concurring.  The  sale  of  bank  stock  is  within  the  statute  of 
frauds,  and  Barklie  was  the  common  agent  of  both  the  appdlea 
and  appellant. 

Judgment  affirmed. 
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Patterson  v.  Maryland  Ins.  Co. 

[8  Haxbb  k  JomnoK,  f  1.] 
VoLUNTABT  AFFIDAVIT  A3  EvrDBNOB. — A  Yoliintary  affidavit  nnkB  in  equal 

grade  with  bearaay  testimony  in  the  scale  of  evidence^  and  in  no  case  ia 

received  where  befter  testimony  is  obtainable. 
Kabinb  Pbotest. — A  marine  protest  is  merely  considered  as  a  volmitary 

affidavit;  for  a  notary  public  has  no  authority  to  take  such  protest  under 

the  Ux  merccUoria. 
AxTTHOBiTT  OF  NoTABT. — ^A  notary's  duty  relates  only  to  those  oommercial 

transactions  occurring  in  one  country  which  are  to  be  proved  in  another, 

or  in  which  foreigners  are  interested;  it  is  founded  on  the  comity  of 

nations. 
Fbotbst  of  Gaftaik. — ^The  protest  of  the  captain  is  not  the  best  evidence 

the  nature  of  the  transaction  admits  of;  it  is  not  to  be  considered  as  a 

a  deposition  de  bene  eeee;  and  it  cannot  be  used  as  prima  /ade  evidenoe 

only. 

AonoN  by  the  appellant  against  the  appellees  on  a  policy  of 
insurance  on  the  schooner  The  Industry,  at  and  from  Baltimore 
to  the  coast  of  Africa,  and  at  and  from  thence  back  to  Balti- 
more. In  support  of  the  declaration  which  contained  counts 
for  the  barratry  of  the  master  and  marines,  and  a  capture  by 
pirates,  the  plaintiff  proved  the  sailing  of  the  schooner  on  the 
twenty-third  of  October,  1795,  and  her  return  to  Baltimore, 
twenty-third  of  May,  1796;  the  arrival  with  her  of  the  master, 
mate,  supercargo  and  but  two  of  the  original  seamen,  and  then 
offered  a  protest,  setting  forth  the  matters  alleged  in  the  decla- 
ration, made  in  Baltimore,  May  26, 1796,  by  the  master,  mate 
and  two  seamen,  before  a  notary  of  that  place.  Evidence  as  to 
the  decease  of  the  master  and  mate  was  given,  but  no  evidence 
was  offered  of  the  death  of  the  supercargo  or  of  the  marines, 
or  that  previous  to  impaneling  the  juxy  any  effort  had  been 
made  to  procure  the  benefit  of  their  testimony,  or  ascertain 
their  present  residence.  Plaintiff  also  offered  the  protest  of 
the  master,  mate  and  two  seamen,  taken  at  the  island  of  St. 
Bartholomew,  March  26, 1796.  The  defendants  objected  to  the 
admission  of  the  protest  of  May  26, 1796,  on  the  ground  that 
the  master  and  mate,  from  the  time  of  their  arrival  in  Balti- 
more, had  resided  there  for  several  years;  that  plaintiff  has 
resided  there  from  that  time  until  the  present,  and  that  defend- 
ants had  no  knowledge  of  the  protest  or  of  the  matters  therein 
contained  until  the  institution  of  this  suit.  The  objection  was 
sustained;  and  from  a  verdict  in  favor  of  the  defendants,  th« 
plaintiff  appealed. 

Martin  and  Harper,  for  the  appellant,  in  support  of  the  ad*. 
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miBsibilitj  of  the  protests,  cited  Peake's  Ev.  14, 15;  Bryden  t. 
Taylor,  2  Harr.  &  J.  396  [3  Am.  Dec.  554]. 

V 

W,  JJaraey,  contra,  cited  Peake's  Er.  74;  Senai  t.  Porter,  5 
T.  B.  158;  ChrisUan  t.  GoomJbe,  2  Esp.  489;  Bichette  t.  Stewart^ 
1  Dall.  317;  Boyce  t.  Moore,  2  Id.  196  [1  Am.  Dec.  277]. 

By  Oonrt,  Eablb,  J.  A  Tolxintary  affidavit  ranks  in  equal 
grade  with  hearsay  testimony  in  the  scale  of  evidence,  and  in 
no  case  is  received  where  better  testimony  can,  from  the  nature 
of  the  case,  be  had.  The  protest  of  the  captain  was  merely  a 
voluntary  affidavit,  and  a  notary  public,  except  in  those  cases 
where  a  protest  by  the  lex  mercoioria,  as  in  cases  of  foreign 
bills,  or  by  statute,  as  the  act  of  1785,  ch.  88,  statute  9  and  10 
William  III.,  ch.  17;  3  and  4  Anne,  ch.  9,  in  case  of  damages 
on  inland  bills  and  notes,  has  no  authority  to  take  a  protest. 
The  point  of  view  in  which  the  authority  of  this  officer  is  to  be 
considered  generally,  relates  to  those  commercial  transactions 
occurring  in  one  countzy,  which  are  to  be  proved  in  another,  or 
in  which  foreigners  are  interested,  and  the  office  derives  its 
existence  from  the  courtesy  of  one  nation  to  another,  and  where 
he  is  to  do  certain  acts  by  statute,  the  authority  is  limited  to  its 
designated  object. 

At  common  law  the  best  evidence  must  be  had  the  nature  of 
the  transaction  admits  of.  This  claim  is  founded  on  a  loss  at 
sea  in  a  trading  voyage.  The  captain's  protest  before  a  notary, 
is  produced  as  evidence  of  the  loss,  and  the  transaction  is  of 
late  occurrence.  Part  of  the  crew  are  stated  to  have  been  resi- 
dents of  the  eastern  shore,  to  have  returned  in  the  vessel,  and 
to  have  remained  for  some  time  after  in  Baltimore.  Those  persons 
were  not  searched  for,  and  it  does  not  appear  that  they  had  left 
the  state  and  could  not  be  found.  Therefore,  as  those  persons 
cannot  be  presumed  to  be  out  of  the  reach  of  the  process  of  the 
court,  the  plaintiff  should  have  produced  them,  for  they  must 
be  supposed  to  be  equally  cognizant  of  facts  happening  on 
board  the  vessel  on  her  voyage. 

Besides,  a  party  is  entitled  to  cross-examine  a  witness,  and  it 
is  a  general  rule  that  without  giving  him  an  opportunity  to  do 
so,  his  deposition  shall  not  be  evidence.  In  this  case  there 
was  no  opportunity,  and  on  that  ground  the  protest  was  incom- 
petent. It  is  true  that  in  some  few  cases  similar  protests  have 
been  read  in  evidence,  but  it  has  been  to  impeach  the  testimony 
of  the  protesters,  and  not  to  dispense  with  their  parol  testimony 
or  that  of  others,  or  of  other  proof. 
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This  protest  is  not  to  be  considered  as  a  deposition  de  bene 
€896.  It  differs  in  two  essential  particulars;  for  first,  deposi- 
tions de  bene  esse  are  taken  by  some  court,  or  by  an  express 
authority  derived  therefrom,  or  under  our  acts  of  assembly  to 
perpetuate  evidence;  and,  secondly,  they  are  always  taken  upon 
notice  given  to  the  adverse  party,  if  practicable. 

By  the  law  of  merchants  the  captain  must  protest,  on  arriving 
At  a  porty  against  damages  happening  in  a  voyage  thereto,  but 
such  protest  is  not  evidence  to  charge  the  underwriters  upon 
their  policy.  It  is  to  protect  the  captain  from  his  liability,  and 
in  such  cases  some  others  of  the  crew  must  join  in  the  protest; 
and  the  reason  is,  that  the  captain  may  thus  perpetuate  that 
evidence  which  may  be  necessary  to  exonerate  him  from  per- 
sonal responsibility,  as  the  crew,  being  persons  of  no  fixed  res- 
idence, and  liable  to  more  than  ordinary  casualties,  their 
testimony  is  therefore  more  necessary  to  be  taken,  and  is  more 
liable  to  be  lost. 

As  to  using  this  protest  as  prima  /ode  evidence  only,  it  is 
equally  as  objectionable  as  if  used  as  positive  proof.  For  the 
purpose  for  which  it  was  produced  in  this  case,  as  in  all  others, 
throws  the  oniLS  probandi  upon  the  adverse  person,  and,  there- 
fore, if  allowed  as  evidence  on  that  score,  it  established  the 
cause  of  action  unless  contradicted.  For  prima  fade  evidence 
is  sufficient,  if  not  destroyed  by  other  proof,  as  a  note  is  prima 
facie  evidence  of  a  consideration,  and  throws  the  onus  proband, 
on  the  opposite  party. 

The  court  affirm  the  judgment  of  the  court  below,  with  oosta 
to  ihe  appellees. 

Chase,  C.  J.,  delivered  a  dissenting  opinion* 

Judgment  affirmed. 


See  0M6S  where  a  marine  protest  was  admitted:  OroutOkd  v.  iM^  9  ijn. 
Dea  875;  .firoipa  v.  Oirard,  Id.  40a 


Shipley  v.  Alexander. 

[8  Uawbom  k  JoHaaot,  64.J 

SvmsKG%  Aanoir  vor  Mesnb  PnoFna.— In  an  action  of  trespan  for  mesne 
profit  it  waa  held  that  the  judgment  in  ejectment  was  competent  evi* 
denoe  to  maintain  the  action,  although  an  appeal  from  the  judgment  of 
ejectment  waa  pendin^^  and  no  writ  of  poBaeasion  had  heen  taken  out, 
nor  an  entry  made.  The  tenant  ia  eetopped  by  hia  admission  of  lease, 
entry  and  ouster,  and  cannot  oontroyert  either  the  title  or  the  possession 
«f  the  plaintiff. 
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TsE8PA88  for  mesne  profits  brought  by  Alexander  against 
Bhiplejy  for  the  use  and  occupation  of  certain  lands.  Plaintiff 
offered  in  evidence  the  record  of  proceedings  in  an  action  of 
ejectment,  in  which  his  lessor  had  recovered  judgment  against 
the  defendant.  It  appeared  that  defendant,  in  the  ejectment 
suit,  had  taken  a  writ  of  error,  which  was  still  pending  in  the 
court  of  appeals.  It  also  appeared  that  no  writ  of  possession 
had  ever  issued  on  that  judgment,  and  that  plaintiff  had  made 
no  entry  upon  the  premises  since  the  institution  of  the  action 
of  ejectment.  The  defendant  then  prayed  an  instruction  to  the 
jury  that  plaintiff  was  not  entitled  to  recover,  but  the  chief  jus- 
tice, being  of  the  opinion  that  the  judgment  in  the  ejectment 
was  legal  and  sufficient  evidence  to  support  this  action,  refused 
to  give  the  instruction.  The  verdict  being  against  the  defend- 
ant, she  appealed. 

T.  Buchanan^  for  the  plaintiff  in  error.  Trespass  cannot  be 
supported  until  after  entry;  had  the  plaintiff  obtained  posses- 
sion under  the  judgment,  his  entry  would  have  related  to  the 
time  his  title  accrued:  Bull.  N.  P.  86;  1  Esp.  Dig.  444;  Adin 
V.  ParHn,  2  Burr.  665;  Compere  t.  HiclcB,  7  T.  B.  723;  8  BL 
Comm.  210. 

Martin^  contra.  The  principles  of  the  English  common  law 
by  which  there  might  be  a  tenant  of  the  freehold  de  jure  and  a 
tenant  de  facto,  never  prevailed  in  this  state.  Here,  whoever 
has  the  right  is  considered  in  law  to  be  in  possession  according 
to  his  title,  until  there  has  been  a  vnrongf  ul  possession  against 
him  for  twenty  years.  The  plaintiff  may  bring  an  action  of 
trespass  for  the  mesne  profits  pending  a  writ  of  error:  Bun. 
Eject.  423;  DonfordY.  EUys,  12  Mod.  138. 

By  Court,  Buchanan,  J.  The  court  agree  with  the  court  be- 
low in  the  opinion  contained  in  the  bill  of  exceptions,  on  which 
this  case  is  brought  up.  The  question  is,  whether,  in  an  action 
of  trespass  brought  in  the  name  of  the  lessor  of  the  plaintiff 
against  the  tenant  in  possession  for  mesne  profits,  from  the 
time  of  the  demise,  it  is  necessary  for  the  plaintiff  to  proTO  an 
entry  or  actual  possession  in  him  after  the  recovery  in  eject* 
ment?    On  that  question  the  court  have  no  doubt. 

The  tenant  in  possession  is  estopped  by  his  confession  of 
lease,  entry  and  ouster,  and  cannot  controvert  either  the  title 
or  possession  of  the  plaintiff;  and  it  is  sufficient  for  the  plaintiff 
to  produce  the  judgment  alone,  without  showing  the  writ  of 
execution  executed,  or  possession  acquired  in  any  other  manner. 

Judgment  affirmed. 
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Johnston  v.  Cope. 

[8  Haxbs  &  JOHmov,  89.] 

WABSAurr  ROT  Ikflded. — ^In  an  action  on  a  parol  agreement  to  recover  the 
price  paid  for  goods  proyed  to  be  unBonnd,  it  was  held  that  the  bare  dr 
comfltanoe  of  selling  goods  and  chattels  for  a  full  price  does  not,  of  itself^ 
raise  a  warranty;  and  that  the  seller  is  not  responsible  for  their  nnsonnd- 
neasy  unless  he  warranted  them,  or  knew  them  to  be  nnsoond  at  the  time, 
in  which  case  he  would  be  liable  for  the  fraud. 

Assumpsit  by  the  appellant  against  the  appellees  on  an  agree- 
ment for  the  sale  of  six  bales  of  Flanders  sheetings  of  good 
and  merchantable  linens,  for  which  payment  had  been  made; 
averments  that  the  linens  were  not  good,  sound  and  merchant- 
able. At  the  trial,  imder  the  general  issue,  the  plaintiff  prayed 
an  instruction  to  the  jury,  that  if  they  should  be  of  opinion 
from  the  testimony  that  the  merchandise  in  question  was  sold 
to  the  plaintiff  for  the  full  merchantable  price,  it  implied  a 
warranty  that  the  same  was,  at  the  time  of  the  sale,  good,  sound 
and  merchantable;  and  that  if  the  merchandise  in  question  was 
unsound,  and  that  unsoundness  was  not  apparent  to  the  buyer 
at  the  time  of  the  sale,  in  which  such  goods  are  usually  sold, 
the  plaintiff  is  entitled  to  recover  on  the  ground  of  such  implied 
warranty. 

Nicholson,  0.  J.,  and  Hollingsworth,  J.,  refused  to  give  this 
instruction,  being  of  opinion  that  the  bare  circumstance  of  sell- 
ing goods  and  chattels  for  a  full  price,  does  not,  of  itself,  raise 
a  warranty,  and  that  the  seller  is  not  responsible  for  the  un- 
soundness of  such  goods  and  chattels  unless  he  warranted  them 
to  be  sound,  or  knew  of  their  unsoundness  at  the  time  of  sale^ 
in  which  latter  case  he  would  be  liable  for  the  fraud.  The  ver- 
dict being  against  the  plaintiff,  he  appealed. 

Nisbet^  for  the  appellant.  The  common  law  doctrine  of  caveat 
emptor  is  exploded,  and  the  more  reasonable  principle  of  the 
civil  law,  that  a  fair  price  implies  a  warranty,  has  been  adopted: 
2  Wood.  Lect.  415;  1  Pow.  on  Oontr.  150;  nor  is  it  necessary  to 
show  that  the  vendor  had  a  knowledge  of  the  defect:  3  Wood. 
199;  Bevingsayy,  Balston^  Skin.  66;  Deniaon  v.  Rdphson,  1  Yent. 
366.  The  principle  adopted  by  the  plaintiff  does  substantial 
justice,  for  the  loss  will  ultimately  fall  upon  the  person  who 
knew  of  the  damage. 

T.  B.  Dorsey,  contra.  The  common  law  doctrine  of  caveai 
emptor  never  has  been  exploded  as  to  the  quality  of  the  thing 
sold,  but  only  as  to  the  title:  2  Bl.  Com.  451;  3  Id.  164;  Farh- 


424  TzBON  V.  BiCKAXD.  [Maiyland^ 

inson  t.  Lee,  2  East,  814;  Williamson  t.  JBiacm,  Id.  446.  If  a 
sound  price  implies  a  warraniy,  why  are  express  wanantisBe^er 
made,  or  why  are  aotions  of  deceit  ever  brought  f 

By  Court,   Chasb,  0.  J.,  Bughanan^  Gabtt  and  Eabia»  JJT. 

Judgment  affirmed. 

This  caee  ib  explained  aod  confirmed  in  ffytUi  v.  Bofle,  5  Gill  ft  J.  119,  the 
court  Baying:  **  Every  man  who  sells  a  barrel  of  floor,  fish,  pork,  or  any  oon&« 
modiiy  subject  to  inspection,  or  which  had  acquired  a  repatatioii  in  the  mar> 
ket,  will  be  held  impliedly  to  warrant  both  title  and  quality.  To  snoh  a 
length  this  court  feels  itself  wholly  unauthorized  to  extend  implied  waixaa- 
tiea.  Nor  could  it  do  so  without  explicitly  overruling  the  case  of  JcHmmm  t. 
Cbpe,  and  unsettling  the  principles  it  has  recognised  in  Osgood  t.  Ltwk^  2 
BaiT.  &  G.  4d6.  Accordingly  it  was  held  that  in  the  sales  of  personal  prop- 
erty the  seller  is  not  answerable  for  any  defects  in  the  quality  or  oonditkm  of 
the  article  sold,  unless  there  be  an  express  warrsnty  or  fraud;  and  the  exoep- 
tion  to  this  rule  only  applies  to  those  cases  where  the  examination  at  the  tima 
of  the  sale  is,  morally  speakingi  impracticable,  as  where  goods  are  sold  ba> 
fore  their  arrival  or  landing.  The  mere  fact  of  the  inspection,  however,  baiiig 
attended  with  inconvenience  or  labor,  is  not  equivalent  to  its  impracticability. 
In  Riee  v.  Fonyth^  41  Md.  389,  we  find  an  able  decision  in  which  the  dootrina 
held  in  Maryland  is  well  stated,  and  the  authority  of  the  principal  oasa 
afiirmed. 

See,  lor  cases  on  wanaaty,  BaUey  v.  l^lohoU,  1  Am.  Dae  88^  and  note; 
WkU^Utd  V.  McUod,  Id.  650 :  8wmb  v.  Woadt,  2  Am.  Dso.  215^  and  aoto. 


Tyson  v.  Riokabd. 

[8  Haxbb  a  Jcfamam,  109.] 

Usumr,  BOW  DKnfixiNXD. — On  a  question  of  usury,  it  is  the  intaatifln  of  tlia 
partiea  which  determines  the  nature  of  the  transaotioii,  and  no  matter 
what  the  form,  where  there  ia  really  a  loan  a^  more  than  l^gal  intereati 
no  ahift  or  device  can  take  it  out  of  the  statute.  The  original  intflniioa 
must  often  be  learned  by  matter  dehors  the  particular  instrument  of 
writing  between  the  parties,  and  what  the  intention  was,  whether  a  real 
sale  or  one  merely  eoloraUe  so  as  to  evade  the  statntcb  ia  a  questioii  for 
the  jury. 

LoAjr. — ^A  stipulation  to  repay  the  principal  in  money,  is  not  naoesary  to  oca* 
stitute  a  loan;  it  is  enough  if  the  principal  is  secured,  and  not  bona  JUU 
put  in  hazard,  and  it  matters  not  what  the  nature  of  the  security  is  if  it 
is  insuffidenti  for  if  the  principal  is  secured  and  more  than  legal  intarasl 
is  reserved,  it  is  usury. 

Appeal  taken  in  an  action  of  repleyin  commenced  by  Bickard. 
To  the  three  pleas  to  the  avowry,  there  were  replioationa^  each 
tendering  iasae,  but  to  the  replication  to  the  plea  de  injuria  ana 
propria  alone,  was  issue  joined. 

The  facts  were :  One  Belton  being  seised  of  certain  real  estate. 
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executed  a  mortgage  of  the  same  to  Maxwell,  to  seoure  the  pay- 
ment of  two  thousand  dollars  loaned  by  him  to  Belton,  together 
with  interest  at  eighteen  per  cent,  per  annnm.  When  the 
principal  became  dne,  Maxwell  pressed  Belton  for  payment, 
whereupon  Belton,  throagh  the  medium  of  a  broker,  obtained 
an  advance  of  three  thousand  five  hundred  dollars  from  Tyson, 
under  the  following  circumstances:  Tyson  received  an  assign- 
ment from  Belton  of  his  equity  of  redemption,  applied  two 
thousand  dollars  to  the  extinguishment  of  Maxwell's  mortgage, 
leased  the  premises  to  Belton  at  a  rent  equivalent  to  an  interest 
of  fifteen  p^  cent,  per  annum,  and  engaged  to  execute  a  release 
to  Belton  at  any  time  within  five  years,  when  he  should  make 
full  payment  of  the  three  thousand  five  hundred  dollars,  and  all 
arrearages.  Bickard  claimed  under  a  mortgage  executed  by 
Belton  to  Hayes,  prior  to  the  Maxwell  mortgages.  It  was 
agreed  that  if  Tyson  had  any  legal  right  to  make  the  lease  to 
Belton,  there  was  due  to  Tyson  the  sum  of  three  hundred  and 
seTenty-five  dollars  at  the  time  the  distress  was  made. 

The  jury  were  charged  that  whether  there  was  a  borrowing 
and  lending  at  an  interest  of  more  than  six  per  cent,  per 
annum,  so  as  to  constitute  usury,  was  a  fact  for  them  to  decide, 
and  that  if  the  original  agreement  between  Tyson  and  Belton 
contemplated  a  loan,  the  method  resorted  to  of  satisfying  the 
loan  did  not  alter  the  nature  of  the  transaction.  Verdict  for 
the  plaintiff.  A  motion  in  arrest  of  judgment  for  the  non- 
joinder of  issues  on  the  first  and  second  replications  was  over- 
ruled, and  defendant  appealed. 

Martin,  Harper,  Purviance,  for  the  appeUant^  in  support  of 
the  motion  in  arrest,  cited  Bac.  Ab.,  tit.  Verdict,  M.;  1  Inst. 
227;  8mUh  v.  Baymond,  1  Day,  189;  and  as  to  the  question 
of  usury,  cited  act  of  1704,  ch.  69;  Murray  v.  Harding,  2  W. 
Bl.  862;  S.  C,  3  Wils.  396;  Lawley  v.  Hooper,  3  Atk.  278; 
Greeny.  Suaaao,  2  Id.  231;  Irriham  v.  Child,  Bro.  Gh.  B.  94; 
Spurrier  v.  Mayors,  1  Ves.  jun.  529;  Vin.  Abb.,  tit.  Usury,  E.; 
Bac.  Ab.,  tit.  Usury,  C;  IbUe  v.  WeUings,  3  T.  E.  531. 

Winder,  contra.  On  the  first  point,  cited  Bac.  Ab.,  tit.  Ver- 
dict, M.  X.;  HiU  V.  Lewis,  1  Balk.  133;  Bex  v.  Hayes,  2  Str.  844, 
845;  and  on  the  second  question,  cited  Bac.  Ab.,  tit.  Usury,  C; 
Hedgeborough  v.  Bosenden,  1  Vent.  254;  Morse  v.  Wilson,  4  T. 
E.  353;  Lower.  Wailer,  2  Doug.  740. 

BuGHAHAiT,  J.  I  perfectly  agree  in  opinion,  on  both  of  the 
bills  of  exceptions,  with  the  judges  before  whom  this  cans  was 
tried  in  the  court  below. 
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On  a  question  of  usury  it  is  the  Tiew,  the  intention  of  the 
parties,  which  gives  character  to  the  transaction,  and  no  matter 
what  the  form,  where  the  real  truth  and  substance  is  a  loan  of 
money,  a  lending  on  one  side  and  a  borrowing  on  the  other,  at 
more  than  an  interest  of  six  per  centum  per  annum,  no  shift  or 
device  can  take  it  out  of  the  act  of  assembly. 

In  the  investigation  of  such  questions  the  original  intention 
of  the  parties  must  often  be  come  at  by  matter  de  hors  the  par- 
ticular instrument  of  writing  executed  between  them,  otherwise 
the  act  of  assembly  would  be  a  dead  letter;  and  in  this  case  I 
think  the  court  below  did  right  in  leaving  it  to  the  juiy  to  de- 
cide upon  the  whole  of  the  evidence,  whether  in  the  true  con- 
templation of  the  parties  the  transaction  in  question  was  a  real 
sale  by  one  and  a  purchase  by  the  other,  or  whether  it  was  only 
colorable  to  hide  an  usurious  loan;  and  in  directing  them  to 
give  a  verdict  for  the  plaintiff  below,  if  they  found  it  to  be  the 
intention  of  Ty^'^  ^^^  Belton,  the  one  to  lend  and  the  other 
to  borrow,  the  amount  of  the  rent  reserved  being  equal  to  an 
interest  of  fifteen  per  centum  per  annum. 

As  to  the  second  bill  of  exceptions.  A  stipulation  to  repay 
the  principal  in  money  is  not  necessary  to  constitute  a  loan,  it  is 
enough  if  the  principal  is  secured,  and  not  bona  fide  put  in 
hazard;  and  it  matters  not  what  the  nature  of  the  security  is,  if 
it  is  sufficient.  As  if  a  man  borrows  twenty  pounds  to  pay  ten 
pounds  for  interest  for  one  year,  and  pawns  goods  to  the  lender 
of  the  value  of  one  hundred  pounds,  on  a  stipulation  in  writing 
by  the  lender,  to  return  the  goods  on  payment  by  the  borrower 
of  thirty  pounds,  with  interest  thereon — ^this  is  an  usurious 
lending,  though  there  is  no  undertaking  by  the  borrower  to 
repay  the  principal.  So  in  this  case  the  principal  sum  advanced 
by  Tyson  was  secured  by  the  deed  from  Belton.  The  true 
ground  is,  not  that  there  must  be  a  stipulation  to  repay  the 
principal  at  all  events  in  money,  but  that  it  must  in  some  way 
be  secured,  as  distinguished  from  being  put  in  hazard;  but 
whether  it  is  secured  by  pawn  or  pledge,  or  a  conveyance  of 
land,  or  is  by  agreement  to  be  returned  in  lands,  goods  or 
money,  is  not  material.  If  the  principal  is  secured,  and  the 
interest  reserved  is  more  than  the  law  allows,  it  is  usuiy. 

The  position  contended  for,  "  that  whenever  it  is  in  the  power 
of  a  borrower  of  money  to  pay  the  principal  within  a  limited 
time  without  interest,  it  is  not  usury,"  I  conceive  has  no  bear- 
ing upon  this  case;  but  is  only  applicable  to  cases  in  which  the 
increased  sum  is  stipulated  for  nominae  penae,  and  there  is  no 
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immediate  reservation  of  interest,  as  in  the  case  of  a  man  lend- 
ing twenty  pounds,  to  receive  forty  pounds  at  the  end  of  two 
years,  or  only  twenty  pounds  if  paid  at  the  end  of  one  year,  in 
which  the  payment  of  the  smaller  or  larger  sum  is  intentionally 
and  expressly  by  the  contract  placed  at  the  option  of  the 
borrower. 

Eveiy  case  of  usuiy  must  depend  on  its  own  circumstances 
and  the  intention  of  the  parties,  when  it  can  be  come  at,  and 
not  the  words  used,  must  govern.    [The  judge  here  stated  the 
facts  and  then  continued.] 

The  intention  to  negotiate  a  loan  has  been  found  by  the  jury» 
whose  province  it  was  to  inquire  into  the  meaning  of  the  par- 
ties; and  so  far  from  the  rent  being  reserved  naminae  penae^  or 
its  appearing  to  have  been  the  intention  of  the  parties  that 
Belton  might  discharge  himself  of  all  rent  by  payment  of  the 
principal  before  any  rent  had  accrued,  that  is  before  the  end  of 
the  first  quarter,  it  seems  clearly  to  have  been  their  understand- 
ing and  intention  that  he  should  not;  for  the  stipulation  in  the 
lease  is  to  reconvey  on  payment  of  the  principal,  together  with 
all  arrearages  of  rent,  which  shows  that  they  contemplated  an 
accrual  of  rent,  and  that  the  money  was  not  to  be  paid  before 
such  accrual. 

No  matter  therefore  what  the  strict  legal  construction  of  the 
lease  from  Tyson  to  Belton  is,  that  cannot  regulate  the  case,  if 
it  was  not  the  intention  of  the  parties  that  Belton  might,  by 
paying  the  principal  at  any  time  before  the  expiration  of  the 
first  quarter,  discharge  himself  from  the  rent  up  to  the  time  of 
such  payment,  and  that  intention  was  matter  for  the  jury. 

With  respect  to  the  matter  in  arrest  of  judgment^  the  not 
joining  issue  on  the  first  and  second  replications  was  healed 
after  verdict,  and  the  motion  properly  overruled. 

Gantt  and  Eable,  JJ.,  concurred. 

Chasb,  C.  J.,  delivered  a  dissenting  opinion. 

Judgment  afiSrmed. 

Hannan  V.  T0WGB& 

[8  Haxbb  &  JcmnofM,  1*7.] 

QaLMJn  ow  Jozht  Ebtatb.~A  grant  being  made  to  J.  T.  and  R,  his  wife^  of 
a  lot  of  land,  to  have  and  to  hold  doring  the  livee  of  the  aaid  J.  and  E. 

,  T.,  it  waa  held  that  the  joint  estate,  vested  in  them  during  their  lives, 
and  that  the  quality  of  survivorship,  being  incident  to  a  joint  estate  or 
joint  tenancy,  without  any  technical  or  other  words  being  necessary  t« 
confer  that  quality,  the  whole  devolved  on  K,  the  survivor,  during  her  life. 
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Appeal  from  a  decree  in  ohanoeiy.  The  appellee  filed  her 
bill,  statiiig  that  she  was  the  sister  of  defendant,  who,  in  eon« 
sideration  of  her  long  and  valuable  seirioes  as  his  housekeeper 
executed  a  grant  of  the  premises  in  question  to  her  and  her  hus- 
band, *'  to  have  and  to  hold  the  said  premises  or  dwelling-house 
during  the  lives  of  the  said  John  and  Eliza  Towers,  from 
henceforth  absolutely,  without  any  manner  of  condition;"  that 
the  grantees  went  into  possession  and  continued  possessed 
thereof  until  the  death  of  the  husband,  and  complainant  re- 
mained in  possession  for  three  years  longer,  until  dispossessed 
by  reason  of  an  execution  under  a  judgment  recovered  by  de- 
fendant in  an  action  of  ejectment  against  her.  Prayer  to  be 
reinstated  and  for  an  accounting  of  the  rents  and  profits.  The 
answer  set  up  a  defense,  that  the  lease  was  for  the  joint  lives  of 
the  lessees  merely,  and  was  voluntary,  without  any  oonsidera- 
tion  expressed. 

EiLTT,  Chancellor.  The  object  of  the  ball  is  to  compel  the 
defendant  to  convey  to  the  complainant  a  legal  estate  in  the 
lot  therein  mentioned,  which  had  been  conveyed  to  her,  and 
her  husband,  who  is  since  dead,  by  the  instrument  of  writing 
exhibited.  One  of  the  grounds  of  defense  is,  that  the  above 
deed,  if  it  had  been  acknowledged  and  recorded^  would  have 
been  a  lease  for  their  joint  lives,  and  that  the  estate  would 
have  ceased  upon  the  death  of  either,  on  account  of  their  being 
no  words  of  survivorship.  The  chancellor  considers  it  a  suf- 
ficient reason  to  induce  him  to  request  the  opinion  of  the  chief 
judge  of  the  third  judicial  district,  as  provided  for  by  law.  He 
therefore  requests  Judge  Chase  to  express  in  writing  his  opin- 
ion, whether  the  above  deed,  if  it  had  been  acknowledged  and 
recorded  according  to  law,  would  have  created  an  estate  on  the 
joint  lives  of  John  and  Eliza  Towers,  which  would  have  ceased 
upon  the  death  of  either  on  account  of  there  being  no  words  of 
survivorship  ?  Or,  whether  it  would  have  created  an  estate  in 
joint  tenancy,  which  would  have  survived  to  the  longest  liver, 
and  of  course  whether  Eliza  Towers,  no  severance  of  the  joint 
tenancy  appearing,  would  on  the  death  of  the  said  John 
Towers  be  entitled  to  the  said  lot  for  her  life  ? 

Chase,  C.  J.,  gave  the  following  opinion  in  writing:  The 
grant  being  unto  John  and  Eliza  Towers,  to  have  and  to  hold 
the  premises  or  dwelling-house  during  the  lives  of  the  sai^ 
John  and  Eliza  Towers,  I  am  of  opinion,  that  a  joint  estate 
vested  in  John  and  Eliza  Towers  during  their  lives,  and  the 
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quality  of  surviTorsIup  being  incident  to  a  joint  estate,  or  joint 
tenan<^,  without  any  technical  or  other  words  being  necessary 
to  confer  that  quality.  I  am  also  of  opinion,  that  the  whole 
dcTolyed  on  the  survivor  during  her  life,  according  to  the  case 
as  stated  by  the  honorable  chancellor. 

EiLTT,  Ohancellor.  The' point  being  thus  determined  by  the 
chief  judge,  which,  if  the  law  had  been  otherwise  would  have 
made  an  end  of  the  case,  the  other  points  are  to  be  considered. 
The  chancellor  has  examined  the  case,  and  the  result  of  his  ex- 
amination is,  that  the  complainant  is  entitled  to  the  relief  which 
she  prays. 

The  remaining  ground  of  defense  set  up  by  the  answer  is, 
that  the  instrument  of  writing  given  to  the  complainant  was 
wholly  voluntary  and  gratuitous,  and  vrithout  any  considera- 
tion. It  is  certainly  laid  down  as  a  principle,  that  a  court  of 
equity  does  not  decree  specifically  without  a  consideration,  or 
that  it  will  not  carry  into  execution  a  voluntary  deed  without 
either  a  valuable  or  meritorious  consideration.  It  vfill  not  be 
necessary  in  the  present  case  to  depart  from  this  principle,  how- 
ever questionable  it  may  be,  when  applied  to  instruments 
solemnly  executed  and  delivered;  but  an  inquiry  into  the 
grounds  of  it  may  not  be  improper.  The  maxim  of  the  civil 
law,  qux>d  ex  nudo  pacta  non  oritur  actio,  has  given  rise  to  the 
principle  above  stated,  and  to  the  position  in  support  of  it,  that 
putting  a  nude  contract  into  writing,  even  when  under  seal,  vnll 
not  supply  the  want  of  consideration,  which  is  stated  by  Powell 
to  be  an  essential  defect  in  a  contract  by  the  civil  law. 

But  in  the  opinion  given  by  Justice  WUmot  in  PiBana  v. 
Mierop,  8  Burr.  1670  (though  contradicted  by  the  judges  in  the 
eaae  of  Bann  and  Hughes),  he  stated  that  "  there  was  no  radical 
defect  in  the  contract  for  want  of  consideration,  but  it  was 
made  requisite,  in  order  to  put  people  upon  attention  and  re- 
flection, and  therefore,  if  by  stipulation  or  writing,  it  was  good 
vrithout  consideration."  The  reasoning  of  Powell  to  the  con- 
trary does  not  appear  satisfactory.  It  is  that  "  when  the  maxim 
was  adopted  and  received  into  our  system,  it  was  accepted  in 
its  full  extent;  our  law  not  recognizing  any  ceremonies  anal- 
ogous to  a  stipulation  which  seems  to  have  been,  not  the  crea- 
tion, but  the  ratification  of  a  promise  or  contract  in  form  be- 
fore a  magistrate.''  But  inasmuch  as  the  putting  a  contract 
into  writing,  with  the  sealing  and  delivery,  are  stronger  evi- 
dence of  deliberation  than  the  stipulation  of  the  civil  law,  it 
would  seem  reasonable  to  give  to  those  solemnities  the  same 
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effect  of  preyenting  contracts  from  being  made,  and  without 
consideration;  and  the  words  cited  by  Jostioe  Wilmot  from 
Plowden  are  to  this  effect:  "  The  deliyeiy  of  the  deed  is  a  cere- 
mony in  law  signifying  fully  his  good  will  that  the  thing  in  the 
deed  should  pass  from  him  who  made  the  deed  to  the  other." 
Powell,  in  reply  to  the  observation'  of  Blackstone,  ''that  the 
rule  as  to  rmdum  pactum  does  not  hold  in  some  cases,  where  a 
promise  is  authentically  proved  by  written  documents,  as  of  a 
voluntary  bond  or  note  of  hand,"  remarks  that  **  the  former 
turns  on  the  ground  that  it  is  an  instrument  under  seal,  and 
delivered,  which  binds  the  parties,  and  alters  the  property, 
though  there  be  no  consideration;"  that  "the  latter  is  of  a  dis- 
tinct species,  and  that  as  long  as  a  note  of  hand  is  confined  to 
the  parties  who  fabricate  it,  the  want  of  consideration  is  a 
clear  bar  to  recovering  anything  upon  it,  upon  the  ground  that 
it  is  nudwm  pactum"  But  the  law  only  permits  the  defendant, 
not  being  estopped  by  deed,  to  inquire  into  the  consideration 
of  the  note,  and  the  burden  of  proof  lies  on  him,  and  not  on 
plaintiff,  the  note  being  prima  fade  evidence  of  his  claim. 
Powell,  in  the  preceding  part  of  the  same  chapter,  observes 
that  "  where  a  contract  or  agreement  is  by  deed,  the  cause  or 
consideration  is  not  inquirable  into  in  an  action  upon  it;  for 
every  deed  importing  in  itself  a  consideration,  namely,  the  veill 
of  him  who  made  it,  a  contract  or  agreement,  where  either  of 
them  is  by  deed,  is  never  considered  as  nudum  pactum/*  It 
appears  to  be  strange  that  whilst  courts  of  law  not  only  give 
their  validity  to  sealed  instruments,  but  in  every  possible  case 
exercise  an  equitable  jurisdiction  for  the  attainment  of  justice, 
courts  of  equity  should  be  studious  to  find  cases  in  which  they 
may  avoid  giving  relief.  Admitting  it  to  be  discretionary  with 
courts  of  equity  to  decree  the  specific  performance  of  agree- 
ments, yet  they  ought  to  pay  that  deference  to  the  solemnity  of 
deeds  as  to  intend  them  the  acts  of  reasonable  men,  and  aris- 
ing from  a  good  consideration,  unless  the  contrary  be  proved. 
And  where  no  consideration  on  the  face  of  the  deed,  it  should 
not,  on  that  account,  be  deemed  merely  Toluntazy;  bat  it  should 
be  incumbent  on  the  grantor  to  prove  any  circumstances  of 
fraud,  unreasonableness  or  surprise,  in  order  to  show  that  a 
specific  performance  would  be  unjust. 

But  the  present  case,  in  addition  to  the  important  ciroum* 
stance  of  its  being  against  the  grantor  himself,  and  there  being 
no  creditor  or  other  person  concerned,  is  not  a  bare  voluntaij 
agreement,  without  a  consideration  expressed  or  implied.    And 
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the  chancellor  considers  the  following  as  established  principles, 
to  wit:  That  a  consideration  may  be  averred  and  resorted  to 
ivithout  being  expressed  in  the  deed;  and  that  to  avoid  the  rule 
it  has  been  laid  down  that  any  consideration,  however  small, 
-will  be  sufficient,  a  court  of  equity  being  willing  to  lay  hold  of 
any  just  ground  to  uphold  an  agreement. 

There  is  in  the  first  place  a  good  consideration  as  against  the 
defendant,  or  even  his  heirs,  if  he  was  not  living — ^that  of  blood 
or  natural  love  and  affection  which,  though  not  expressed  in  the 
deed,  appears  to  have  existed,  from  the  bill,  the  answer  and  the 
evidence,  the  complainant  being  the  defendant's  sister.  The 
service  rendered  to  him  by  the  complainant  as  a  housekeeper, 
as  proved  by  the  depositions,  without  a  strict  examination  of 
the  value  of  it,  is  a  valuable  consideration,  so  far,  at  least,  as  to 
come  in  aid  of  this  deed;  and  even  the  reason  assigned  by  the 
defendant  himself,  to  wit,  the  giving  Captain  Towers  the  ap- 
pearance of  a  permanent  residence,  and  thereby  giving  him  a 
greater  probability  of  getting  employ,  may,  as  tending  to  his 
sister's  support,  be  viewed  as  a  sufficient  consideration  to  show 
that  the  deed  was  not  merely  voluntary,  and  may  also  show 
what  indeed  is  sufficiently  manifest  without  it,  that  there  was 
no  fraud  or  surprise  on  the  defendant  in  obtaining  the  deed. 
After  the  usual  expressions  in  the  grant,  it  contains  the  follow- 
ing: "  of  which,  before  signing,  I  have  delivered  to  Eliza 
Towers  an  inventoiy,  signed  with  my  own  hand,  and  bearing 
even  date."  And  it  appears  that  possession  was  given  and  held 
until  the  complainant,  after  the  death  of  her  husband,  was  turned 
out  of  possession  in  consequence  of  the  judgment  in  the  eject- 
ment; and  this  possession  would  have  been  sufficient  to  take 
the  case  out  of  the  statute  of  frauds,  if  the  agreement  ot  lease 
had  been  by  parol,  and  to  oblige  the  defendant  to  execute  a 
lease  accordingly. 

With  regard  to  the  improvements,  it  is  believed  that  those 
which  are  proved  in  this  case  would  have  been  sufficient  to  pro- 
cure a  decree  for  a  lease  if  they  had  been  made  only  on  a  prom- 
ise of  one,  and  this  on  the  ground  that  the  lease  was  in  part 
executed,  and  that  the  lessor  should  not  take  advantage  of  his 
own  fraud  to  run  away  with  the  improvements  made  by  another. 
And  a  fortiori,  they  ought  to  be  considered  in  favor  of  the  com- 
plainant, when  made  after  the  execution  of  the  lease  and  after 
possession  under  it,  and  not  only  with  the  knowledge  of  the 
defendant,  but  by  his  labor  -as  a  workman  employed  by  the 
grantee.  Captain  Towers. 
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From  the  opinion  of  the  chief  judge  of  the  third  judicial 
irict  it  follows,  that  the  title  of  the  surviying  leasee  is  equal  to 
that  held  by  both,  and  therefore  if  the  defendant  is  now  right 
in  his  pretensions,  he  might  at  anytime  haye  brought  his  eject- 
ment, and  have  taken  possession  as  soon  as  the  improyements 
were  made.  Captain  Towers  might  haye  ceased  to  sail  from 
the  port  of  Baltimore,  if  he  had  continued  aliye,  and  thereby 
haye  famished  a  pretense  as  solid  as  the  one  now  set  up.  But 
no  person  is  at  liberty  so  to  release  himself  from  his  engage- 
ments; and  in  a  case  less  strong  than  the  present,  VWen  y. 
Beaumonij  1  Yem.  100,  the  chancellor  uses  these  expressions: 
''  If  a  man  will  improyidently  bind  himself  up  by  a  yolnntaiy 
deed,  and  not  reserye  a  liberty  to  himself  by  a  power  of  reyo- 
cation,  this  court  will  not  loose  the  fetters  he  hath  put  upon 
himself;  but  he  must  lie  down  under  his  own  foUy,  for  if  you 
would  relieye  in  such  a  case,  you  must  consequently  establish 
this  proposition,  yiz:  That  a  man  can  make  no  yoluntaiy  dispo- 
sition of  his  estate  but  by  will,  which  would  be  absurd." 

If  the  principles  of  equity  herein  stated  are  (as  the  chancellor 
supposes),  sufficient  to  bear  out  the  complainant,  there  can  be 
no  apprehension  of  hardship  on  the  defendant  on  considering 
the  nature  of  the  claim  and  the  defense  set  up,  which  is  not  of 
a  nature  to  be  countenanced  by  this  court.  Decreed,  as  to  that 
part  of  the  bill  praying  for  a  conyeyance,  that  the  defendant  do, 
by  a  good  and  sufficient  deed,  executed,  deliyered  and  acknowl- 
edged according  to  law,  conyey  to  the  complainant  the  prem« 
ises  in  the  proceedings  mentioned,  to  wit,  etc.,  yrith  all  and  sin- 
gular  the  appurtenances  and  priyileges  thereto  belonging.  To 
haye  and  to  hold  the  same  from  the  day  of  the  date  of  this  de- 
cree, for  and  during  the  term  of  the  natural  life  of  the  com- 
plainant. Decreed  also,  that  the  complainant  haye  the  posses- 
sion of  the  house  and  lot,  with,  etc.  Also  decreed,  as  to  the 
part  of  the  bill  praying  for  an  account,  that  the  defendant  ac- 
count with  the  complainant  for  the  rents  and  profits  of  the  lot, 
during  the  time  of  his  possession  thereof  under  the  judgment 
in  the  ejectment;  and  that  an  account  be  taken  by  the  auditor, 
etc. 
From  this  decree  the  defendant  appealed  to  this  court. 

Martin,  for  the  appellant,  cited  8  Bac.  Ab.  tit  Joint  Tenants 
and  Tenants  in  Oommon,  O.  685,  J.  691. 

Johnson,  atiomey-general,  and  W.  Dorsey,  conira^  cited  Go.  lit. 
180  a,  B.  277;  Id.  182  a,  s.  283;  Id.  113  a,  note;  Id.  181  b;  2 
Bl.  Com.  180, 181;  Pow.  on  Dey.  303. 
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By  Court,  Bughahah  and   Oautt,  JJ.,  conoorring,  Polk^  J.^ 
disBenting. 
Decree  affirmed. 


Cited  and  approved  in  WhUridffe  y.  Bcuryt  42'Md»  ISl,  md  Drmrp  r.  Bri^ 
eoe.  Id.  163L 


Mitchell  v.  Rinqgolik 

p  Habbb  k  JoMiaov,  160.] 

AuoBdasias  cm  Dah  ov  Kotk— If  the  date  of  a  praminary  note  ia  altered 
after  it  paaaea  from  the  maker,  and  without  his  privity  and  oooaent,  the 
note  ia  a  nullity  as  to  him. 

TxLUsa  BLAinca. — Where  a  promiMory  note  waa  delivered  by  the  maker  to 
the  payee  as  his  agents  to  be  discounted,  and  it  was  blank  aa  to  date  and 
amoim^  at  the  time  delivered,  and  the  payee  filled  up  the  date  and 
amount  before  disoonnting  it^  and  while  in  Ids  poeaeaaion  changed  the 
dafte^  and  then  indorsed  it  oyer  to  the  plaintiff  for  a  bonajide  considera- 
tion, it  was  held  that  this  invalidated  the  note  aa  against  tkd  maker. 

AflflUMPSTT  on  a  promiasoiy  note,  and  for  money  had  and  re- 
ceived. Plea,  the  general  issue.  The  plaintiffs,  the  appeUants, 
read  in  evidence  what  purported  to  be  a  promissory  note,  dated 
July  8, 1804,  drawn  by  the  defendant  in  favor  of  S.  Wihner 
or  order,  and  by  him  indorsed  in  blank.  It  was  admitted 
to  have  been  signed  by  defendant,  and  that,  with  the  excep- 
tion of  the  signature,  the  instrument  was  in  Wilmer's  hand- 
writing. The  defendant  then  gave  in  evidence,  from  the  paper 
itself,  that  since  it  had  passed  from  defendant's  hands,  it  had 
been  altered,  by  cutting  off  the  original  date,  and  by  giving  to 
it  a  new  and  different  date;  and  prayed  the  direction  to  the  juiy 
that  if  they  believed  such  alteration  to  have  been  made  without 
his  consent,  the  paper  was  a  mere  nullity  as  to  him.  The 
direction  was  given.  To  show  that  if  such  alteration  had  been 
made,  it  was  done  by  Wilmer  as  defendant's  agent,  and  by  his 
authority,  the  plaintiffs  gave  in  evidence  twenty  letters  from 
defendant  to  Wilmer,  and  also  four  notes  drawn  by  defendant 
in  1801,  1803  and  1804,  in  favor  of  Wilmer,  wherein  the  dates, 
sums  and  indorsements  were  in  the  latter's  handwriting,  and 
also  an  agreement  between  the  plaintiffs  and  defendant  **  that 
the  alteration  was  made  by  Wilmer  while  the  note  was  in  his 
possession  and  before  he  passed  it  to  the  plaintiffs."  The  court 
refused  to  instruct  the  jury  that  the  evidence  was  sufficient  to 
show  Wilmer's  authority  to  make  the  alteration.  Plaintiffs 
prayed  the  instruction  to  the  jury,  that  if  from  the  evidence 
they  believed  defendant  delivered  the  note  to  Wilmer  as  his 
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ageni^i  to  be  disooQnted,  and  that  lie  filled  up  the  date  and  siim 
^hich  had  been  left  blank,  but  had  altered  the  date  to  that 
^hich  it  now  bears,  before  discounting  the  same,  and  then  in- 
<lorsed  it  to  plaintiffs  for  a  fair  and  bona  fide  consideration,  then 
»uch  change  does  not  destroy  the  validity  of  the  note.  This 
instruction  was  refused,  as  also  the  instruction  that  if  there 
had  been  any  other  alteration  so  as  to  destroy  the  validity  of 
the  note,  the  defendant  must  prove  it  had  been  made,  and  that 
there  was  no  evidence  of  any  such  alteration.  From  a  verdict 
and  judgment  in  favor  of  the  defendant  the  plaintigJB  appealed. 

Harper,  for  the  appellants. 

Key  and  T.  Buchanan,  contra. 

The  Court,  Chase,  C.  J.,  Polk  and  Easlb,  JJ.,  oonouned 
with  the  county  court  in  the  opinions  exproeood  in  the  sevend 
bills  of  exceptions. 

Judgment  aflBrmed. 

Ejsnnedt  V.  MoFaddon. 

[3  Haxrzb  k  Joamoa,  IM.] 

BioHT  TO  Sub  Ck)PAB.TinsB. — One  partner  has  no  right  to  me  hia  oopartn« 
at  law,  to  pay  his  portion  of  a  contribution. 

Assumpsit  by  the  appellant  against  the  defendants,  who,  to- 
gather  with  the  plaintiff  and  others,,  since  deceased,  were  the 
joint  owners  and  proprietors  of  the  brig  The  Betsey  and  her 
cargo.  It  appeared,  that  the  brig  sailed  from  Baltimore  con- 
signed to  the  plaintiff  in  the  island  of  St.  Domingo,  and  while 
on  the  voyage  was  captured  by  a  French  privateer;  that  she 
was  soon  afterwards  recaptured  by  a  British  ship  of  war, 
carried  into  Jamaica,  and  by  a  decree  of  the  vice-admiralty 
ordered  to  be  restored  together  with  her  cargo,  to  her  proprie* 
tors,  free  of  salvage.  From  this  decree  disallowing  salvage 
the  captors  appealed,  and  pending  the  appeal  for  the 
release  of  the  brig  the  owners  gave  security  with 
Campbell  and  Whittle  of  Jamaica  as  sureties.  Upon  the  awaid 
of  salvage  by  the  appellate  court,  the  sureties  paid  the  same 
and  brought  their  action  against  the  owners,  but  defendants 
having  in  the  meantime  become  insolvent  and  having  taken  ad- 
vantage of  the  insolvent  act,  plaintiff  was  obliged  to  pay  the 
full  amount  of  the  salvage.  For  defendants'  proportion  of  that 
amount  this  action  was  brought.  After  the  release  of  the 
vessel,  under  the  vice-admit^^lty  decree,  she  was  sent  to  fialti- 
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more  and  disposed  of  by  the  proprietors.  Defendants  offered 
in  evidence  that  at  the  time  of  sailing  the  brig  ii^as  owned  as 
stated  by  plaintiff,  and  that  these  owners  were  engaged  as  co- 
partners in  many  other  mercantile  adventures  and  speculations 
running  through  several  years,  that  defendants  have  always 
'  laimed  and  still  do  claim  a  considerable  balance  to  be  due  them 
from  plaintiff,  and  that  no  liquidation  or  settlement  has  taken 
place  between  the  owners,  of  the  speculations,  etc.,  and  of  the 
matter  of  the  brig  The  Betsey.  The  court  in  accordance  with 
defendants'  motion  instructed  the  jury  that,  if  they  believed  the 
evidence  introduced,  the  plaintiff  was  not  entitled  to  reoover. 
Verdict  for  the  defendants;  plaintiff  appealed. 

MarHny  for  the  appellant. 

Harper  and  Winder^  canira. 

The  Court,  Chase,  C.  J.,  Bughahak and  Eabub,  JJ.,  oonooxred 
with  the  county  court  in  the  opinion  in  the  bill  of  exceptions. 
Oamtt,  J.y  dissented. 

Judgment  affirmed 

Approved  and  followed  in  SamiUan  v.  OotUne,  28  McL  6i& 


NoLAND  V.  Ringgold. 

[3  HaBBXB  k  J0BS90TK,  216.] 

WosDS  ConsTATUl'iHQ  NsGonABiUTT. — To  enable  the  assigDee  to 

a  suit  in  his  own  name  against  the  maker  of  a  promiBSory  note,  it  ia 
eaaantial  that  the  words  ''or  order"  or  "bearer,**  or  equivalent  worda, 
ahonld  beinaerted. 

AoiioH  by  the  indorsee,  appellant,  againt  the  maker,  on  a 
promissoiy  note,  as  follows:  ''$2500.  Baltimore,  10th  Julj, 
1801.  Sixty  days  after  date,  I  promise  to  pay  to  Simon 
Wilmer,  No.  28  Cheapside,  Baltimore,  twenty-five  hundred 
doUars,  for  value  received.  Sam'l  Binggold."  And  indorsed 
by  Wilmer.  Under  the  general  issue,  a  verdict  was  given  for 
the  plaintiff;  and  defendant  then  moved  in  arrest  of  judgment, 
on  the  ground  that  it  did  not  appear  that  the  note  was  negotia- 
ble.    The  motion  was  granted,  and  plaintiff  appealed. 

TF.  Darsey  and  Taney,  for  the  appellant,  urged  that  the  note 
was  negotiable  under  the  statute  3  and  4  Anne,  ch.  9,  and  cited 
Smith  V.  Kendall,  1  Esp.  231 ;  Burckell  v.  Slocock,  2  Ld.  Baym. 
1545;  Moore  v.  Page,  Cas,  temp.  Talb.  288;  Kyd  on  Bills,  63, 
64;  Braum  v.  Harradeu,  4  T.  B.  148;  ChiUy  on  Bills,  166. 
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T.  Bujohanan,  for  the  appellee,  cited  Smiih  t.  KendaU,  6  T. 
B.  123;  Evans's  Ess.  126,  139;  Douming  t.  Bachensioes,  3  Gai. 
187;  Lex.  Mer.  41;  Dawkes  v.  De  Lorane,  3  Wils.  211;  JKBt. 
Lewis,  Salk.  132, 133;  Gerard  v.  La  Coete,  1  DaU.  194  [1  Am. 
Dec.  236];  Chittj  on  Bills,  69,  60,  90,  91;  JoBsdyn  t.  Jme8,i 
Mass.  275;  Barriere  t.  Nairac,  2  Dall.  249. 

By  Court,  Chase,  C.  J.    The  court  are  of  opinion  that  to  en« 
able  the  assignee  to  TnaintAJTi  a  suit  in  his  own  name  on  a  piom« 
issory  note  against  the  maker  of  the  note,  it  is  essential  that  the 
words  "  order  "  or  **  bearer,'*  or  words  equivalent  should  be  in- 
serted in  the  note.    Prior  to  the  statute  of  8  and  4  Anne,  ch. 
9,  no  suit  could  be  maintained  on  a  promissory  note,  as  such, 
by  the  payee  against  the  maker.    In  assumpsit  toreooTor  money 
due  on  a  promissory  note,  the  plaintiff  must  have  set  forth  the 
consideration  for  which  it  was  given;  and  the  plaintiff,  although 
he  could  give  the  note  in  evidence,  could  not  entitle  himself  to 
a  recovery  without  proving  the  consideration  on  which  it  was 
given.    Lord  Holt  resisted  frequent  attempts  which  were  made 
to  declare  on  the  note  as  such,  and  to  make  it  evidence  without 
proving  the  consideration,  and  his  persevering  in  that  opinion 
is  supposed  to  be  the  cause  of  enacting  the  statate  of  8  and  4 
Anne,  ch.  9. 

That  statute  contains  two  provisions.  The  first  empowers 
the  payee  to  sue  on  the  note, and  makes  insufficient  evidence  to 
support  his  action  without  proving  the  consideration.  The 
words  of  the  statute  are,  ''  the  money  mentioned  in  such  note 
shall  be  construed  to  be  by  virtue  thereof  due  and  payable  to  the 
person  to  whom  the  same  is  made  payable."  The  second  provisioa 
empowers  the  assignee  to  sue  in  his  own  name  if  the  note  is  made 
payable  to  A.  B.  or  order,  or  bearer.  The  insertion  of  those 
words  makes  the  note  transferable,  by  giving  authority  to  the 
payee  to  assign  it.  A  note  of  hand  being  a  chose  in  action,  is 
assignable  only  under  the  statute,  and  no  notes  are  within  the 
statute  for  the  purpose  of  assignment  but  such  as  are  made  pay- 
able to  A.  B. ,  or  order  of  bearer. 

The  words  or  order,  or  bearer,  are  of  no  import  or  significa- 
tion as  to  a  suit  brought  by  the  payee,  because  as  to  him  the 
only  thing  essential  was  the  enabling  him  to  sue  on  the  note 
and  to  make  it  evidence  without  further  proof.  All  the  cases 
which  have  been  cited  are  suits  by  the  payee,  or  the  adniinistra- 
tor  or  executor  of  the  payee,  against  the  maker,  in  which  the 
courts  decided  the  notes  were  within  the  statute— because  as  to 
him  it  was  of  no  consequence  whether  the  note  was  assignable 
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or  not.  The  case  of  BurcheU  y.  Slocock,  2  Ld.  Bajm.  1545,  was 
a  suit  by  the  administrator  of  the  payee  against  the  maker,  and 
the  court  decided  the  note  was  within  the  statute,  although  not 
made  payable  to  order  or  bearer,  and  very  rightly,  for  the  rea- 
sons the  court  have  suggested.  The  court  know  of  no  case  in 
which  it  has  been  determined  that  an  assignee  can  maintain  a 
suit  in  his  own  name  against  the  maker,  on  a  note  in  which 
those  words  are  not  inserted. 

The  court  are  of  opinion  that  the  act  of  assembly  of  Noyem- 
ber,  1809,  ch.  163,  does  not  take  in  this  case 

Judgment  affirmed. 


Cabbebe  v.  Union  Ins.  Go.  of  Mabtland. 

[8  HAxm  k  JownoM,  9H,] 

Wabbabtt  nr  Poucr. — ^The  wairanty  is  a  policy  of  ionmDce  that  tha 
yroperty  beloogi  to  the  inraied  ia  falsified  by  hia  haiTingoonoealedpapen 
on  hoard  the  veaael  at  the  time  of  captore,  having  practioed  artifice  to 
prevent  their  detection,  and  by  the  nae  of  fiotitioaa  namea  for  the  pur- 


AcnoN  on  a  policy  of  insurance  upon  all  kinds  of  lawful  goods 
and  merchandise  on  board  the  Yenus,  warranted  to  be  American 
property,  from  Baltimore  to  Bordeaux.  While  on  the  voyage  in- 
sured, the  vessel  was  captured  by  a  British  sloop  of  war  and  car« 
ried  into  Halifax,  where  the  goods  on  board  were  condemned  as 
prize.  The  defendant  gave  in  evidence  that  prior  to  the  sailing 
of  the  Yenus  plaintiff  had  made  an  affidavit  that  the  goods  were 
his  property,  and  had  taken  out  a  manifest  and  bill  of  lading  in 
bis  own  niUne.  Defendants  also  proved  that  a  letter  was  found 
on  board  the  vessel  written  by  plaintifif  to  his  correspondents  in 
Bordeaux,  fictitious  names  being  employed,  and  that  upon  the 
paper  on  which  this  letter  was  written,  was  another  letter  writ- 
ten in  sympathetio  ink,  in  the  French  language,  by  the  plaintiff 
to  bis  correspondents,  their  real  names  being  employed,  from 
which  it  appeared  that  part  of  the  cargo  belonged  to  third  per- 
sons, and  that  documents  in  proof  thereof  had  been  concealed 
on  board  the  vessel.  The  verdict  being  for  the  defendant,  the 
plaintiff  appealed. 

W.  Doraey  and  Harper,  for  the  appellant.  The  warranty  was 
not  falsified  by  the  concealed  papers:  Bich  v.  Parker,  1  T.  B. 
705;  1  Marsh.  409,  475,  476;  Fostleth.  Die,  tit.  Salesian  Loan, 
716;  Park,  229;  Lmngsionr,  Maryland  Insurance  Co.,  6  Cranch, 
274*    It  is  necessary  to  show  that  the  risk  was  increased  by 
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those  papers.  The  insured  may  recover  for  a  partial  loss:  Chir-^ 
diner  Y.  CroasdcUe,  2  Burr.  906;  Oosst,  M^idm,  Id.  697;  WW- 
8on  v.  Ins,  Co.  of  North  America,  1  Binn.  47,  58;  Marsh.  611, 
612,  699. 

MarHn,  Pinkney,  attomey-general  of  the  U.  8.,  and  Purviance, 
for  the  appellees,  contended  that  the  least  variation  so  as  to 
create  a  risk,  would  defeat  the  insurance  and  annul  the  con* 
tract:  Marsh.  406,  407,  408,  409,  411,  398, 186,  203,  281,  473; 
Park,  242  to  262,  264,  266,  272,  273,  387,  388,  408;  Mddleu)ood 
T.  Blakes,  7  T.  R.  163;  1  Rob.  Ill;  BUigge  ▼.  Thd  New  York  Ina. 
Co,,  1  Gai.  649;  Vandenheuvel  t.  United  Ina  Co.,  2  Oai.  Cas. 
217,  222  [1  Am.  Dec.  180];  CroussOat  v.  BaU,  4  Dall.  296  [2  Am. 
Dec.  376];  Chesapeake  Ins.  Co.  v.  Stark,  7  Cranch,  268,  270, 
273;  Maryland  Ins.  Co.  v.  Le  Boy,  7  Id.  20;  Chitty's  L.  N. 
314,  316;  Lee  on  Captures.  130;  Yattel,  339;  Goix  v.  Low,  1 
Johns.  Cas.  346;  PoUard  y.  BaU,  8  T.  R.  444;  Livingston  y. 
Maryland  Ins.  Co.,  6  Cranch,  279;  1  Rob.  104, 106,  189;  2  Id. 
13,  294,  296, 133, 134,  89,  91. 

By  Court,  Chase,  C.  J.  The  most  important  question  in  this 
case  is,  whether  the  warranty  had  been  fulfilled  ?  In  my  opin- 
ion, the  concealed  papers,  the  artifice  practiced  to  prevent  de- 
tection of  them,  the  fictitious  names  used,  and  the  mystery  in 
which  the  whole  are  enveloped,  contradict  and  discredit  the 
legal  documents  (the  bill  of  lading,  manifest  and  affidavit  of  the 
appellant,  John  Carrere),  which  cover  the  whole  property  in- 
sured as  his  property.  These  circumstances  are  inconsistent 
with  good  faith,  that  purity  of  intention  and  fair  dealing  which 
should  be  the  concomitants  of  every  policy  of  insumnce,  and 
contaminate  the  whole  transaction  by  indicating  a  fraudulent 
design  of  covering  property  not  the  property  of  the  appellant, 
and  justly  exciting  suspicion  that  the  property  belonged  to  the 
enemy  of  the  belligerent  making  the  capture.  The  documents 
being  falsified  in  part  were  deprived  of  all  credit,  and  the  war- 
ranty was  not  complied  with. 

Although  the  concealed  papers  were  not  known  at  the  time  of 
the  capture,  yet  being  on  beard  of  the  vessel,  and  discovered 
at  the  time  of  the  trial  in  the  court  of  admiralty,  they  were  a 
justifiable  cause  of  capture  and  detention,  and  from  their  sus- 
picious aspect,  precluded  further  proof  and  explanation,  vio* 
lated  the  warranty. 

Judgement  affirmed. 
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Hodgson  ?;.  Payson. 

[3  H4BBn  A  JOBNION,  839.] 

Kaotob'8  Lien. — ^The  liability  of  a  factor  for  billg  indorsed  hj  him  for  hia 
prinoapal,  with  a  reasonable  apprehension  of  danger,  on  that  acoonnt 
^▼es  him  a  lien  on  other  bills  of  his  principal  in  his  hands,  and  the  iitcik 
of  his  receiving  a  commission  for  his  indorsements  makes  no  difference. 

Appeal  from  a  decree  of  the  court  of  chancery,  dismissing  the 
bill  of  the  complainant.     The  case  appears  from  the  opinion. 

Kji/tt,  Chancellor.  The  object  of  the  complainant  is  to  be 
released  from  the  payment  of  an  inland  bill  of  exchange,  drawn 
by  him  on  his  agent,  Glementson,  for  five  thousand  three  hun- 
dred and  thirty-three  dollars  and  thirty-three  cents,  accepted 
by  Glementson  and  indorsed  by  B.  Murray  &  Co.,  in  whose 
favor  the  bill  was  drawn,  to  Payson,  one  of  the  defendants,  for 
collection,  and  not  as  a  payment  to  him,  and  by  Payson  in* 
dorsed  to  Lorman,  the  other  defendant.  The  bill  in  the  con- 
clusion prays  that  the  defendants  may  be  compelled  to  bring 
the  said  bill  of  exchange  into  court,  to  be  delivered  up  to  the 
complainant,  or  that  they  be  compelled  to  pay  to  him  the  full 
amount  for  which  it  was  drawn,  with  legal  interest  thereon;  and 
there  is  a  prayer  for  general  relief.  The  answer,  after  relating 
the  manner  in  which  the  bill,  with  another  which  had  been  paid, 
was  received,  and  the  time,  states,  that  before  and  after  that 
time  Payson  was  employed  by,  and  transacted  business  for  the 
said  B.  Murray  &  Co.  on  commission,  and  particularly  in  selling 
and  indorsing  their  bills  of  exchange.  That  before  the  accept- 
ance of  Clementson  became  due,  he,  Payson,  had  sold  and  in- 
dorsed for  B.  Murray  &  Co.,  bills  of  exchange  drawn  by  them 
for  upwards  of  twenty  thousand  pounds  sterling,  and  that  find- 
ing he  was  in  danger,  and  could  get  no  other  indemnity,  he 
considered  himself  entitled  to  hold  the  acceptance  as  the 
creditor  of  B.  Murray  &  Co.  for  his  security  to  the  extent  thereof. 
Payson  further  states  that  he  is  wholly  ignorant  of  the  coa- 
sideration  of  the  bill,  which  consideration  was  set  forth  and 
relied  on  by  the  complainant,  and  in  the  conclusion  of  the 
argument  of  the  counsel  of  the  defendants,  it  is  remarked,  that 
the  claim  of  the  complainant  against  B.  Murray  &  Co.  is  not  in 
any  shape  admitted,  and  that  it  is  believed  nothing  is  due  to 
him.  After  a  consideration  of  every  part  of  the  proceedings, 
the  chancellor  is  not  satisfied  that  the  complainant  has  made 
oat  a  case  to  entitle  him  to  the  aid  of  this  court,  independent  of 
the  lien  set  up  by  the  defendant. 
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The  chancellor^  howeyer,  does  not  mean  to  giye  so  decided 
an  opinion  on  this  part  of  the  case  as  to  make  it  the  ground  of 
his  decree,  although  it  may  inflaence  him  in  regard  to  the  coets. 
As  to  the  other  parts,  there  are  some  points  so  clearly  estab- 
lished as  not  to  admit  of  any  doubt,  and  others  (and  among 
them  the  one  most  material)  that  are  most  questionable.  When 
the  complainant  delivered  B.  Murray  &  Co.,  at  New  York,  the 
bill  drawn  on  Clementson,  he  empowered  them  to  negotiate 
it  as  they  might  think  proper,  subject,  when  negotiated  in  due 
time,  to  be  paid  by  him,  on  the  failure  of  Clementson,  without 
any  inquizy  into  the  consideration,  which,  against  a  bona  fide 
holder  for  a  valuable  consideration,  he  was  not  competent  to 
go  into.  If  then  B.  Murray  &  Co.,  instead  of  sending  it  to 
their  agent,  had  passed  it  away  for  goods  or  in  payment  to  a 
creditor,  the  liability  of  Clementson,  the  acceptor,  and  of  the 
complainant,  as  drawer,  would  have  been  fixed,  leaving  the 
latter  to  his  remedy  against  B.  Murray  &  Co.,  on  their  sale  or 
exchange  of  the  seven  bills  on  London.  Supposing  no  other 
person  to  have  had  a  just  claim,  it  was  competent  for  the  com- 
plainant  to  stop  the  payment  of  the  bill  on  Clementson,  or  of 
B.  Murray  &  Go.  to  give  it  up  in  consequence  of  the  considera- 
tion failing.  If  the  bill  had  come  into  the  hands  of  the 
assignees  of  B.  Murray  &  Co.  on  their  bankruptcy,  it  would 
have  been  subject  to  the  equitable  lien  against  the  firm,  and  it 
might  have  been  a  question  how  far  the  bill,  being  given  for 
the  specific  consideration  of  the  seven  bills  drawn  on  London, 
which  were  protested,  and  not  on  a  general  account,  should 
operate  in  favor  of  the  complainant  against  the  general  credit- 
ors. It  appears  clearly  that  after  the  delivery  of  the  bill  on 
Clementson  to  B.  Murray  &  Co.,  and  their  indorsement  of  it 
to  Payson,  the  right  of  the  complainant,  on  obtaining  the  order 
of  the  twenty-third  of  July,  1796,  to  deliver  up  the  bill,  could 
not  be  better  than  that  of  B.  Murray  &  Co.  would  have  been 
if  the  order  had  not  been  made.  And  it  may  here  be  noticed 
as  an  undeniable  principle  that  the  complainant  had  not  the 
power,  by  his  election  of  this  mode  of  securing  himself,  to 
vaiy  the  rights  of  B.  Murray  &  Co.  and  their  factor.  A  con- 
Bideration  therefore  of  the  right  and  remedy  in  that  case  of 
B.  Murray  &  Co.  will  lead  to  that  of  the  defendant,  Payson, 
as  their  factor,  on  which  the  event  of  this  cause  must  rest.  The 
bill  having  been  indorsed  to  Payson,  not  in  payment,  but  as 
agent  or  factor,  and  for  collection  only,  it  follows  of  courae 
that  he  had  it  subject  to  the  order  of  his  principal,  unless  hm 
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conld  show  a  right  to  retain  it,  and  that  in  the  meantime  it  was 
his  duty  to  receive  the  money,  which  (with  the  same  exception) 
wonld  be  also  subject  to  their  order. 

The  chancellor  considers  the  situation  of  Fayson,  as  factor, 
6n£Sciently  established  by  proof  to  entitle  him  to  all  the  ad- 
vantages resulting  from  that  character.  If  upon  the  general 
balance  of  the  account  between  B.  Murray  &  Co.  and  Payson, 
they  had  been,  at  the  time  of  the  order  for  delivery  or  of  any 
demand  by  them,  indebted  to  Fay  son,  there  could  be  no 
doubt,  on  principle  or  on  authorities,  of  his  right  to  retain; 
and  the  right,  supposing  the  balance  so  dac,  would  be  the 
same  whether  the  property  in  his  hands  consisted  of  money, 
goods,  negotiable  paper  or  other  evidences  of  debts.  There  is 
certainly  no  evidence  of  any  balance  being  actually  due  to,  or 
any  claim  by  Payson,  excepting  his  liability  on  the  bills  which 
he  had  indorsed;  and  therefore  it  remains  to  be  examined 
whether  this  liability  with  the  apprehension  of  danger,  as  far 
as  it  appears  to  have  been  reasonable  from  the  evidence  in  the 
cause,  gave  to  him,  as  factor,  a  lien  on  the  bill  in  question  to 
meet  the  event  of  his  indorsement,  such  as  he  would  have  had 
upon  the  general  balance  of  his  account.  This  question  is  to 
;  be  determined  according  as  the  principle  may  appear  to  be 
established,  independent  of  the  entries  or  charges  made  by 
Payson  in  his  books,  which  is  not  considered  a  very  material 
circrmistance.  And  it  must  be  observed  also  that  the  fact  of 
Payson  receiving  a  commission  on  the  indorsement  of  bills  is 
not  viewed  as  in  any  way  a£Fecting  the  general  question  as  to 
his  lien  as  a  factor. 

The  chancellor  has  examined  the  authorities  cited  by  the 
counsel,  some  of  which  are  relied  on  by  both  parties,  and 
such  others  as  he  has  been  able  to  find,  having  a  bearing  on  the 
question;  and  he  does  not  find  it  so  fully  determined  on  either 
side,  as  might  have  been  expected  in  a  transaction  which  must 
frequently  occur  between  principal  and  factor;  but  from  these 
authorities,  as  far  as  they  go,  and  reasoning  from  analogy,  and 
the  justice  of  the  position,  he  is  led  to  determine  that  the  lien 
does  exist  in  the  one  case  as  well  as  in  the  other. 

The  expression  of  Lord  Mansfield  in  Godin  v.  T?^e  London  As- 
surance Company^  I  Burr.  489  and  1  W.  Bl.  B.  103,  is,  that  a 
factor  to  whom  a  balance  is  due  has  a  lien  upon  all  goods  of 
his  principal,  so  long  as  they  remain  in  his  possession;  and 
and  ia  Kruger  v.  Wilcox,  Amb.  252,  therein  referred  to,  it  is  laid 
down,  that  if  there  is  a  course  of  dealings,  and  general  account 
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between  the  merchant  and  the  factor,  and  a  balance  is  due  the 
factor,  he  may  retain  for  such  balance.  In  Drinkwater  y.  Oood^ 
win,  Cowp.  251,  Mr.  Boiler,  for  the  plaintiffs,  argued  that  all 
the  money  paid  by  the  factor  was  paid  since  the  action,  so  that 
at  the  commencement  of  the  suit,  the  factor  was  no  creditor  at 
all.  And  although  this  was  admitted,  it  was  determined  that 
he  had  a  lien  to  the  amount  for  which  he  was  bound  in  the 
bond,  though  not  paid  till  after  the  suit.  The  reasons  for  this 
decision,  however,  are  not  sufficiently  clear.  The  judge  ob« 
served,  that  the  agreement  was,  that  the  factor  should 
have  a  lien;  whereas  there  was  no  express  agreement  to  that 
effect,  and  it  could  be  only  an  implied  one.  He  then  used  the 
following  remark:  "The  factor  knew  very  well  that  for  a  gen- 
eral balance  of  his  account  he  had  a  lien,  but  he  doubted 
whether  such  lien  would  extend  to  a  case  in  which  he  is  only 
surety  for  his  principal,  and  therefore  he  proposed  the  terms 
contained  in  the  letter. "  This  doubt  is  not  resolved  by  the 
court,  and  further  than  by  inference  from  their  decision  in  the 
suit.  The  right  of  the  principal  to  maintain  an  action  for  goods 
sold  by  his  factor,  against  the  purchaser  and  to  sue  for  the 
property  remaining  in  the  factor's  hands,  are  in  the  above  case 
considered  on  the  same  footing,  and  both  qualified  with  this 
restriction,  namely,  that  the  principal  is  not  indebted  to  the 
factor.  The  doubt  or  uncertainty,  which  has  been  mentioned  of 
its  extending  to  the  case  of  the  factor  being  only  a  surety,  still 
remains,  but  the  chancellor  considers  the  determination  on  the 
whole  as  favorable  to  the  lien  claimed  by  Payson,  and  he  ob- 
served that  Espinasse,  2  Dig.  582,  lays  it  down  as  a  principle 
founded  on  the  same  case,  that  a  factor  has  a  lien  for  any 
moneys  due  or  for  any  engagement  he  enters  into  on  account 
of  his  principal.  The  case  of  Davis  v.  Botosher,  5  T.  B.  488, 
establishes  the  position,  that  no  person  can  take  any  paper 
securities  out  of  the  hands  of  his  banker,  without  paying  him 
his  general  balance;  but  the  chief  justice  states,  that  the  party 
had  a  right  to  demand  the  bill  on  paying  all  that  was  then  due 
to  the  banker. 

In  Kinlock  v.  Craig,  3  T.  B.  119,  783,  it  appears  from  the 
special  verdict  that  the  factors  had  accepted  bills  to  a  large 
amount  on  the  faith  of  promised  consignments  of  goods,  and 
were  thereupon  considered  as  having  a  balance  due  to  them, 
although  they  had,  independent  of  their  acceptance,  the  sum 
of  two  thousand  three  hundred  and  eighty-two  pounds  in  their 
hands  belonging  to  the  company.     The  decision  was  made  oo 
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the  ground  of  their  having  never  had  the  possession  of  the 
goods;  from  which  it  may  be  inferred  that  if  the  possession  had 
been  with  them,  they  would  have  had  a  lien  to  the  amount  of 
their  acceptance,  though  not  then  paid.  The  Chief  Baron,  in 
delivering  the  opinion  of  the  judges  in  the  house  of  lords,  stated 
that  the  bankrupt  could  have  no  lien,  as  the  goods  never  got 
into  his  possession.  He  remarked  also,  that  the  promise  to 
consign  the  goods  was  an  executory  agreement,  for  the  non-per- 
formance of  which  only  a  right  of  action  accrued,  but  that  no 
projierty  in  the  goods  was  thereby  vested  in  the  consignees. 
It  does  not,  however,  follow  from  this  remark  that  if  the  prop- 
erty had  been  vested  by  its  getting  into  their  possession,  they 
would  have  been  bound  to  give  up  their  hold  upon  it,  and  to 
resort  to  their  action  on  the  agreement.  In  the  case  of  c/aur- 
daine  v.  Lefevre,  1  Esp.  66,  Lord  Kenyon  expressed  his  opinion 
that  a  banker,  in  a  transaction  such  as  the  one  before  him,  had 
a  lien  on  a  note  so  paid  in,  and  of  course  a  right  to  retain  it  for 
his  balance,  or  as  security  for  a  general  account  between  him 
and  the  party  who  paid  it  in.  In  reasoning  on  the  analogy  of 
the  cases,  the  chancellor  cannot  perceive  any  reason  or  equity 
in  restricting  the  lien  of  a  factor  to  a  balance  actually  due» 
instead  of  extending  it  to  engagements  by  which  he  is  bound, 
and  for  which  he  must  afterwards  be  a  debtor,  unless  relieved 
by  his  principal;  and  he  does  not  perceive  with  what  semblance 
of  justice  a  principal  could  demand  of  his  factor  the  payment 
of  five  thousand  pounds  in  his  hands,  when  the  factor  might 
be  obliged  to  pay  the  like  sum  for  him  the  succeeding  week 
without  a  prospect  of  indemnity.  The  particular  times  at 
which  such  retainers  may  be  resorted  to,  and  the  amount  of 
them,  must  depend  on  the  relative  situation  of  the  parties  in 
each  case;  but  it  may  be  observed  that  if  the  danger  is  slight  or 
remote,  it  is  the  more  easily  guarded  against  by  a  counter 
security  to  the  factor. 

In  the  present  case,  the  chancellor  is  of  opinion  that  the  de- 
fendant, Payson,  was  justified  in  refusing  to  deliver  up  the 
acceptance  of  Clementson  on  the  order  of  B.  Murray  &  Co. ,  on 
the  ground  of  his  engagements  as  indorser  for  them,  taking  into 
consideration  also  the  facts  proved  in  the  case,  the  beuefit  of 
which  he  is  entitled  to,  even  supposing  that  he  might  have  suc- 
ceeded with  less  proof.  It  appears  that  his  apprehensions  were 
not  groundless;  that  he  was  called  on,  and  actually  paid  on  his 
indorsements,  although  the  time  is  not  stated,  sums  exceeding 
the  amount  of  Clementson's  acceptance,  which  if  he  should  be 
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entitled  to  retain  it  will  go  only  in  part  towards  his  reimborae** 
ment.  If  the  right  of  Pajson  as  against  B.  Murray  &  Co.  ia 
established,  he  mxtst,  as  against  Clementson,  the  acceptor,  and 
the  complainant,  as  drawer  of  the  bill,  be  considered  as  a  bona 
fide  holder  for  a  valuable  consideration;  and  therefore  the  con- 
sideration for  makiTig  the  bill  cannot  against  him  be  inquired 
into.  The  dispute  resting  between  the  complainant 'and  Pay- 
son,  it  is  not  necessary  to  say  anything  as  to  the  other  defend- 
ant, Lorman,  who  has  been  otherwise  paid.  But  with  respect 
to  Payson's  creditors,  for  whose  benefit  the  defense  to  this  suit 
may  be  set  up,  it  is  proper  to  remark  that  they  are  entitled  to 
whatever  was  his  right;  and  also  that  it  was  an  act  of  justice  in 
him  to  do  for  his  creditors  what  a  proper  regard  for  his  own  in- 
terest would  have  induced  him  to  do  for  himself.  It  appeared 
that  when  the  bill  was  filed  an  injunction  was  prayed  for  to  pre- 
vent the  defendants  from  delivering  to  any  person,  or  nego- 
tiating the  accepted  bill;  but  as  a  bond  was  not  filed  no  order 
was  taken  on  that  part  of  the  application,  and  there  ia  nothing 
to  show  in  what  situation  the  bill  is  now  held. 
Decreed  that  the  bill  be  dismissed  with  costs. 

Martin,  on  behalf  of  the  complainant,  took  an  appeal,  con- 
tending that  the  indorsement  of  bills  by  Payson  was  not  such  a 
transaction  as  constituted  him  a  factor;  that  buying  and  selling 
bills  constituted  the  parly  a  factor,  but  it  was  not  within  the 
character  of  a  factor  to  indorse  bills,  and  he  could  not  retain  a 
lien  for  any  balance  of  account  or  supposed  liability. 

W.  Dor8ey,  for  the  appellees,  referred  to  Jaurdaine  v.  L^evre^ 
1  Esp.  66,  and  Walker  v.  Birch,  6  T.  B.  258. 

By  Court,  Chase,  C.  J.,  Buchahah  and  NiOBOiLBOW,  JJc,  ooiH 
curring.    Decree  affirmed. 

For  a  deoimm  m  to  a  lien  by  ftofcor,  see  Oa(fB  t.  AUkom^  SJLa.  Dsa  68& 
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PtaAMNO  XV  AonoH  vob  Cgsspiract. — In  an  aotioQ  an  tbe  om6  for  oon- 
■pinu^,  M  weQ  m  in  the  action  for  malioiona  profleontion,  an  ayerment 
in  the  declaration  that  the  prooecation  waa  falae  and  malioioiui  ia  not  anf- 
fidenty  aa  a  want  of  probaUe  oauae  ia  the  giat  of  the  action  it  mnst  be 


AonoH  againsithe  defendants  for  falsely  and  malicionsly  con- 
spiring,  agreeing,  and  combining  together  for  the  purpose  of 
preferring  and  supporting  against  plaintiff  a  false  and  malioious 
prosecution;  and  in  pursuance  of  such  conspiracy  did  prefer  a 
false  and  malicious  charge,  on  oath,  before  a  justice  of  the 
peace,  of  a  forcible  attempt  on  the  part  of  the  plaintiff  to  have 
carnal  knowledge  of  the  body  of  Catharine  Munger,  a  co- 
defendant,  and  that  the  justice  of  the  peace  on  hearing  the  tes- 
timony in  the  case,  without  deciding  upon  the  truth  of  the 
chaige,  bound  the  plaintiff  to  keep  the  peace  for  a  year  and  a 
day.  The  declaration  also  alleged  that  defendants  not  having 
satisfied  their  malice  or  obtaioed  the  full  object  of  their  combi- 
nation, did  procure  an  indictment  to  be  submitted  to  the  grand 
jury  containing  in  substance  the  same  false  and  malioious 
charge;  and  that  the  grand  juiy  found  the  indictment  to  be 
"  not  a  true  bill." 

^By  an  act  of  iiwnmbly,  paaied  January,  1811,  the  oonrt  of  appeal!  waa  to  oonalat  of 
Atb  judges,  any  three  to  constltate  a  court,  and  they  were  compeUed  to  ait  at  least  two 
himdred  and  fifty  days  In  the  year.  If  necessary,  for  business.  7.  T.  Brooke  and  James 
Pleasants  were  elected  additional  Judges;  but  Judge  Pleasants  haying  resigned  in  March, 
1811,  W.  H.  Cabell  was  commiBSloned  in  hlis  place.  On  the  second  of  AprU  Judge  Tacker 
xesigned  his  ofilce>  and  John  Ooalter  was  appointed  by  the  govamor  In  his  stead,  and  gual* 
Uad  on  Jane  1, 1811. 
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The  defendants  pleaded  jointly,  not  guilty;  and  npon  a  ver* 
dicfc  of  guilty  and  the  assessment  of  joint  damages  against  them 
la  the  sum  of  five  hundred  dollars,  their  counsel  moved  in  ar- 
rest of  judgment  on  the  following  grounds:  1.  A  supposed  Tari- 
ance  between  the  record  containing  the  indictment  and  finding 
of  the  grand  jury  and  th3  declaration;  2.  The  declaration  was 
substantially  defective  in  not  stating  the  want  of  probable  cause; 
3.  The  assessment  of  joint  damages;  4.  The  plaintiff's  decla- 
ration discloses  that  defendants  had  a  probable  cause  for  com« 
mencing  their  prosecution.  The  court  granted  the  motion, 
whereupon  a  supersedeas  was  taken. 

Wirt  and  CaU,  for  the  appellant. 
Wickham,  contra. 

TuoKBB,  J.  (after  stating  the  case,  in  which  he  mentioned  the 
four  errors  assigned  in  arrest  of  judgment),  proceeded  as  fol- 
lows: In  this  court  Mr.  Wickham  took  a  fifth  objection,  that 
this  action  would  not  lie  against  husband  and  wife  together; 
but  Fitzh.,  N.  B.  116,  is  expressly  to  the  contnuy,  and  the  dis- 
tinction there  taken  is,  that  it  will  not  lie  against  husband  and 
wife  alone,  because  they  are  but  one  person;  but  against  hus- 
band and  wife  and  a  third  person,  it  well  Heth.  Mr.  Wirt, 
for  the  appellants,  very  properly  contended  that  the  first 
and  fourth  of  these  reasons  assigned  for  arresting  the  judg- 
ment were  improper,  since  the  court  below  could  not  take  notice 
of  the  matter  contained  in  the  bill  of  exceptions,  upon  which 
the  same  court  had  already  finally  decided;  a  bill  of  exceptions 
being  in  the  nature  of  an  appeal  from  the  judgment  of  the 
court,  where  the  cause  was  tried,  to  a  higher  tribunal.  In  this 
he  was  certainly  correct;  but,  as  the  whole  record  is  now  before 
this  court,  we  are,  if  it  be  necessary  to  examine  these  points  as 
well  as  the  others.  As  the  argument  here  has  turned  almost 
altogether  upon  the  second,  the  want  of  averment  of  probable 
cause,  I  shall  consider  that  first. 

That  these  words  are  neither  neoessaiy  in  an  indictment  for 
a  conspiracy  nor  in  the  ancient  action,  or  writ  of  conspiracy, 
appears  from  Bastall's  Entries,  123-126,  as  to  indictments,  and 
in  F.  N.  B.  114-^116,  as  to  the  ancient  writ  of  conspiracy.  And 
1  Strange,  193,  shows  they  are  equally  unnecessary  in  an  in- 
formation. 9  Co.  56,  Ttie  Poulierer^s  case,  was  an  action  on 
the  case,  like  the  present,  for  a  combination,  confederacy  and 
agreement  between  the  defendants,  falsely  and  malioioQsly  to 
charge  the  plaintiff  with  a  robbery,  >nd  to  procure  him  to  be 
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indicted,  etc.    There  is  no  notice  of  this  averment  in  that  case; 
yet  the  plaintiff,  upon  good  consideration  (as  Sir  Edw.  Coke 
expresses  it),  had  jadgment.     No  such  averment  appears  either 
in  the  case  of  Cox  v.  Wirral,  Cro.  Jac.  193,  where  the  declara- 
tion was  held  good;  or  of  Smith  v.  Orashaw,  3  Cro.  15  b;  or 
Bagnal  v.  Knight^  Id.  553.    And  even  in  a  qui  tarn  action  on  the 
statute  of  Hen.  YI,  c.  10,  there  is  no  such  averment:    Bast. 
Entries,  126.     In  Smyth  v.  Drinkwater,  1  Eeb.  627,  a  motion 
was  made  in  arrest  of  judgment^  for  want  of  the  averment 
of  jurisdiction;  but  the  court  said  that  after  a  verdict  they 
would  not  intend  the  want  of  jurisdiction,  and  the  plaintiff 
had  judgment.    In  Skinner  v.  Ounton,  21  Car.  11;   1  Saund. 
228,  there  is  an  averment  that  the  defendant  held  the  plaintiff 
to  bail,  without  any  just  cause.    This  is  the  first  averment  that 
I  have  found  in  any  declaration  in  this  action  at  all  similar  to 
the  present.     Saunders  moved  in  arrest  of  judgment  without 
noticing  this  averment,  or  the  distinction  so  much  pressed 
since,  between  a  just  and  a  probable  cause.     The  plaintiff  had 
judgment.    In  the  case  of  Box  v.  Taylor,  82  and  83  Car.  11;  2 
Shower,  154,  **  the  action  was  for  a  false  and  malicious  prose- 
cution of  a  suit  in  an  inferior  court;   the  declaration  says  only 
absque  justa  causa,  and  held  naught;  because  it  might  be  with  a 
probable  cause  for  the  suit,  and  this  action  will  not  lie;  absque 
4diqua  causa  will  do;   or  sine  causa  justa,  vel  probabili;   but 
absque  jusia  causa  is  not  good,  for  the  reason  aforesaid,  and 
judgment  for  defendant."    In  SavUle  v.  BobeHs,  10  Wm.  Ill; 
1  lid.  Baym.  374  b,  the  prosecution  was  alleged  to  be  nequiter 
et  malUiose,  and  sine  causa  rationabili,  and  judgment  for  the 
plaintiff. 

In  Muriell  v.  Tracy,  at  nisi  prius,  8  Ann.;  6  Mod.  169,  an  ex- 
ception was  taken,  at  the  trial,  to  the  declaration,  because  it 
was  not  laid  that  the  warrant,  upon  which  the  plaintiff  was 
arrested,  was  taken  out  without  probable  cause.  Holt,  C.  J., 
upon  this  exception,  recommended  to  the  parties  to  withdraw  a 
juror;  for  he  held  the  declaration  ill,  for  not  alleging  it  to  have 
been  without  probable  cause.  In  the  case  of  Jones  v.  Owynn, 
which  occurred  about  nine  years  afterwards,  12  Ann.  10  Mod. 
214,  more  satisfactorily  reported  by  Ld.  Ch.  Baron  Gilbert,  in 
his  Beports,  185,  the  question,  as  to  the  necessity  of  such  an 
averment,  came  on  upon  a  demurrer  to  the  declaration;  in  which 
one  of  the  reasons  for  the  demurrer  is,  that  it  is  not  alleged  that 
the  indictment  was  procured  by  the  defendant  to  be  exhibited 
sine  aligua  rationabili  causa:  Ld.  Gh.  J.  Parker,  afterwards 
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Earl  of  Maooleafield  and  Lord  ChanoeUor,  in  delivering  the 
opinion  of  the  court  of  K,  B.  is  reported  to  hare  expressed  him- 
self as  foUovrs:  '*  As  to  the  declaration,  od  primam,  I  do  agree, 
it  is  a  circumstance  necessary  to  maintain  of  this  action,  that 
the  indictment  was  preferred  without  cause/'  for  if  there  were 
what  is  usually  called  a  probable  cause,  nay,  if  there  be  a  fair 
and  reasonable  account  given,  how  a  complaint  came  to  be  made 
before  a  magistrate  which  produced  an  indictment,  though  it 
fell  short  of  probability  of  guilt  in  the  pariy  accused,  this  action 
will  not  lie:  M.  5  Jac.  B.  B.;  Cox  y.  Wirral^  Cro.  Jac.  193,  pi. 
19;  Yelv.  105,  Boll.  Abr.  113,  (Q.)  pi.  2.  Action  for  maliciously 
preferring  against  the  plaintiff  an  indictment  for  the  rape  of  one 
A.,  an  infant,  whereupon  he  was  arraigned  and  acquitted;  the 
defendant  pleaded  that  A.  was  his  daughter,  of  the  age  of  eight 
years,  and  came  to  him  with  tears,  and  complained  that  the 
plaintiff  had  ravished  her;  that,  thereupon,  he  immediately  com* 
plained  to  a  justice  of  the  peace,  and  carried  her  with  him;  that 
the  justice  sent  for  the  plaintiff,  and  upon  examination  of  the 
cause,  bound  the  plaintiff  to  appear  at  the  next  assizes,  and  the 
defendant  to  prosecute  him;  whereupon  the  defendant  went  to 
the  assizes,  and,  to  save  his  recognizance,  preferred  an  indict- 
ment of  rape  against  the  plaintiff,  which  was  found,  and  that 
he  carried  his  daughter  to  the  assizes,  provU  ei  bene  UcuU." 

**  In  this  case,  though  there  was  no  averment  that  any  rape 
was  committed,  it  must  be  understood,  as  BoUe,  in  express 
terms,  puts  it,  that  none  was  committed/' 

**  Though  it  would  not  be  a  just  cause  to  arrest  a  man  for 
felony,  without  averment  that  a  felony  was  committed;  though, 
as  Mr.  Justice  Croke's  opinion  was,  the  father  seemed  too 
credulous  to  cause  a  bill  of  indictment  to  be  preferred  upon  the 
complaint  of  so  small  a  girl;  yet  the  justification  was  held  good. 
For  the  defendant  shows  how,  by  degrees,  lawful  and  justifiable, 
he  came  to  exhibit  the  indictment;  1.  There  was  the  complaint 
of  his  daughter,  whom  nature  forces  him  to  pity,  and  tenderness 
of  age  frees  from  suspicion  of  malice;  2.  He  hereupon  bruits  it 
not  abroad,  but  applies  in  a  course  of  justice;  and  a  father  could 
do  no  less;  8.  He  then  prefers  an  indictment  for  safety  of  his 
recognizance;  4.  The  crime  complained  of  is  what  is  usually 
committed  in  secret;  and,  on  complaint  of  his  daughter,  though 
it  be  but  conjecture,  he  might  well  exhibit  a  complaint  to  a 
justice;  so  that  I  hold  this  action  is  not  maintainable,  but  where 
there  is  no  probability  of  guilt,  nor  reasonable  cause,  nor  honest 
occasion  for  complaint;  but  yet,  though  this  must  be  the  case  to 
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maintjiin  the  action,  it  is  not  neceBsary  to  be  expreaaly  alleged 
in  the  declaration,  nor  need  the  plaintiff  use  the  words  sine 
probaJbUi  causa,  ox  sine  raiionabiii  causa:"  Oilb.  Cas.  186-188. 

After  such  an  express  decision  upon  the  point  by  the  court  of 
K.  B.  delivered  by  a  judge  of  Lord  Mansfield's  high  standing 
and  reputation,  as  the  opinion  of  that  court,  upon  a  special 
demurrer,  it  seems  rather  extraordinary  that  the  point  should 
have  been  stirred  again;  nor,  in  fact,  have  1  found  any  subse- 
quent case  in  England,  in  which  it  has  been  drawn  in  question, 
either  by  a  demurrer,  or  by  a  motion  in  aixest  of  judgment, 
except  the  case  of  Morgan  v.  Hughes,  2  T.  B.-  225.  Nothing 
that  is  said  in  either  of  the  cases  of  Bex  v.  Spraggs,  2  Burr.  993; 
S.  0.,  1  BL  209,  nor  in  Bex  v.  Bispal^  3  Burr.  1320;  nor  in 
Brown  v.  Ghc^pman,  Id.  1418;  S.  0.,  1  Bl.  427;  nor  in  Farmer  y. 
Darling,  4  Burr.  1971;  nor  in  Ludiey  v.  MoU,  1  Wils.  210;  nor 
in  Button  v.  JohnsUme,  1  T.  B.  498,  has  any  relation  to  the  ne- 
cessity of  such  an  averment  in  the  declaration;  but  they  all 
show  that  the  plaintiff  must  prove  the  want  of  probable  cause 
upon  the  trial.  But  the  mere  rejection  of  the  bill  of  indict- 
ment by  the  grand  jury  to  whom  it  was  preferred,  has  been 
held  to  amount  to  such  proof.  In  the  case  of  Morgan  v.  Hughes, 
2  T.  B.  226,  Buller,  J.,  alone  spoke  to  this  point.  His  words 
are:  "  The  grounds  of  a  malicious  prosecution  are:  1.  That  it 
was  done  maliciously;  and,  2.  Without  probable  cause.  The 
want  of  probable  cause  is  the  gist  of  the  action;  but  that  is  not 
stated  here;  for  it  should  have  been  shown  upon  the  record 
that  the  prosecution  is  at  an  end."  It  would  seem,  then,  as  if 
his  opinion  were  that  if  it  had  appeared  upon  the  record  that 
the  prosecution  was  at  an  end,  that  circumstance  might  have 
supplied  the  want  of  a  positive  averment  that  the  prosecution 
was  without  probable  cause.  If  this  be  in  reality  his  meaning, 
his  opinion  may  be  well  reconciled  to  that  of  Lord  Macclesfield, 
where  he  says:  ''I  do  agree  it  is  a  circumstance  necessary  to 
maintaining  of  this  action,  that  the  indictment  was  preferred 
without  cause."  But  what  he.  Lord  Macclesfield,  says  after- 
wards, clearly  shows  he  did  not  mean  to  say  it  was  necessary  to 
be  expressly  alleged  in  the  declaration,  but  the  direct  contrary. 
However,  from  the  whole  current  of  the  later  authorities  in 
England,  as  also  from  the  several  books  of  precedents,  it  seems 
to  be  now  fully  agreed  and  understood  there  that  the  want  of 
probable  cause  is  the  gist  of  the  action.  Lord  Mansfield  and 
liord  Loughborough,  in  the  celebrated  case  of  Johnstone  and 
Sutton,  say  "  that  the  essential  ground  of  an  action  for  a  malici- 
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oas  prosecution  is,  that  a  legal  prosecution  has  been  earned  on 
"without  any  probable  cause.    We  say  this  is  emphatically  the 
essential  ground;  because  eveiy  other  allegation  may  be  im- 
plied but  this;  but  this  must  be  substantially  and  expressly 
proved,  and  cannot  be  implied."    They  proceed  to  say:  '*  From 
the  want  of  probable  cause,  malice  may  be,  and  most  com- 
jmonly  is,  implied.     The  knowledge  of  the  defendant  is  also 
amplied.    From  the  most  express  malice,  the  want  of  probable 
'clause  cannot  be  implied":  1  T.  B.  544,  545.    In  the  case  of 
Mlia  ▼.  ThUman^  8  Oall,  3,  Judge  Lyons  delivered  the  resolu- 
tion of  the  court,  that  the  plaintiff  ought  to  have  alleged  the 
want  of  probable  cause;  and  that  the  omission  was  not  cured 
by  the  verdict.    In  that  of  Toung  v.  Oregory,  Id.  446,  an  aver- 
ment that  the  prosecution,  which  was  an  attachment  in  a  for- 
eign country,  was  instituted  without  any  legal  or  justifiable 
cause,  was  held  not  to  amount  to  an  averment  of  the  want  of 
probable  cause.    Judge  Lyons,  in  that  case,  said,  that  he  did 
not  think  it  indispensably  necessary  that  those  very  words,  and 
none  other,  should  be  used;  for  any  which  are  tantamount,  and 
•calculated  to  bring  the  probable  cause  fairly  into  issue,  would  be 
sufficient.    And  he  rather  inclined  to  think  the  words  justifia- 
ble  cause  are  of  that  kind.    But  he  thought  the  declaration  de- 
fective on  another  ground,  and  pressed  the  point  no  further. 
These  decisions  have  gone  abroad  among  the  gentlemen  of  the 
profession,  and  they  will  be  now  better  advised  as  to  the  necee- 
eity  of  this  averment  than  they  could  have  been  from  the  mass 
of  conflicting  opinions  upon  the  subject  which  occur  in  the 
English  books.    I  think  a  uniform  practice,  and  a  uniform 
course  of  decisions  upon  practical  points,  of  too  much  impor- 
tance not  to  subscribe  cheerfully  to  the  former  decisions  of  this 
•court;  and  am,  therefore,  of  opinion  that  the   judgment  be 
affirmed.    I,  therefore,  consider  it  unnecessary  to  notice  the 
other  points  in  the  case,  as  this  alone  must  decide  it. 

BoANE,  J.  In  the  cases  of  EUia  v.  Thilman,  and  Young  v. 
Vregory,  this  court  decided  that  in  an  action  on  the  case  for  a 
malicious  prosecution,  the  want  of  probable  cause  is  of  the  very 
^ist  of  the  action;  that  its  non-existence  must  be  averred  in  the 
cleclaration;  and  that  the  want  of  this  averment  is  not  cured  by 
a  verdict.  The  most  that  was  admitted  by  any  of  the  judges  in 
those  cases  was,  that  similar  or  equipollent  expressions  might 
he  sufficient.  Nothing  to  impugn  this  principle  is  to  be  found 
in  any  modem  case  that  I  have  seen.  The  case  of  Farmer  v. 
Darling  was  relied  on  in  the  argument  for  that  purpose,  to  show 
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that  it  was  necessaiy  to  proye  the  want  of  sach  cause  on  the 
trial;  whence  it  seems  to  be  inferred  that  it  was  not  necessaiy 
to  aver  it  in  the  declaration;  bat  that  case  falls  far  short  of  that 
porpose.  It  came  up  on  a  motion  for  a  new  trial ,  and  the  suffi- 
ciencj  of  the  eyidence  to  support  the  action  was  particularly 
discussed  by  the  court;  but  nothing  was  said  by  the  court  re- 
specting the  declaration,  unless,  indeed,  that  the  contrary  of 
what  is  contended  for  by  the  appellant's  counsel  is  to  be  in- 
ferred by  Lord  Mansfield's  introduction  to  the  case,  which  runs 
in  this  manner:  ''This  action  is  for  a  malicious  prosecution 
without  a  probable  cause."  If,  therefore,  I  were  to  infer  any- 
thing from  that  case,  as  relative  to  the  declaration,  it  would 
lather  be  to  conclude  (for  the  declaration  is  not  reported)  that 
it  expressly  averred  the  want  of  probable  cause.  This  idea 
18  again  corroborated  by  its  being  agreed  by  the  whole  court 
in  that  case,  "  that  malice  and  the  want  of  probable  cause  must 
both  concur  as  the  grounds  of  this  sort  of  action."  Both  these 
grounds  being  necessaiy  to  entitle  a  plaintiff  to  recover,  I 
should,  upon  the  general  principle,  and  independently  of  any 
authorities  whatsoever,  infer  that  they  must  both  be  stated  as 
well  as  proved  to  entitle  the  plaintiff  to  a  judgment. 

An  attempt  is  made,  however,  to  withdraw  the  present  dec- 
laration from  the  effect  of  these  decisions  by  placing  the  action 
upon  the  ground  of  the  writ  of  conspiracy  at  the  common  law, 
and  by  contending  that  the  conspiracy  in  this  case,  and  not 
the  bringing  of  the  action,  is  the  essential  part  of  the  plaint- 
iffs complaint.  The  case  of  Skinner  v.  OurUon  is  directly  in 
the  teeth  of  this  position.  It  was  there  held,  in  an  action 
against  three,  which  is  pretty  similar  to  the  one  before  us,  that 
the  action  was  "  an  action  on  the  case/'  and  that  therefore 
(aliter  in  a  writ  of  conspiracy)  judgment  would  lie  against  one 
defendant,  though  the  other  was  acquitted;  and  that  the  "  sub- 
stance of  the  action  was  the  undue  arresting  of  the  plaintiff, 
and  not  the  conspiracy."  This  idea  of  the  court  is  entirely 
supported  by  a  note  of  the  learned  editor  of  the  late  edition  of 
Saunders's  Beports,  by  BuUer's,  N.  P.  p.  14,  by  1  Bac.  94,  and 
other  authorities,  which  also  lay  it  down,  that  it  is  the  damage 
sustained  by  the  plaintiff  by  the  bringing  the  action,  and  not 
the  conspiracy,  which  is  the  ground  of  the  action;  and  that 
the  insertion  of  the  words  "per  conspircUionem  inter  lo8  habUam," 
does  not  convert  the  action  into  a  formal  section  of  coDspiracy, 
but  it  nevertheless  remains  an  action  on  the  case;  that  those 
-words   are  mere  surplusage,  intended  as  matter  of  aggrava* 
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tion,  and  are  therefore  not  necessary  to  be  proved  to  support 
the  action.  This  is  further  shown  by  its  being  also  held,  as 
aforesaid,  that  in  this  action  all  the  other  defendants  may  be 
acquitted  except  one,  and  he  found  guilty,  notwithstanding  the 
words  "per  conspiraiionem." 

The  appellant's  counsel  are  therefore  mistaken  in  their  afore- 
said idea  relative  to  the  character  of  this  action;  it  is  substan- 
tially the  same,  as  to  the  point  in  question,  with  the  common 
action  for  a  malicious  prosecution^  and  stands  on  a  common 
foundation  with  it,  in  respect  of  the  necessity  of  the  ayerment 
now  in  question.  I  do  not  deny  but  that  there  may  have 
been  considerable  contrariety  and  diversify  in  the  old  books 
and  entries  on  the  subject,  but  I  take  it  that  this  arerment  is 
at  this  day  a  sine  qua  non  in  actions  for  maliciouB  prosecation, 
and  must  equally  be  so  in  the  action  before  us.  On  this  ground 
I  concur  with  the  district  court  in  arresting  the  judgment,  and 
am  of  opinion  that  its  judgment  should  be  affirmed. 

Flkmzno,  J.  The  declaration  in  this  case  being  insufficient  to 
maint>ain  the  action,  it  seemed  to  me  unnecessary  to  consider 
the  other  errors  filed  in  arrest  of  judgment,  especially  as  the 
whole  case  has  been  fully  discussed  by  one  of  the  judges  who 
has  preceded  me.  Besides  the  English  authorities  cited  on  the 
occasion,  we  have  two  decisions  of  this  court  in  point,  and 
founded  principally  on  those  authorities,  one  for  a  malicious 
prosecution  in  a  criminal  and  the  other  in  a  ciril  case.  In  the 
first,  EUis  T.  TkUman,  the  declaration  stated  that  the  defend- 
ant, ''without  any  just  cause,'*  prosecuted  the  plaintiff  on  a 
charge  of  his  having  feloniously  taken  a  negro,  the  properly  of 
the  defendant.  In  the  other  case  of  Young  ▼.  Oregory^  the 
declaration  stated  that  the  defendant,  without  any  legal  or 
justifiable  cause,  did  attach  or  cause  to  be  attached,  at  Dun- 
kirk, fifty  hogsheads  of  tobacco,  or  the  proceeds  thereof,  the 
property  of  the  plaintiff.  And  this  court,  in  both  oases,  ad- 
.  judged  that,  for  want  of  an  avennent  in  the  declaration  that 
the  prosecution  was  without  probable  cause,  the  action  could 
not,  as  the  want  of  probable  cause  is  the  gist  of  the  action,  be 
sustained.  I  therefore  concur  in  the  opinion  that  the  judgment 
of  the  district  court  be  affirmed. 
Judgment  unanimously  affirmed. 
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Clay  v.  Williams. 

[9  MmmKD.  100.] 

Bbuiv  dt  EQomr  AOAXNar  Bomo  by  Exxootsiz.— I(  witboat  any  undu* 
influence  or  conqmlsion  for  the  tendnlent  piupoee  of  proteoting  the 
estate  of  her  testator  from  the  claimB  of  creditorsi  an  ezecatrix  give  her 
bond  for  a  fictitioas  debt,  and  confess  a  judgment,  she  is  not  entitled  to 
relief  in  equity;  nor  will  the  conrt  lend  its  aid  to  the  obligee,  but  will 
leave  him  to  his  remedy  at  law.  Yet  if  he  be  entitled,  independently  ol 
the  ttaosaction  in  question  to  an  account  of  assets,  the  court  wiU  decree 
such  account,  and  allow  him  what  may  be  justly  due,  not  exceeding  the 
amount  of  his  judgment;  the  rule  being  that  he  is  boond  by  his  own 
frand,  so  far  as  it  operates  against  him. 

Bqutit  will  not  Enfobcb  Compositions. -*-A  court  of  equity  will  not  assist 
in  carrying  into  efifect  compositions  of  claims  by  executors,  or  other  fidu- 
ciaries, unless  the  party  praying  it  will  first  unfold  and  disotcse  all  the 
cireumstances  of  the  case,  that  the  court  may  see  there  has  been  no  fraud, 
and  that  eyeiything  was  fair. 

Box  in  equiirf  filed  by  Clay  and  his  wife,  Maxy,  against  Sarah 
WilliamBy  as  the  executrix  of  her  first  hasband  Joseph  Williams^ 
and  as  the  administratrix  of  her  second  husband,  Bobert  Wil- 
liams, and  against  the  distributees  of  Robert's  estate,  praying 
for  an  accounting  and  a  discovery  of  the  portions  in  the  hands 
of  the  distributees.  The  object  of  the  bill  was  to  obtain  the 
benefit  of  a  judgment  confessed  by  Mrs.  Williams,  as  executrix, 
on  a  bond  for  seven  thousand  five  hundred  pounds.  Mrs. 
Williams  filed  two  answers  to  this  bill,  the  one  in  February, 
1796,  the  second  in  September,  1798,  "  but  no  rule  or  order 
allowing  it  appears  to  have  been  entered."  Her  answer  ad- 
mitted the  recovery  of  the  judgment,  and  contained  an  account 
of  her  administration.  In  September,  1800,  she  filed  a  third 
answer,  in  which,  for  the  first  time,  was  set  up  the  defense  of 
frand  in  obtaining  the  bond  on  which  execution  was  sought  to 
be  enforced.  It  was  alleged  that  not  being  indebted  to  Olay  in 
any  sum,  Mrs.  Williams  gave  the  bond  to  him  for  an  amount 
representing  the  value  of  Bobert's  estate,  in  order  to  protect 
that  estate  from  foreign  creditors;  that  Olay  had  falsely  repre- 
sented to  her  that  Bobert's  estate  would  be  held  liable  for  cer- 
tain claims,  when  in  fact,  Joseph's  estate  alone  was  liable;  that 
placing  full  confidence  in  Clay,  her  son-in-law,  she  gave  him 
the  bond  and  confessed  judgment  thereon,  having  taken  from 
<31ay  a  bond  to  restore  the  whole  estate  used  in  satisfaction  of 
the  judgment^  afterwards  to  the  family;  that  this  bond  of  Clay 
"WBB  by  accident  burned,  and  Clay  then  commenced  to  press  his 
4slaim  on  the  bond  for  seven  thousand  and  five  hundred  pounds 
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as  for  a  just  and  valid  claun,  and  to  demand  the  whole  amount 
of  the  judgment.  This  answer,  in  the  nature  of  a  cross-billy 
prayed  an  injunction  to  prevent  further  proceedings  on  the 
judgment.  The  answer  of  the  distributees  of  Bobert  contained 
allegations  as  to  the  fraudulent  manner  in  which  the  bond  sued 
upon  was  obtained.  The  deposition  of  one  McBoberts,  an  at- 
torney, was  given  in  evidence  from  which  the  fraudulent  nature 
of  the  arrangement  between  Olaj  and  Mrs.  Williams  to  protect 
Bobert's  estate  appeared,  as  set  forth  in  the  cross-bill.  Mo- 
Boberts  was  the  scrivener  who  drew  up  the  bond. 

The  chancellor  dismissed  Clay's  bill,  and  awarded  the  in- 
junction prayed  for  by  the  cross-bill.  Erom  this  decree  an  ap- 
peal  was  taken. 

Peyton,  Bandolph  and  Bottom  for  the  appellants.  * 

CaU,  conira. 

Brooks,  J.  If ,  as  was  contended  by  the  counsel  for  tlie  ap- 
pellees, the  judgment  confessed  in  Pittsylvania  court  upon  the 
note,  which  is  alleged  in  the  cross-bill  to  have  been  executed  by 
the  appellee  Sarah  Williams,  for  the  purpose  of  defeating  the 
claim  of  a  bona  fide  creditor  of  Joseph  Williams,  her  testator, 
were  the  only  ground  on  which  the  appellant  entitled  himself 
to  the  aid  of  the  court  of  chancery,  he  having  exhibited  no  set- 
tlement of  accounts,  or  other  document  for  the  amount  of 
which  the  note  was  given,  I  should  be  of  opinion  the  aid  of  that 
court  ought  not  to  be  afforded  him;  because  a  court  of  equity 
will  not  assist  in  carrying  into  effect  compositions  of  claims  by 
executors  or  other  fiduciaries,  unless  the  party  praying  it  will 
first  unfold  and  disclose  the  whole  circumstances  of  the  case  to 
the  court,  that  it  may  see  there  has  been  no  fraud,  and  that 
every  thing  was  fair;  as  is  in  effect  said  by  Lord  Macclesfield  in 
the  case  of  Pollen  v.  Hvband,  1  P.  Wms.  751;  but,  as  it  appears 
by  the  bill,  answers  and  exhibits  in  the  first  suit,  that  the  com- 
plainant Clay,  in  right  of  his  wife,  the  only  daughter  of  Joseph 
Williams,  is  entitled  to  a  considerable  proportion  of  the  large 
estate  of  which  he  died  possessed,  no  administration  account  of 
which  has  been  rendered,  either  in  the  life-tune  of  Bobert  Wil- 
liams, the  second  husband  of  the  appellee  Sarah  Williams,  or 
by  her,  since  his  death;  I  am  of  opinion  the  appellant  is  enti* 
tied  to  an  account  thereof,  unless  something  appears  in  the 
cross-suit  by  which  he  has  forfeited  that  title.  If  the  deposition 
of  McBobert,  aided  by  some  circumstances  which  do  not  ap- 
pear to  me  very  weighty,  be  considered  as  outweighing  the  pos- 
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itive  answer  of  the  appeUant  and,  of  consequence,  as  establish- 
ing the  allegation  in  the  cross-bill,  that  the  note  on  which  the 
judgment  was  confessed  was  executed  by  the  appellee  Sarah  Wil- 
liams, in  pursuance  of  a  plan  preconcerted  bj  the  parties  to 
defeat  the  claim  of  Hamilton  &  Go.  upon  the  estate  of  her  tes* 
tator  Joseph  Williams,  she  then  brings  herself  completely  within 
the  rule  that  in  '*  pari  delicto  potior  est  conditio  poasidentia,"  or 
that  the  possession  must  stand  for  the  right  in  a  controversy 
between  parties  equally  guilty  of  a  fraud.  Nor  is  there  any 
thing  in  this  case  which  can  entitle  her  to  the  benefit  of  the  ex- 
ception to  this  rule,  laid  down  in  the  case  of  Austin  t.  Winston, 
in  this  court.  She  was  in  no  danger  of  being  oppressed  by  the 
appellant;  he  had  no  execution  hanging  over  her;  it  was  her 
own  Yoluntary  act,  against  which  she  ought  not  to  be  relieved 
by  a  court  of  chancery. 

If,  however,  on  the  contrary  (as  I  am  inclined  to  think  is  the 
case),  the  deposition  of  McBobert,  aided  as  before  mentioned, 
does  not  outweigh  the  positive  answer  of  the  appellant,  corrobo- 
rated by  the  circumstance  that  the  appellee  Sarah  permitted 
several  years  to  elapse,  during  which  the  charge  of  a  fraud, 
practiced  in  obtaining  the  note  by  the  appellant,  might  have 
been  exhibited  in  some  one  of  her  answers  to  his  bill,  without 
having  even  noticed  it,  and  also  by  the  inconsistencies  in  the 
cross-bill,  relative  to  the  counter-bond  and  the  burning  of  the 
house  of  Robert  Williams,  then  the  allegations  in  the  cross-bill 
are  totally  unsupported  by  proof,  and  it  ought  to  have  been  dis- 
missed. But  pursuing  the  rule  before  stated,  relative  to  com- 
positions by  executors,  and  it  appearing  that  the  appellant  has 
received  a  part  of  the  estate  of  Joseph  Williams,  and  that  there 
are  outstanding  debts  to  be  satisfied,  I  am  of  opinion  that  the 
appellant,  before  he  has  the  aid  of  the  court  of  chancery,  ought 
to  give  the  security  required  by  the  chancellor  in  the  cross-suit; 
and  that,  waiving  his  judgment  until  an  account  shall  come  in, 
he  then  will  be  entitled  to  an  account,  not  exceeding  his  judg- 
ment in  amount,  of  the  estate  of  Joseph  Williams,  deceased^ 
according  to  the  principles  of  the  decree,  which  has  been  agreed 
upon  by  this  court.  I  am,  therefore,  of  opinion  that  both  the 
decrees  be  reversed. 

TooKSB,  J.  These  causes,  as  between  the  appellant  Olay  and 
and  the  appellee,  Sarah  Williams,  are  cross-suits.  The  com- 
plexion which  the  deposition  of  Theodorick  B.  McBobert  (the 
lawyer  who  has  employed  to  draw  the  bond  and  to  obtain  the 
judgment  alluded  to  in  the  original  suit,  and  complained  of  in 
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tbe  cross-suit)  giyes  to  the  transactioii  between  those  parties, 
seems  to  me  to  afiord  to  neither  bluj  claim  to  the  aid  of  a  court 
of  equity.     Mj  opinion  in  the  case  of  Austin  t.   Winston,  1  H. 
&  M.  33,  to  which  I  still  adhere,  wili  saye  me  the  trouble  of 
repeating  my  reasons  in  this  case.    The  opinion  of  some  of  the 
judges  delivered  on  that  occasion  in  support  of  the  decree  which 
was  pronounced,  operate,  perhaps,  in  favor  of  a  widow,  who 
states  that  she  was  imposed  upon  by  a  son-in-law  in  whom  she 
had  confidence,  though  circumstances  appear  to  disprove  the 
latter  part  of  the  allegation;  and  the  uncertaintj  of  the  public 
mind  upon  the  much  agitated  question  respecting  the  recoyeiy 
of  British  debts  in  the  federal  courts  (which  possibly  was  not 
then  decided),  may  afford  some  apology  for  both,  for  wishing 
to  avoid  the  payment  of  such  a  debt  by  every  lawful  means;  but 
cannot,  in  my  opinion,  sanction  the  plan  which  the  deposition 
discloses,  which,  though  denied  by  the  answer  in  the  cross-suit, 
stands  uncontradicted  in  the  original  suit.    I  therefore  think 
the  chancellor  would  have  decided  righUy  in  dismissing  both 
suits,  if  there  had  been  no  other  object  than  what  relates  to 
that  transaction;  but  as  Clay,  in  right  of  his  wife,  appears  to  be 
entiUed  to  an  account,  I  am  of  opinion  that  instead  of  dismissing 
the  plaintiff's  bill  in  the  original  suit  altogether,  the  chancellor 
ought  to  have  retained  it  for  a  settiement  and  adjustment  of  the 
accounts  of  the  estate  of  Joseph  Williams,  deceased,  not  only 
with  his  executrix  Sarah  Williams,  one  of  the  appellees,  but  with 
the  other  executors  of  that  testator  or  their  representatives,  who 
ought  for  that  purpose  be  made  parties  to  the  original  suit, 
and  with  the  representatives  of  Bobert  Williams,  the  second 
husband  of  the  said  Sarah,  who  acted  in  her  behalf,  as  executor 
of  Joseph  Williams,  from  the  time  of  his  intermarriage  with 
her.    And  if,  upon  that  settlement  it  shall  appear  that  the  es- 
tate of  Bobert  Williams  is,  in  justice  and  equity,  indebted  to  that' 
of  Joseph  Williams,  the  representatives  of  the  former  ought  to 
contribute  their  several  proportions  to  the  payment  thereof,  ac- 
cording to  the  value  of  the  property  they  may  respectively  have 
received  from  his  estate  since  his  death,  except  so  much  thereof 
as  may  have  been  received  by  John  Call,  in  virtue  of  the  decree 
of  the  court  of  Pittsylvania  county;  liberty  being  reserved  to 
the  plaintiff  in  the  original  suit  to  show,  if  he  can,  that  such  de- 
cree was  obtained  by  fraud  and  collusion  between  the  parties 
to  that  suit;  and  that  so  much  of  the  decree  in  the  cross-suit  as 
directs  the  appellant  to  give  bond  to  contribute  towards  the 
discharge  of  the  debts  of  Joseph  Williams,  and  as  it  is  not  oon- 
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tittdicted  by  the  decree  which  has  been  agreed  on,  be  affirmed; 
and  the  remainder  of  both  the  decrees  reversed. 

BoANs,  J.  This  is  a  bill  broaght  bj  Clay  and  wife  against 
the  appellee,  Mrs.  Williams,  as  executrix  of  Joseph  WiUiams, 
her  first,  and  administratrix  of  Bobert  Williams,  her  last  hus- 
band, and  against  the  children  of  Bobert  Williams,  who  are 
the  distributees  of  his  estate.  Though  not  very  formally  or 
technically  drawn,  it  prays  the  aid  of  the  court  of  equity  to  as< 
sist  them  in  getting  the  benefit  of  a  judgment  obtained  against 
Mrs.  Williams,  by  confession,  in  the  court  of  Pittsylvania  county 
for  £7500;  and,  as  conducive  thereto,  prays  an  account  of  the 
administration  of  Joseph  Williams'  estate  by  Mrs.  Williams, 
and  by  Bobert  Williams  acting  in  her  right;  and  of  Bobert  Will« 
iams'  estate,  who  is  charged  with  having  wasted  the  estate  of 
Joseph  Williams,  and  whose  estate  is,  consequently,  alleged  to 
be  re8X)onsible  therefor;  as  also  a  discovery,  from  the  distrib- 
utees of  B.  Williams,  of  the  portions  of  his  estate  which  have 
severally  come  to  their  hands.  The  bill  was  exhibited  on  the 
tenth  of  September,  1795.  On  the  twenty-sixth  of  February, 
1796,  Mrs.  Williams,  the  principal  defendant,  answered  this 
bill,  but  set  up  no  ground  of  fraud  to  impeach  the  judgment  on 
<  which  the  bill  of  Clay  is  predicated.  On  the  twenty-fourth  of 
September,  1798,  she  exhibited  another  answer,  without  any 
order  or  leave  of  the  court  for  that  purpose,  which,  like  the 
former,  while  it  is  full  upon  the  subject  of  the  administration  of 
the  estate  of  Joseph  Williams,  is  silent  upon  the  subject  of  fraud. 
It  was  not  until  the  tenth  of  September,  1800,  five  years  after 
the  institution  of  the  suit  in  question,  that  she  set  up  this  ground 
of  defense  by  a  cross-bill,  thus  endeavoring  to  avail  herself  of  a 
defense,  by  the  testimony  of  others,  which  her  conscience  was 
probably  too  tender  to  allow  her  to  set  up  upon  her  own  oath  as 
defendant,  and  which  she  was  possibly  urged  to  set  up  by  the 
importunities  of  the  other  defendants,  and  by  the  increasing 
pressnres  which  were  advancing  upon  her.  In  taking  this 
ground  of  defense,  in  her  cross-bill,  which  is  flatly  denied  in  all 
its  parts  by  the  answer  of  the  defendant  thereto,  she  comes  with 
a  very  ill  grace  into  a  court  of  equity.  She  comes  alleging  her 
own  turpitude  and  fraud,  in  a  case  in  which  she  was  influenced 
by  no  duress  or  coercion  whatever,  and  in  which  her  colleague 
in  the  fraud  had  her  not  in  his  power,  further,  at  least,  than  his 
just  claims  against  the  estate,  of  which  she  was  executrix,  would 
extend.  This  case  is,  therefore,  widely  different,  in  this  respect, 
from  that  of  Austin  v.  Winston  [3  Am.  Dec.  583]  in  this  court;  and 
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the  appellee  now  in  question  stands,  on  this  point,  entirely  in 
the  situation  of  a  person  not  to  be  received  or  countenanced  in  a 
court  of  equity.  While  she  stands  so,  upon  the  general  prin- 
ciple, the  strength  of  that  principle  is  greatly  increased  against 
her  by  the  before-mentioned  consideration,  that  she  is  endeav- 
oring to  avail  herself  of  a  defense  by  the  testimony  of  others, 
which  she  did  not  dare  to  set  up,  by  her  own  oath,  in  the  character 
of  a  defendant.  The  sole  witness  whom  she  opposes  to  the  answer 
of  Mr.  Clay  to  the  cross-bill  is  Mr.  McBobert.  He  was  an  at- 
torney confidentially  employed,  according  to  his  own  account, 
by  both  the  parties  to  transact  the  business  between  them.  He 
was  an  attorney;  for  although  this  is  not  said  by  him  or  others 
in  detailing  the  circumstances  in  that  particular  transaction,  no 
question  being  asked  him  upon  that  point,  yet,  very  shortly 
afterwards,  he  got  a  judgment  upon  the  bond,  as  the  attorney 
of  the  plaintiff,  as  appears  by  tbe  record;  but  he  was  at  least 
the  scrivener  who  acted  confidentially  between  the  parties  in 
drawing  the  bond  in  question. 

The  settled  law  upon  this  subject  is  that  counsel  or  attorneys, 
so  far  from  being  obliged,  are  not  permitted  to  give  evidence  of 
such  matters  as  come  to  their  knowledge  in  the  way  of  their 
profession;  that  this  principle  extends  even  to  scriveners 
acting  as  attorneys  in  any  particular  transaction;  nay,  even 
to  interpreters  going  between  the  attorney  and  his  client; 
that  this  is  not  the  privilege  of  the  counsel,  etc.,  but  of 
the  client,  without  which  it  would  be  impossible  that  any 
business  could  be  done  with  safety;  that  a  court  will  even 
stop  a  witnesss  of  this  class  seeming  desirous  or  disposed 
to  reveal  confidential  communications;  and  that  courts  of  equity 
will  refer  the  depositions  of  such  witnesses  to  a  master,  to  ex- 
punge so  much  thereof  as  shall  be  found  to  be  of  this  character. 
Such  reference  was  not  necessaiy  in  tbe  case  before  us,  as  the 
whole  of  tbe  testimony  contained  in  the  deposition  is  of  that 
character.  All  these  positions  are  to  be  found  in  2  Bac.  579, 
and  the  cases  there  cited;  they  are  bottomed  upon  the  soundest 
propriety,  and  go  to  the  utter  exclusion  of  the  testimony  of  Mr. 
McBobert  in  the  case  before  us.  As  to  any  supposed  waiver  of 
this  objection  on  the  part  of  tbe  appellant,  it  is  neither  seen 
that  he  cross-examined  the  witness,  was  present  at  his  examina- 
tion, or  knew  that  that  particular  witness  was  to  be  examined; 
nor,  if  it  were  otherwise,  would  such  waiver  be  justly  inferred 
therefrom. 

In  2  Bac.  579,  it  is  said  that  by  the  practice  of  the  courts  if  a 
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-witness  be  produced  and  sworn  by  the  plaintiff  or  defendant, 
being  once  sworn,  the  other  may  examine  him  to  anything 
whatsoever,  though  he  be  the  solicitor  of  the  party  who  pro- 
duced him;  but  this  is  with  an  exception  of  matters  confiden- 
tially communicated  to  him  by  his  client.  Again,  this  same 
idea  seems  to  be  admitted  by  the  before-mentioned  authority, 
which  states  that  a  court  will  stop  a  witness  of  this  class  being 
desirous  to  reveal  confidential  communications.  This  doctrine 
would  seem  to  hold,  a  fortiori,  in  relation  to  examinations 
before  commissioners,  who  have  not  power,  as  the  courts  hare» 
to  reject  a  witness  who  is  produced  for  examination;  and  con- 
sequently it  behooves  the  adverse  party  to  make  the  testimony 
as  little  adverse  to  him  as  possible,  lest  his  objection  to  the  ad* 
missibility  of  the  deposition  should  fail  him  when  it  come  to  be 
decided  on  by  the  proper  tribunal. 

This  position  seems  to  have  been  taken  by  this  court  in  the 
case  of  Blincoe  v.  Berkeley,  1  Call,  412.  There  is,  on  the  other 
hand,  no  groat  utility  resulting  from  a  party's  objecting  to  a 
deposition  on  a  ground  which  is  equally  manifested  to  the  court 
upon  the  face  of  the  deposition  itself.  As,  therefore,  Mrs.  Wil- 
liams can  neither  be  received  to  allege  the  fraud  herself,  which 
she  sets  up  in  this  case;  nor  her  sole  witness  be  admitted  to 
testify  thereto,  without  overturning  the  best  established  prin- 
ciples of  the  law;  the  answer  of  Mr.  Clay  stands  entirely  unim- 
peached  in  the  point  in  question,  and  all  further  inquiry  upon 
this  topic  is  entirely  unnecessary.  While  I  say  this,  I  am  by 
no  means  prepared  to  admit  that  that  answer  would  be  out- 
weighed by  the  opposing  testimony,  were  the  deposition  of  Mr. 
McBobert  not  to  be  excluded.  Although  there  may  be  some 
slight  circumstances  (throwing  the  conversation  of  Mrs.  Wil- 
liams out  of  the  question)  seeming  to  support  that  deposition, 
there  are  others,  on  the  other  hand,  equally  strong  to  corrobo- 
rate the  answer.  These,  or  most  of  them,  have  been  stated  by 
the  appellant's  counsel,  to  whose  view  of  the  case  I  beg  leave 
to  have  a  particular  reference.  They  are  not  necessary  to  be 
repeated  and  analyzed  by  me,  in  the  view  I  have  taken  of  this 
subject.  I  go  by  the  well-established  principles  of  law  and 
equity,  and  the  rules  of  evidence,  any  private  surmises,  or 
conjectures  of  my  own,  or  of  others,  touching  this  particular 
case,  to  the  contrary  notwithstanding,  as  being  the  only  safe 
and  proper  guides  by  which  a  court  of  justice  can  be  governed. 
On  the  ground  of  the  fraud  alleged  in  the  cross-bill,  therefore » 
the  claim  of  the  appellant  cannot  be  affected;  especially,  as  ha 
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has  stated  that  the  bond  was  preceded  by  a  settlement  of  the 
accounts;  and  that  in  consideration  thereof,  he  dismissed  a  snit, 
brought  by  him,  against  the  appellee,  Sarah  Williams,  in  a 
court  of  equity  in  North  Carolina,  by  which  he  had  a  prospect 
of  recoTering  as  laige,  or  a  greater  sum,  from  her,  as  the  ex* 
ecutrix  of  Joseph  Williams. 

But  the  appellant  coming  here  for  the  aid  of  the  court,  re- 
lies upon  a  composition  of  a  debt  by  an  executrix,  and  that 
without  showing  the  particulars  on  which  such  composition  is 
founded.  I  entirely  concur  with  Judge  Brooke,  that  such 
compositions  are  not  favored  in  equiiy,  save  when  they  are  ben- 
eficial to  those  for  whom  the  executors  are  acting;  all  composi- 
tions of  an  opposite  character  are  discountenanced  in  a  court 
of  equity;  and,  in  favor  of  the  cestuis  que  trusi^  the  creditor,  hav- 
ing obtained  an  advantage  thereby,  will  be  curtailed  and 
brought  down  to  the  proper  standard;  especially,  where,  as  in 
this  case,  we  can  get  at  him  upon  the  ground  of  his  applying 
the  aid  of  the  court  of  equity.  He  shall  not  have  that  aid,  un- 
less he  will  do  what  is  just  and  right,  which  is  to  give  up  his 
advantage,  at  least  so  far  as  it  affects  those  for  whom  the  ex- 
ecutor was  acting,  and  abide  by  the  result  of  a  fair  account 
and  settlement. 

In  support  of  the  above  ideas,  upon  this  point  relative  to 
compositions  by  executors,  I  refer,  among  others,  to  the  cases 
of  Blue  V.  Marshall,  8  P.  Wms.  881;  and  PoUm  v.  Huband,  1  P. 
Wms.  751.  The  result,  as  applied  to  the  case  before  us  is,  that 
while  the  appellant  shall  never  recover  more  than  the  amount 
of  his  bond  with  interest,  for  he  was  acting  in  his  own  right, 
and  entirely  competent  to  make  even  an  injurious  compromise 
for  himself,  he  shall  be  limited  in  his  recovery,  on  the  other 
hand,  by  the  sum  to  which,  upon  an  account,  he  can  show  him- 
self to  be  justly  entitled.  My  opinion  is,  therefore,  that  the 
decree  in  the  original  suit  ought  to  be  reversed,  and  an  account 
directed  of  the  administration  of  Sarah  Williams,  and  of  Bobert 
Williams,  acting  in  her  right,  of  the  estate  of  Joseph  Williams; 
of  Sarah  Williams'  administration  upon  the  estate  of  her  hus- 
band, Bobert  Williams;  and  of  the  property  received  by  the 
ajipellees  (children  of  Bobert  Williams)  from  his  administratrix; 
excluding  the  appellees,  John  and  Lucinda  Call,  the  decree  in 
whose  favor,  in  Pittsylvania  court  is  conclusive  to  show,  that 
there  was  a  marriage  contract  with  Bobert  Williams,  and  com- 
petent to  bind  the  co-distributees,  who  claim  as  volunteers 
under  him;  liberty  being  at  the  same  time  reserved  to  the  ap- 
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pellant  to  show^  if  necessary,  that  their  exemption  should  not 
prejudice  him,  who  was  no  party  to  the  decree  aforesaid;  and, 
upon  such  account  being  taken,  that  the  balance  thereby  found 
justly  due  to  the  appellants  from  the  estate  of  Joseph  Williams, 
or  from  the  estate  of  Bobert  Williams  in  consequence  of  his 
mismanagement  of  the  same,  so  far  as  such  balance  does  not 
exceed  the  amount  of  the  judgment  recovered  in  Pittsylvania 
court,  as  aforesaid,  with  interest  thereupon,  shall  be  decreed  to 
them,  to  be  paid  out  of  the  assets  of  Joseph  Williams'  estate, 
or  out  of  Bobert  Williams'  estate,  so  far  as  he  shall  be  found 
U>  have  been  justly  indebted  thereto;  to  which  payment,  if 
necessary,  the  distributees  of  the  said  Bobert  Williams  (John 
and  Lucinda  Call  being  excepted  as  aforesaid)  shall  be  held 
contributory.  As  to  the  decree  on  the  cross-bill,  I  am  of  opin* 
ion  that  it  should  be  also  reversed,  so  far  as  it  perpetuates  the 
injunction  to  the  judgment  aforesaid,  and  be  reformed  so  as  that 
judgment  shall  remain  enjoined  only  until  the  account  decreed 
in  the  other  suit  shall  be  taken,  after  which,  the  same  shall 
remain  perpetually  enjoined  for  so  much  thereof  as  shall  exceed 
the  same  found  due  to  the  appellants,  with  legal  interest,  and 
be  dissolved  for  the  residue.  I  am,  therefore,  of  the  opinion 
that  both  decrees  be  reversed  with  costs,  and  the  cause  re- 
manded to  the  superior  court  of  chancery,  to  be  finally  pro^ 
oeeded  in  according  to  the  principles  now  stated. 

Fi^BioHO,  J.  There  being  no  difference  of  opinion  among  the 
judges  as  to  any  points  of  essential  importance,  the  following  is 
to  be  entered  as  the  opinion  and  decree  of  this  court:  "  If  the 
sole  object  of  these  suits,  which  as  between  the  appellant,  Mat- 
thew Clay,  and  the  appellee,  Sarah  Williams  only,  may  be  con- 
sidered as  cross-suits  between  those  parties,  had  been  on  the 
one  hand  to  compel  a  discovery  of  the  assets  of  Joseph  Wil- 
liams, deceased,  in  the  hands  of  the  appellee  Sarah,  his  execu- 
trix, to  satisfy  the  judgment  confessed  by  her  on  a  note  given 
to  the  appellant  for  the  purpose  stated  in  the  deposition  of 
Theodoiick  B.  McBobert,  in  the  first  suit,  and  charged  by  the 
appellee  Sarah,  in  her  cross-bill,  and,  on  the  other,  to  be  wholly 
relieved  from  that  judgment,  as  obtained  by  fraud  and  imposi- 
tion, and  a  collusion  between  those  parties  to  defeat  a  just  claim 
against  the  estate  of  the  said  Joseph  Williams,  this  court  would 
have  approved  of  the  dismissal  of  the  appellant's  original  bill, 
and  would  have  considered  the  appellee  Sarah  as  little  enti- 
tled to  the  favor  of  a  court  of  equity  on  the  grounds  mentioned 
in  her  cross-bill,  although  the  facts  therein  alleged  had  been 
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fully  proved,  and  would  have  left  both  par'ies  in  the  situation 
in  which  thej  had  placed  themselves;  but,  as  it  appears  to  this 
court  that  the  appellant,  in  right  of  his  wife,  is  well  entitled  to 
an  account  and  settlement  of  the  estate  of  the  said  Joseph  Wil- 
liams, deceased,  not  only  in  the  hands  of  the  appellee  Sarah, 
hia  executrix,  but  in  those  of  the  other  executors  named  in  the 
will  of  the  said  Joseph,  who,  for  that  purpose,  ought  to  be 
made  parties  to  the  original  suit  brought  by  the  appellant,  and 
also  in  the  hands  of  Bobert  Williams,  the  second  husband  of 
the  said  Sarah,  who  acted  in  her  behalf,  as  executor  of  the  said 
Joseph  from  the  time  of  his  intermarriage  with  her,  or  his  rep- 
resentatives or  distributees,  the  original  bill  ought  not  to  have 
been  dismissed  as  to  that  object,  but  retained  for  the  purpose 
of  such  an  account  and  settlement;  in  which  account  the  ap- 
pellant ought  to  be  charged  with  such  part  and  proportion  of 
the  estate  of  the  said  Joseph  Williams,  as  the  guardian  ac- 
count settled  between  the  said  Bobert  Williams  and  the  appel- 
lant, by  virtue  of  an  order  of  Pittsylvania  county  court,  made 
at  the  instance  of  the  said  appellant,  shows  to  have  been  bo- 
counted  for,  and  delivered  to  the  appellant,  in  right  of  his  said 
wife,  by  the  said  Bobert  in  his  life-time.    And  if,  upon  a  jost 
and  equitable  settlement  and  adjustment  of  such  account,  it 
shall  appear  that  the  estate  of  the  said  Bobert  Williams,  in  the 
hands  of  his  administratrix,  or  of  his  distributees,  is  indebted 
to  the  estate  of  the  said  Joseph,  the  said  administratrix,  out  of 
the  assets  in  her  hands  to  be  administered,  or  the  several  distrib- 
utees, respectively,  according  to  the  portions  of  the  said  Bobert'a 
estate  which  they  may  have  received  since  his  death,  ought  to 
satisfy  and  pay  to  the  appellant  the  amount  of  his  just  propor- 
tion of  the  said  Joseph's  estate,  after  paying  off  all  his  just 
debts,  not  exceeding  seven  thousand  five  hundred  pounds, 
Virginia  currency,  the  amount  of  his  judgment  against  the  ad- 
ministratrix, from  which  account  of  the  estate  of  the  said  Bo1>- 
ert  Williams,  in  the  hands  of  his  distributees,  is  to  be  excluded 
whatever  may  have  been  recovered  and  received  by  John  Call, 
as  the  marriage  portion  of  his  vrife  Lucinda,  in  the  life-time  of 
the  said  Bobert,  or  by  virtue  of  the  decree  of  the  court  of  Pitt- 
sylvania county,  for  that  account,  since  his  death,  liberty  be- 
ing reserved  to  the  plaintiff  in  the  original  bill  to  controvert  the 
validity  of  such  marriage  contract,  or  to  show,  if  he  can,  that 
such  decree  was  obtained  by  fraud  and  collusion  between  the 
parties  to  that  suit,  if  necessary  for  the  discharge  of  hia  claim 
against  the  said  Bobert's  estate. 
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''  This  court  is  farther  of  opinion  that  the  said  Matthew  Clay, 
the  defendant  in  the  cro88-bill,  having  by  his  answer  to  that 
bill  so  far  admitted  that  he  possessed  a  knowledge  of  the  dis- 
posal of  the  certificates  belonging  to  the  estate  of  the  said 
Bobert  Williams,  in  the  cross-bill  charged  to  have  been  deliv- 
ered to  him  to  make  sale  of,  as  to  have  the  accoimts  and 
receipts  respecting  the  same  in  his  hands  (which  he  refers 
to  in  his  said  answer  as  exhibits,  but  does  not  appear  to  have 
produced  them),  he  ought  to  produce  such  accounts  and  receipts, 
or  to  answer  to  interrogatories  respecting  them,  if  required  so 
to  do. 

'*  And  this  court,  approving  of  so  much  of  the  decree  in  the 
cross-suit  as  directs  that  the  appellant  shall  give  bond  to  con- 
tribute towards  the  discharge  of  the  testator  Joseph  Williams' 
debts,  aflSrmeth  the  same;  and  reversing  so  much  of  both 
decrees  as  is  not  approved  of  this  decree,  the  suits  are  re- 
manded to  the  said  superior  court  of  chancery  to  be  proceeded 
in  according  to  the  principles  of  this  decree." 


Roberts  v.  Stanton. 

[3  MonroiBD,  120.] 

Xrvaht  l>ifBEnuHTS. — ^It  IB  eooT  to  enter  a  decree  aguiitt  iDfant  defendante^ 
witfacmt  awrigniitg  them  a  goardian  ad  Utem,  and  thongh  the  infancy  did 
not  appear  in  the  original  proceedings,  yet  if  alleged  in  a  petition  for  a 
rehearing  the  decree  being  interlbcntoiy,  a  goardian  ad  lUem  onght  to  be 
appointed. 

Chabob  of  Rxnts  Ain>  Pbofets  to  Exeodtobs. — Bents  and  profits  of  land, 
the  possession  of  which  was  nnlawfolly  withheld  by  the  ancestor  in 
his  life-timey  and  by  his  heirs  after  his  death,  onght  not  to  be  charged 
against  his  execntors  and  heirs  jointly,  but  apportioned  among  them 
according  to  their  respective  interests. 

|>ii!BonvB  EzBcnnoN  or  Power  bt  Executobs. — As  far  as  possible^  a 
conrt  of  equity  will  supply  any  defect  in  the  execution  of  a  power  given 
by  a  will  to  execntors  or  trustees,  to  sell  lands  for  payment  of  debts  or 
legacies.  Hence  a  conveyance  by  one  only  of  three  executors  or  trustees, 
will  be  supported  in  favor  of  a  purchaser  for  a  valuable  consideration; 
and  though  it  be  provided  by  the  wiU,  that  if  one  or  more  of  the  execu- 
tors or  trustees  should  die  before  the  trust  was  executed,  others  should 
be  appointed  by  the  survivors  jointly  with  them  to  complete  the  execn- 
tion  of  the  trust. 

Fboov  07  AvdKirr  Bbid.— A  deed  of  above  thirty  years'  standing  requires 
no  further  proof  of  its  execution  than  the  bare  production,  when  the 
possession  has  gone  according  to  its  provisions,  and  there  is  no  apparent 
ensure  or  alteration. 
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Koraca  07  Pativt. — ^A  patent^  though  not  reoordod^  ii  good  in  equity 
against  a  pnrohaBer  with  notice.  In  sach  case,  information  of  its  eziit- 
ence  by  oom^non  report^  and  from  a  person  declaring  he  had  seen  it^ 
with  knowledge  of  poBsegoion  and  use  of  the  land  nnder  the  patent,  is 
■nffieient  notice. 

Bill  filed  by  Stanton  againBt  Caiy,  ezecator  of  Fairfax,  and 
against  Muse  and  Joseph  Boberts,  setting  forth  that  plaintiff 
purchased,  in  1791,  a  tract  of  land,  part  of  the  estate  of  Fair- 
fax, directed  by  the  testator's  will  to  be  sold;  that  Gary  was  the 
only  executor  in  this  countiy;  that  Muse  was  his  agent,  having 
unlimited  power,  and  had  sold  the  land  to  plaintiff,  and  pro- 
cured a  deed  to  be  given  by  Gary;  and  that  plaintiff  had  given 
a  bond  for  the  purchase-money,  on  which  bond  judgment  had 
been  recovered;  that  Roberts,  under  pretense  that  Fairfax's 
title  was  not  good,  had  surveyed  the  land  and  entered  into  pos- 
session under  a  patent  from  the  commonwealth.  The  biU 
prayed  an  injunction  to  stay  proceedings  on  the  judgment,  a 
discovery  of  the  title  papers  in  the  hands  of  Muse  and  Gary; 
and  that  Roberts  should  answer  as  to  his  knowledge  of  Fair- 
fax's patent  before  his  own  entry,  and  that  title  be  quieted,  etc. 

Pending  the  suit,  Roberts  died,  and  the  suit  was  then  re- 
vived against  his  widow  and  eight  childreu.  It  was  in  evidence 
that  Roberts  had  been  informed  of  the  existence  of  the  Fairfax 
patent,  and  that  possession  of  the  premises  for  many  years  by 
tenants  of  the  patentee  must  have  been  known  to  Roberts. 
The  injunction  was  dissolved  and  the  land  decreed  to  be  sur- 
rendered to  Stanton,  with  an  accounting  of  the  rents  and 
profits.  On  a  petition  for  rehearing,  on  account  of  the  minori1r|r 
of  many  of  the  children  and  surprise,  commissions  issued  and 
depositions  were  taken,  upon  the  hearing  of  which  the  former 
decree  was  affirmed.  The  record  does  not  show  which  of  the 
children  were  infants,  nor  whether  any  guardian  was  appointed 
for  them  in  these  proceedings.  The  representatiTes  of  Boberts 
appealed. 

BoUs,  for  the  appellants. 

WaUams  and  Warden,  for  the  appellee. 

TucKEB,  J.  (after  stating  the  case):  The  suggestion  in  the 
bill  of  review,  that  the  defendants  in  the  original  suit  were 
infants,  and  incapable  of  defending  their  cause  judicially,  was, 
I  conceive,  a  sufficient  ground  for  the  court  to  have  inquired 
into  that  fact;  and,  if  they  had  no  guardian  already  appointed, 
a  guardian  ad  lilem  ought  to  have  been  assigned  them  by  the 
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court.  I  therefore  think  the  cause  ought  to  be  remanded  to 
the  court  of  chanceiy,  that  a  guardian  may  be  there  asHigned 
to  the  infants,  if  such  there  are  now,  and  such  further  proceed* 
ings  had  as  may  be  thought  necessary  and  proper  for  their  f uU 
defense,  as  in  the  case  of  Lees  y.  Braxton,  MS.  April  17, 1805. 

If  it  be  necessary  at  this  time  to  say  anything  on  the  merits 
of  this  cause,  I  would  observe  a  circumstance  not  noticed  by 
the  counsel  in  the  cause,  which  occurs  upon  inspection  of  Lord 
Fairfax's  grant  or  patent  to  George  W.  Fairfax.  From  some 
cause  or  other,  it  hath  an  impossible  date,  for  it  bears  date  on 
the  eleventh  day  of  December,  in  the  thirty-third  year  of  the 
reign  of  George  H. ,  anno  domini  one  thousand  seven  hundred 
and  forty-seven.  This  latter  year  corresponds  with  the  twenty- 
first  year  of  that  king's  reign,  and  not  with  the  thirty-third. 
The  patent  is  alleged  not  to  have  been  recorded  in  Lord  Fair- 
fax's office,  but  that  there  is  a  blank  leaf  referred  to  at  the  foot 
of  the  patent,  as  the  place  of  registration.  On  this  circum- 
stance great  stress  was  laid  in  the  argument,  as  creating  a  pre- 
snjnption  of  fraud  in  respect  to  this  patent.  The  two  circum- 
stances of  the  date,  and  of  the  omission  to  record  it,  make  it 
proper,  in  my  opinion,  if  the  chancellor  should  entertain  any 
doubt  upon  the  subject,  that  a  jury  should  be  impaneled  at 
the  bar  of  the  court  of  chancery,  to  try  an  issue,  to  be  made  up 
between  the  parties,  whether  this  grant  or  patent  be  the  deed 
of  Lord  Fairfax  or  not.  Periiaps  it  may  be  found  to  have  been 
recorded  in  the  record  books  corresponding  with  the  thirty- 
third  year  of  George  IE. 

With  regard  to  the  exception  taken  by  a  member  of  the  court 
to  the  conveyance  from  Wilson  Miles  Gary  to  Stanton,  the  com- 
plainant in  the  original  bill,  he  being  only  one  of  three  trustees 
named  in  the  will  of  George  W.  Fairfax,  the  other  two— though 
long  since  dead — ^not  appearing  by  the  record  to  have  renounced 
the  trust,  nor,  indeed,  to  be  dead,  I  conceive  that  a  court  of 
equity  ought  to  supply  any  defect  in  the  execution  of  the  power 
given  by  the  will,  as  far  as  circumstances  will  permit;  it  not 
being  controverted  that  the  conveyance  to  Stanton  was  for  a 
good  and  valuable  consideration,  and,  in  all  other  respects, 
conformable  to  the  intention  of  the  testator  in  creating  the 
trust.  For  this  purpose,  I  think  the  proper  course  will  be  to 
direct  the  residuary  devisee  of  the  real  estate  of  George  W. 
Fairfax,  in  Virginia,  to  be  made  a  party  defendant  in  this  suit, 
to  show  cause,  if  any  he  can,  against  the  validity  of  that  con- 
veyance. 

Am.  Dxo.  Vol.  V— 80 


466  BoBEBTB  V.  Stahton.  [Yiiginia, 

BoANBy  J.  In  this  case  seTezal  objections  are  taken  on  the 
part  of  the  appellants,  some  of  which  go  to  the  merits  of  the 
case,  and  others  to  the  form  of  the  proceedings.  As  to  the 
merits,  it  is  first  objected  that  the  evidence  of  the  grant  to 
George  William  Fairfax  was  inadmissible  and  not  sufficient, 
the  witness  having  never  seen  Lord  Fairfax  write,  and  only 
judging  of  his  signature  bj  comparison  of  the  handwriting.  It 
is  uimecessaiy  to  go  into  the  general  doctrine  upon  this  point, 
as  it  is  held  that  a  deed  of  above  thirty  years'  standing  requires 
no  further  proof  of  its  execution  than  the  bare  production, 
where  the  possession  has  gone  according  to  the  provisions 
thereof,  and  there  is  no  apparent  erasure  or  alteration  upon  the 
face  of  it.  In  the  case  before  us,  this  possession  is  proved  to 
my  satisfaction,  by  several  witnesses,  to  have  existed  in  favor 
of  George  William  Fairfax,  under  whom  the  appellee  claims. 

2.  It  is  said  that  if  the  unregistered  patent  of  George  Will- 
iam Fairfax  can  prevail  against  the  patent  of  Roberts,  the  ques- 
tion is  purely  legal,  and  cannot  be  relieved  on  by  a  court  of 
equity.  The  answer  is,  on  the  contrary,  that  admitting  that  Geoige 
William  Fairfax's  deed  cannot  avail  him  at  law  for  want  of  reg- 
istration, it  must  avail  him  in  equity,  on  the  ground,  which  is 
fully  proved,  that  Roberts  knew  of  the  existence  of  that  patent, 
and  of  the  possession  of  George  William  Fairfax  by  his  tenants 
before  he  made  his  entry;  that  therefore  a  registmtion  was  as 
to  him  unnecessary,  and  he  proceeded,  consequentiy,  against 
conscience  to  locate  granted  land  which  he  knew  belonged  to 
another. 

3.  It  is  said  that  this  omission  to  register  the  deed  arose 
from  the  act  of  George  William  Fairfax,  who  himself  was  a 
principal  clerk  in  Lord  Fairfax's  office;  that  it  was  a  fraud  in 
him,  and  therefore  the  patent  should  not  avail  him.  The  an- 
swer is  that  it  is  not  proved  that  G^eorge  William  Fairfax  was 
the  clerk.  It  is  only  stated  (by  D.  Field)  that  William  Fair- 
fax, who  was  probably  the  father  of  George  William  Fairfax, 
was  the  principal  clerk  about  the  time  of  the  emanation  of  the 
patent  in  question. 

4.  It  is  objected  that  the  sale  by  Caiy  alone,  without  the  con- 
currence of  the  other  executors,  or  to  this  purpose  trustees,  was 
not  valid.  As  to  this  point,  the  doctrine  seems  to  be  that  there 
is  a  distinction  between  powers  given  to  executors  in  their  offi- 
cial characters,  and  to  A.,  B.  and  C,  who  are  also  made  execu- 
tors; that  in  the  first  case,  all  the  executors  who  qualify  answer 
the  description,  and  may  execute  the  power,  but  that  in  the 
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last  case  a  part  of  them  cannot  act,  because  a  personal  confix 
dence  was  reposed  in  them  only  in  conjunction  with  the  others. 
This  point  seems  to  have  been  taken  by  counsel,  arguendo,  in  1 
Wash.  340,  Watson  y.  Alexander;  and  in  the  case  of  Johnson  y. 

9 

Tliomson,  it  was  decided  in  this  court  that  a  sale  by  one  execu- 
tor under  a  power  in  a  will  was  not  good;  it  not  being  found 
that  the  other  executor  was  dead  or  refused  to  act. 

In  the  case  before  us  the  power  to  sell  is  granted,  it  is  true, 
in  the  original  will  of  George  William  Fairfax,  to  his  executors, 
and  then  he  goes  on  to  name  seyen  persons  as  his  executors; 
but  in  his  codicil  the  testator  revokes  and  makes  yoid  the  devise 
last  mentioned,  and  devises  the  same  land  to  George  Washing- 
ton, Geoige  Nicholas  and  Wilson  Miles  Cary,  by  name,  as  trus- 
tees to  sell,  etc.,  and  also  appointed  these  three  gentlemen  his 
executors  in  the  United  States.  Wilson  Miles  Cazy  only  con- 
yeyed  the  land  in  question,  and  only  qualified  as  executor  in 
America;  and  it  is  not  shown  that  the  others  were  dead,  or  had 
refused  to  take  upon  them  the  execution  of  the  will  of  the  tes- 
tator. If,  therefore,  Mr.  Oary  had  acted  in  this  case  merely 
under  a  general  power  to  executors  to  sell,  it  would  be  at  least 
doubtful  whether,  under  the  decision  in  Johnson  y.  Thomson,  it 
ought  not  at  least  to  haye  been  shown  that  the  other  executors 
were  dead  or  had  refused  to  act;  but,  in  this  case,  Mr.  Oaiy  was 
emphatically  one  of  the  trustees  under  the  codicil  of  George 
William  Fairfax.  As  to  trustees,  it  is  said:  2  Fonb.  184,  that 
**  there  is  a  difference  between  them  and  executors,  for  that  trus- 
tees have  all  equal  power,  interest  and  authority,  and  cannot 
act  separately,  as  executors  may,  but  must  join  both  in  convey- 
ances and  receipts,"  etc.  On  the  general  principle,  therefore, 
the  law  is  clear  against  the  validity  of  this  conveyance,  and  that 
principle  is  greatly  strengthened,  in  the  present  case,  by  the 
consideration  that  the  testator  has  taken  unusual  pains  in  his 
codicil  to  provide  that  if  one  or  more  of  his  trustees  should  die 
before  the  trust  is  fully  accomplished,  then  others  should  be  ap- 
pointed by  the  survivors,  who  jointly  vnth  them  should  finish 
the  execution  of  the  trust.  This,  then,  is  emphatically  a  case  in 
which  one  of  the  trustees  only  was  not  competent  to  act;  and  I 
am  Sony  to  be  obliged  to  be  of  opinion  to  reverse  the  decree 
on  this  ground,  as  the  merits  seem  clearly,  in  other  respects, 
with  the  appellee.  As  to  the  power  of  a  court  of  chancery  to 
aid  a  defective  execution  of  a  power,  while  that  is  readily  admit- 
ted, I  do  not  think  it  extends  to  a  case  like  the  present,  where 
there  is  a  want  of  competency  in  the  person  acting,  to  execute 
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the  power,  except  in  conjunotion  with  others.  Some  minor  ob* 
jections  were  made,  which  I  will  now  briefly  notice,  though  mj 
opinion  on  the  point  jast  mentioned  renders  it  unnecessary.  It 
is  objected  that  the  decree  is  erroneous  in  decreeing  the  heirs 
and  widow  of  Roberts  to  account  for  the  profits  of  the  land  in 
the  life-time  of  the  husband  and  ancestor.  When  it  is  recol- 
lected that  his  widow  stood  also  in  the  relation  of  an  executrir 
to  him,  I  should  incline  to  understand  this  decree  distributive- 
ly,  and  that  each  of  the  appellants  are  decreed  pro  xd  their  sev- 
eral and  respectiye  characters.  Again,  it  is  objected  that  the 
decree  is  erroneous  in  directing  conmiissioners,  instead  of  a  jury, 
to  state  an  account  of  the  profits  of  the  land,  and  report  it  to 
the  court.  It  is  true  that  in  the  case  of  Eu^aoe  y.  Oaskina,  1 
Wash.  188,  it  is  said  that  the  profits  of  the  land,  being  in  the 
nature  of  damages,  should  have  been  ascertained  by  a  jury  and 
not  by  commissioners.  But  in  Kennedy  y.  Baylor,  Id.  162,  a 
decree  of  the  court  of  chanceiy,  affirming  one  of  the  county 
court  of  Berkeley,  was  affirmed  by  this  court,  although  it  was 
objected  by  counsel,  and  admitted  to  be  the  fact  in  the  report  of 
the  case,  that  damage  and  injuiy  done  to  the  land  while  in  the 
possession  of  the  plaintiff  was  Talued  by  commissioners  instead 
of  a  juiy.  This  is  a  much  stronger  qase,  against  the  solidity  of 
the  objection  now  taken,  than  either  the  case  of  Eustace  y.  Oaa* 
kins,  or  the  case  now  before  us;  and,  upon  the  whole,  I  am  in- 
clined to  think  that,  if  the  general  practice  and  usage  of  the 
court  does  not  in  general  go  the  length  of  the  principle  decided 
in  Kennedy  y.  Baylor  (and,  I  think,  ought  not),  yet  that  that  usage 
and  practice  is  in  conflict  with  the  principle  decided  in  Eusiace 
y.  Oaskins;  such  practice,  too,  is  attended  with  great  conven- 
ience aud  utility.  I  can  see  no  difference,  as  to  this  point,  be- 
tween the  profits  of  land  and  of  negroes,  and  the  profits  of  the 
latter  are  always  estimated  and  reported  upon  by  commissioners, 
and  not  by  a  jury.  As  to  what  is  said  respecting  the  proceed- 
ing against  such  of  these  defendants  as  are  infants,  without  ap- 
pointing them  a  guardian,  I  concur  that  it  was  irregular.  Had 
their  interests  been  attended  to  in  this  particular,  the  whole 
testimony  and  merits  of  the  case  might  haye  been  yaxied  in  their 
favor. 

On  these  grounds,  I  am  of  opinion  that  the  decree  should  be 
reversed,  and  the  bill  dismissed;  but  without  prejudice  to  any 
other  suit  which  the  appellee  may  be  advised  to  institute  to  per- 
fect his  title;  as  his  case  is  probably  a  hard  one,  and  probably 
the  consideration  he  paid  has  inured  to  the  benefit  of  Oeoige 

niiam  Fairfax's  representatives. 
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Flehin0,  J.  In  giying  my  opioion  in  this  case,  I  must  pre- 
mise that  with  respect  to  the  patent  of  George  W.  Fairfax  bear* 
ing  an  impossible  date,  to  wit,  the  thirty-third  year  of  the  reign 
of  Geo.  U.,  anno  domini,  1747, 1  think  it  immaterial,  as  the  date 
with  respect  to  the  day  of  month  and  year  of  the  Christian  era 
is  correct.  A  number  of  authorities  have  been  cited  to  show 
that,  although  equity  will  not  supply  the  non-execution  of  a 
power,  yet  it  will  supply  any  defect  in  the  execution  of  a  power, 
provided  the  same  be  for  a  good  or  valuable  consideration.  In 
the  case  before  us,  the  trust  or  power  was  imperfectly  executed; 
the  conveyance  of  the  land  in  question  having  been  executed 
by  one  trustee  only  instead  of  three;  but  it  being  for  a  valuable 
consideration,  a  court  of  equity  may,  I  conceive,  with  propriety, 
supply  the  defect,  so  far,  at  least,  as  respects  the  appellants, 
who,  we  all  agree,  have  no  right  to  the  land  in  controversy. 
The  title,  then,  must  either  be  in  the  appellee  Stanton,  or  in 
the  residuary  legatees  of  George  W.  Fairfax;  and  by  making 
them  parties  to  the  suit,  neither  injustice  nor  inconvenience 
can,  in  my  apprehension,  arise  to  any  person  or  persons  in- 
terested in  the  decision  of  the  cause. 

On  these  grounds,  a  majority  of  the  court  have  agreed  that 
the  following  decree  shall  be  entered: 

''  The  court  is  of  opinion  that  the  said  decrees  are  erroneous, 
in  this,  that  it  appears  by  the  bill  for  the  rehearing  of  the  cause, 
that  some  of  the  defendants,  representatives  of  the  said  Joseph 
Boberts,  deceased,  were  infants,  and  against  whom  the  said 
decree  of  the  twenty-seventh  of  September,  1804,  was  final  as 
to  the  merits,  and  no  guardian  ad  litem  had  been  appointed  to 
defend  them;  therefore,  it  is  decreed  and  ordered  that  the  same 
be  reversed  and  annulled,  and  that  the  appellee  pay  to  the  ap« 
pellants  their  costs  by  them  expended  in  the  prosecution  of 
their  appeal  aforesaid  here.  And  it  is  ordered  that  the  cause 
be  remanded  to  the  said  court  of  chancery,  that  a  guardian  ad 
lUem  may  be  assigned  to  such  of  the  defendants  as  may  now 
appear  to  be  infants;  and  that  the  residuaiy  legatee  or  legatees 
under  the  will  of  the  said  George  W.  Fairfax  (in  the  proceed* 
ings  mentioned)  of  his  real  estate  in  Virginia,  be  made  a  party, 
or  parties  defendants,  to  show  cause,  if  any  they  can,  against 
the  validity  of  the  conveyance  executed  by  the  defendant  Wil- 
liam M.  Cazy  to  the  said  William  Stanton,  the  complainant  in 
the  original  bill,  for  the  lands  which  are  the  subject  of  this  con- 
troversy; and  that  payment  of  the  rents  and  profits  of  the  said 
lands  be  apportioned  among  the  widow  and  children  of  the  said 
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Joseph  BobertSy  according  to  tbeir  respectiye  interests  claimed 
therein;  provided  the  right  to  the  land  in  controversy  he  finally 
decreed  against  them,  in  favor  of  the  appellee  William  Stan* 
ton." 


Ab  to  proof  of  aocieiit  doed^  Bee  OiMiig$  v.  HaU,  2  Ajb,  Bee.  002$  and 

note  to  JaeJk9on  v,  BUmshtm^  8  Id.  490. 


Cabnagy  v.  WoODOOCnEL 

[3  IflunoiD,  98i.1 

OxviSB  07  Land  with  Gbops  thebson.—- By  a  devise  of  a  tnot  of  land  ia 
fee-fliinple,  together  with  all  the  crops  thereon,  whether  gathered  or  grow- 
ing at  the  time  of  the  testator's  death,  not  only  the  crops  of  the  year  in 
which  the  testator  died,  but  those  of  the  preceding  year  remaining  on 
the  land,  and  those  brought  there  from  other  plantations,  will  pass. 

Bhquest  07  Household  Qoons. — By  a  beqnest  of  "all  my  hooadiold  goods 
and  fnmitare,  except  my  plate  and  watch,**  eveiything  about  the  bonaeSt 
that  had  been  asnally  held  and  enjoyed  therewith,  and  that  would  tend 
to  the  comfort  and  accommodation  of  the  householder,  will  pass. 

MxANiNO  Given  Wobds  in  Will. — ^When  the  context  of  a  will  shows  the 
testator  to  have  nsed  words  in  a  certain  sense^  the  court  ahoold  follow 
this  in  preference  to  the  meaning  given  by  lexioographen^  or  tliat  given 
in  various  adjudged  castilL 

AonoN  arising  upon  the  constmction  of  a  clause  in  the  will 
of  one  Martin,  devising  to  Betsey  Powers  a  thousand  acres  of 
land  on  which  the  testator  lived,  "together  with  all  houses 
thereon,  and  all  the  appurtenances  and  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  my  death,  and  all  the  instru- 
ments of  husbandry  used  or  intended  to  be  used  upon  the  said 
land;  and  one  half  of  my  stock  of  horses,  cattle,  sheep  and  hogs, 
and  all  my  household  goods  and  furniture  except  my  plate  and 
watch;  and,  moreover,  the  choice  of  ten  slaves,  to  be  made  by  her- 
self.'' Gamagy  and  his  wife,  the  legatee  in  the  will,  claimed  by 
virtue  of  this  clause,  all  the  crops;  not  only  those  growing  on  the 
land  and  gathered  in  the  year  of  the  testator's  death,  but  also  the 
crops  of  the  preceding  year  remaining  on  the  land  and  brought 
there  from  adjoining  plantations  to  be  stored.  Plainti£Fs  also 
claimed  the  liquors  and  books  and  various  articles  inventoried 
as  follows:  ''A  spy-glass,  seven  empty  double  barrels,  eleven 
empty  single  barrels,  a  pair  of  large  brass  scales,  four  hogs- 
heads, a  copper  tea-urn,  a  large  mahogany  chest,  two  large  brass 
sifters,  six  hearth-stones,  two  crowbars,  two  sledge  hammers, 
a  garden  pitcher,  two  grindstones,  all  the  narrow  axes,  one  steel 
apple-mill,  one  steel  corn-mill,  2  large  jack-screws,  one  brass 
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bupbel,  seventy-seyen  barrels  of  flour»  barrels  of  floor  in  the 
mill,  <Mie  marble  morfcar,  one  marqu€,  three  back-gammon  tables, 
one  speaking-trampet,  one  large  office  press,  one  corn  mill-iron^ 
four  rough  plates,  two  pairs  large  money  scales,  and  one  iron 
chest."  The  county  court  rendered  a  decree  for  the  plaintifb 
for  all  their  claim;  but  on  an  appeal  to  the  chancellor  all  the 
crops  not  on  the  land  the  year  of  the  testator's  death  were  ez* 
cluded,  as  well  as  the  liquors,  books,  and  all  other  articles  that 
did  not  come  strictly  within  the  idea  of  household  furniture  and 
implements  of  husbandry.  From  this  decree  the  present  ap- 
peal was  taken. 

Widcham^  for  the  appellants. 
Williams^  contra. 

Oabell,  J.  (after  stating  the  case)  proceeded  as  follows:  This 
is  not  one  of  those  cases  in  which  we  are  obliged  to  bend  the 
testator's  intention  to  some  stubborn  rule  of  law.  On  the  con- 
tnuy  it  is  admitted  on  all  hands  that  that  intention,  whatever  it 
may  be,  must  here  prevail.  And  it  appears  to  me  that  all  the 
difficulties  made  in  this  case  have  arisen  from  attending  to  the 
common  and  natural  acceptation  of  certain  terms,  rather  than 
to  the  sense  in  which  they  are  used  by  the  testator;  from  con- 
sidering those  terms  in  the  abstract,  rather  than  as  explained  by 
other  parts  of  the  will,  and  the  circumstances  of  this  particular 
case,  I  can  perceive  nothing  in  the  will  calculated  to  restrict  the 
devise  of  the  crops  as  the  chancellor  has  done.  The  expres- 
sions are  broad  and  general,  extending  to  all  crops  "  gathered 
or  growing,''  and  correspond  with  the  liberal  provision  intended 
by  the  testator.  The  construction  of  the  chancellor  would  ren- 
der almost  nugatory  that  part  of  the  will  which  gives  the  crops 
''gathered;"  for  suppose  the  testator  had  died  on  the  first  of 
April — ^to  what  could  the  term  "gathered"  have  applied,  but 
to  the  crops  of  the  preceding  year? 

With  respect  to  the  books,  liquors,  etc.,  it  is  important  to  be 
observed  that  this  was  a  devise  in  fee;  that  the  devisee  toOk  the 
lands,  with  all  the  houses,  all  their  appurtenances,  all  the  imple- 
ments of  husbandry,  half  the  stocks  of  every  kind  and  all  the 
household  goods  and  furniture;  and  even  if  the  testator  had 
left  us  to  collect  his  intention  from  these  circumstances  only,  I 
think  the  inference  would  have  been  extremely  strong,  that, 
although  ''  household  goods"  and  *' household  furniture"  have 
in  some  cases  been  decided,  and  may  in  general  be  considered, 
synonymous,  yet  in  this  case  the  testator  intended  by  ''  house- 
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hold  goods"  something  more  than  mere  ** furniture;"  that  he 
intended  everything  about  the  houses  that  had  been  usually 
held  and  enjoyed  therewith,  and  that  would  tend  to  the  comfort 
and  accommodation  of  the  householder.  But  this  inference  is 
is  rendered  irresistible  when  we  consider  the  exception  of  the 
**  watch/'  which  the  testator  thought  it  necessary  to  make  from 
this  devise.  There  is  not  one  article  in  the  whole  list  objected 
to  by  the  executors  which  would  not  fall  under  the  idea  of 
**  household  goods/'  with  as  much,  if  not  more,  propriety  than 
the  watch,  and  yet  the  testator  shows  that  these  terms,  as  un- 
derstood and  used  by  himself,  would  have  comprehended  the 
watch  had  it  not  been  specially  excepted.  Of  course,  the 
articles  not  excepted  must  pass.  The  testator  having  explained 
his  own  meaning  in  the  use  of  these  terms,  I  shall  take  that  as 
my  guide,  without  resorting  to  lexicographers  to  determine 
what  the  same  terms  ought  to  mean  in  the  abstract,  or  to  ad- 
judicated cases  to  discover  what  they  have  been  decided  to 
mean  under  different  circumstances.  Without  inquiring  there- 
fore what  would  in  general  not  pass  by  the  terms  **  household 
goods  and  furniture,"  but  believing,  from  the  particular  cir- 
cumstances of  this  case,  that  it  was  the  intention  of  the  testator 
to  bequeath  the  articles  objected  to,  I  am  of  opinion  that  the 
decree  of  the  chancellor  be  reversed,  and  that  of  the  oounlj 
court  be  affirmed. 

Bbookb  and  FuEiaNa,  JJ.,  said  that  £heir  sentiments  were  ex- 
pressed in  the  opinion  just  pronounced. 

Decree  of  the  chancellor  unanimously  reversed,  and  that  at 
the  county  court  affirmed. 

IVdlowed  and  approved  in  JIfoon  v.  SUme^  19  Oistt  2891 


COUTTS  V.  GrRBBNHOW. 

[3  UVHWOMD,  88S.] 

HiBBiAOB  SsTTLDCXNT  HOT  FiLkODULBNT.  —  A  maniage  MttieniMit  <m  a 
wife  and  her  ohildxea  by  the  huaband,  though  auoh  ehildrai  are  iDagiti- 
jnate^  is  a  oonveyaaoe  to  pnrchaaeia  for  a  valuable  oooaideration,  aa  to 
the  children  aa  well  aa  to  the  wife^  and  ia  not  void  aa  to  eraditora;  no 
fraadnlent  intention  being  proved. 

AppsAii  from  a  decree  of  the  chancellor.  It  appeared  that 
Goutts  had,  on  the  tenth  September,  1799,  entered  into  a  mar- 
riage settlement  with  a  woman  with  whom  he  had  for  a  long 


March,  1811.]         Coutts  v.  Gbeenhow.  473 

time  li^ed  in  a  state  of  fomication,  and  b^  whom  he  had  several 
children,  by  which  he  conveyed  the  whole  of  his  estate  to  their 
joint  use  daring  their  marriage,  an  annuity  to  the  survivor, 
and  on  the  death  of  both,  to  be  divided  among  their  children. 
The  marriage  was  celebrated  on  the  seventeenth  of  the  same 
month,  the  consideration  of  which  was  the  settlement  for  the 
purposes  mentioned  and  the  children,  all  of  whom  were  bom 
before  and  not  after  the  marriage.  On  the  twenty-ninth  of 
August,  1799,  Coutts  executed  certain  notes,  payable  in  1800, 
1801, 1802,  and  assigned  by  the  payees  to  George  Oreenhow, 
to  whom  on  the  twenty-ninth  of  August,  1799,  Coutts  executed 
a  mortgage  of  certain  lands  as  security.  In  1802  and  1803 
judgments  were  recovered  against  Coutts,  and  assigned  to 
plaintiff,  J.  Greenhow,  in  1806.  The  bill  prayed  to  set  aside 
the  marriage  settlement  as  fraudulent  and  void  against  cred- 
itors, and  to  have  the  property  of  Coutts  applied  in  satisfaction 
of  the  judgments. 
The  decree  being  in  favor  of  the  plaintifis,  Coutts  appealed. 

Calif  for  the  appellants. 

WiUiamSf  contra,  contended  that  children  bom  before  mar- 
riage are  mere  volunteers,  and  could  not  be  prefeired  to  cred- 
*  itors:  Sugden,  434;  2  Bro.  0.  0.  148;  and  that  the  statutes  of 
this  state  had  not  altered  the  doctrine:  Bev.  Code,  vol.  1,  p. 
170,  s.  19. 

CoAi/TKB,  J.  In  the  case  of  Eppea  v.  Randolph,  2  Call,  183, 
Judge  Pendleton,  in  delivering  the  opinion  of  the  court,  lays  it 
down  as  a  general  doctrine,  ''  That  where  a  creditor  takes  no 
specific  lien,  he  trusts  his  debtor  upon  the  credit  of  his  property 
generally,  and  on  a  confidence  that  he  will  not  lessen  it  to  his 
prejudice.  He  has,  therefore,  a  claim  upon  all  that  property 
whilst  it  remains  in  the  hands  of  the  debtor,  and  may  pursue  it 
into  the  hands  of  a  mere  volunteer;  but  not  having  restrained 
the  debtor's  power  of  alienation,  if  he  or  his  volunteer  convey 
to  fair  purchasers,  they,  having  the  law  and  equal  equity,  will 
be  protected  against  the  creditor.''  The  only  question  is 
whether  in  this  case,  as  in  that,  the  appellants  are  such  fair 
purchasers  for  valuable  consideration. 

There  can  be  no  doubt  whatever  but  that  this  deed  is  good 
against  creditors,  as  to  the  wife  and  the  issue  of  the  marriage. 
The  only  question  is,  whether  the  children  bom  before  the 
marriage  are  mere  volunteers,  and  the  deed,  as  to  them,  void 
against  creditors. 
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As  to  this  point,  the  case  ban  some  analogy  to  the  case  of  a 
man,  or  woman,  about  to  contract  a  second  marriage,  and  mak- 
ing a  provision  for  the  children  of  a  former.  In  such  cases, 
very  strong  authority,  I  believe,  can  be  produced  to  prove  that 
those  children  are  not  mere  volunteers. 

This,  however,  is  a  stronger  case.  These  are  the  children  of 
both  the  contracting  parties.  They  were  bound  as  well  by  the 
ties  of  affection,  as  by  those  of  morality  and  justice,  not  only  to 
provide  a  comfortable  support  for  their  innocent  offspring,  but 
to  raise  them  to  that  station  in  society  in  which  the  laws  of  their 
country,  upon  the  marriage  of  their  parents,  places  them;  and, 
in  this  point  of  view,  I  cannot  perceive  the  difference  between  the 
situation  of  these  children,  and  a  child,  in  England,  who  is  bom 
a  week  after  marriage.  That  child  is  not,  in  rerum  ncUura,  a 
child  of  the  marriage,  yet  he  is  so  by  the  laws  of  this  country, 
and  would  be  a  purchaser  for  valuable  consideration  under  a 
marriage  settlement.  In  this  case,  too,  the  marriage,  under 
the  influence  of  our  laws,  makes  these  the  legitimate  children 
of  the  parties  contracting.  And,  in  this  particular  case,  nothing 
but  marriage  was  wanting;  inasmuch  as  Coutts  had  always 
recognized  them  as  his  children;  they  bore  his  name,  and  are 
called  his  children  in  the  marriage  settlement. 

I  am  therefore  of  opinion  that  they  were  not  volunteers,  but 
purchasers  for  a  valuable  consideration.  But,  it  may  be  said 
that  a  deed  may  be  fraudulent  and  void  under  the  statute, 
though  made  upon  a  good  and  meritorious  consideration;  nay, 
that  even  valuable  consideration  will  not  avail,  unless  it  be  also 
bona  fide.  And  to  avoid  the  deed  on  this  ground,  it  is  charged 
in  the  bill,  that  Coutts  conveyed  all  his  property  in  trust,  etc. 
The  amended  bill,  however,  admits  that  the  party,  on  the  day 
he  gave  his  bond  for  the  debt,  executed  a  mortgage  for  a  moiety 
of  seven  thousand  acres  of  land  in  Kentucky  to  secure  it.  If 
this  land  was  not  considered  sufficient  for  that  purpose,  why 
did  not  the  party  then  take  additional  security  ?  But,  in  addi- 
tion to  this,  Coutts  died  possessed  of  a  considerable  real  esta^.a 
in  lots  and  lands  in  Manchester  and  Henrico,  and  his  executor 
is  now  in  pursuit  of  a  large  debt,  which  may  be  recovered.  I 
will  not  pretend  to  say  how  far  the  neglect  of  the  creditor  to 
pay  the  taxes  on  the  lands  in  Kentucky  might  affect  him,  in  a 
controversy  with  the  mortgagor,  were  they  the  only  parties  be- 
fore the  court;  but,  surely,  there  is  a  wide  difference  between 
the  case,  as  it  would  stand  between  those  parties,  and  the  case 
where  the  mortgagee  suffers  the  mortgaged  promises,  which 
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may  have  been  a  sufBcient  Becurity,  to  beoome  forfeited^  and 
then  comes  into  a  court  of  equity  to  set  aside  the  legal  rights  of 
the  appellants,  even  admitting  that  they  are  mere  volunteers. 

In  the  case  of  Eppes  v.  Randolph^  the  court  notice  the  im* 
proper  conduct  of  the  plaintiff  in  not  proceeding,  in  time,  to 
charge  the  lands  in  the  hands  of  the  devisees,  which  he  might 
have  charged  in  exoneration  of  the  purchasers.  In  this  case 
there  are  not  only  lands  in  the  hands  of  devisees  which  may 
yet  1>e  charged,  but  I  am  by  no  means  certain  that  the  Ken- 
tucky lands  are  entirely  lost.  The  last  sale  made,  probably  in 
1804  or  1805,  for  it  was  for  the  taxes  of  1802  and  1803,  was  of 
five  thousand  three  hundred  and  fifty*five  acres,  which  was  sold 
to  Philip  Buckner.  The  patent  was  originally  granted  to  him, 
and  it  is  not  improbable  that  he  was  the  co-tenant  of  the  other 
moiety,  equally  bound  to  pay  the  taxes,  and  now  holds  the 
land  in  trust  for  the  creditor,  if  he  would  take  the  trouble  to 
look  after  it. 

The  decree  must  therefore  be  reversed;  and  as  the  amended 
bill  mentions  the  mortgage,  and  there  is  a  prayer  for  general 
relief,  the  cause  must  be  sent  back  to  be  proceeded  in  to  a  fore- 
closure of  the  mortgage,  with  liberty  to  the  plaintiff  to  amend 
his  bill  so  as  to  pursue  the  property  devised  into  the  hands  of 
the  devisees;  unless,  indeed,  the  consent  of  the  parties  before 
the  commissioner,  as  stated  in  his  report,  would  have  author- 
ized a  decree  against  them  for  a  sale  of  the  property  devised, 
and  a  foreclosure  of  the  mortgage;  in  which  case  this  court 
might  at  once  pronounce  the  decree. 

Oabkll,  J.  The  appellants,  claiming  under  the  marriage 
settlement,  must  be  considered  either  as  volunteers  or  as  pur- 
chasers for  a  valuable  consideration.  Admitting  them  to  be 
volunteers,  the  settlement  will  not  be  void,  even  as  to  creditors, 
unless  the  creditors  cannot  be  otherwise  satisfied.  For  al- 
though the  maxim  is  that  a  man  must  be  just  before  he  is 
generous,  yet  an  act  that  is  merely  generous  or  voluntary  can 
be  set  aside  in  favor  of  those  only  who  are  injured  by  it.  He 
who  asks  equity  must  first  do  equity.  Greenhow  should  have 
gone  against  the  other  estate  of  Coutts  before  he  invaded  the 
settlement;  and  even  common  justice  required  that  he  should 
resort  to  that  fund  which  had  been  set  apart,  with  his  own  con 
sent,  for  the  payment  of  his  debt  before  he  disturbed  arrange- 
ments made  in  favor  of  others,  for  whom  Coutts  was  at  least- 
morally  bound  to  provide.  There  is  nothing  like  actual  fraud 
proved  in  this  case.     It  does  not  appear  that  Coutts  owed  any 
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other  debt  than  that  to  Ghreenhow;  and  for  the  payment  of 
that  debt  he  conveyed^  before  the  execution  of  the  marriage 
settlement,  property  which  is  admitted  to  have  been  amply 
sufficient  for  the  purpose.  If  that  property  has  been  lost  in 
consequence  of  the  non-payment  of  iues,  it  will  be  a  question 
for  subsequent  inquiry  on  whom  that  loss  shall  fall;  at  least  so 
far  as  relates  to  the  payment  of  Greenhow's  debt.  But  the  ap- 
pellants are  purchasers  for  a  valuable  consideration,  and  aa 
much  will  hold  the  property  settled  on  them,  even  against  aU 
creditors.  So  far  as  relates  to  Mrs.  Ooutts  it  seems  difficult  to 
imagine  on  what  ground  a  doubt  could  have  been  founded. 

That  marriage  is  a  valuable  consideration  seems  to  be  so 
firmly  established  as  a  general  principle,  as  to  preclude  the 
necessity  of  referring  to  authorities.  I  will,  however,  barely 
mention  the  case  of  ^apea  v.  Eando^h.  But  the  chancellor,  in 
declaring  the  settlement  void,  must  have  gone,  I  presume,  on 
the  idea  that  the  cohabitation  of  the  parties,  before  the  mar- 
riage, will  take  this  case  out  of  the  general  rule.  This  is  the 
first  time,  so  far  as  I  have  observed,  that  this  exception  has 
been  contended  for,  either  in  this  country  or  in  England. 
Supported  neither  by  authority  nor  reason  it  cannot  be  ad- 
mitted. I  shall  not  be  the  apologist  of  the  conduct  of  the  par- 
ties before  their  marriage.  They  have,  however,  legitimated 
the  innocent  offspring  of  their  criminal  intercourse,  and  have 
made  to  society  aU  the  atonement  in  their  power;  and  I  am  un- 
able to  perceive  any  reason,  in  justification  of  marriage  settle- 
ments generally,  which  does  not  apply  to  this  in  particular.  If 
the  consideration  of  the  marriage  be  valid  as  to  the  parties  to 
the  marriage,  it  would  undoubtedly  be  equally  so  as  to  the 
issue  of  the  marriage;  for  there  has  never  been  an  attempt  to 
distinguish  between  them.  Nor  does  our  act  of  assembly  make 
any  difference  between  children  born,  as  in  this  case,  before 
the  marriage,  but  recognized  by  the  father,  and  those  bom  after 
it.  As  far  as  relates  to  the  husband  they  are  the  children  of 
the  marriage;  for,  without  the  marriage,  they  would  not  be  con- 
sidered as  his  children.  By  the  common  law,  a  child  begotten 
before,  but  bom  after  marriage,  is  legitimate,  and  would  cer- 
tainly be  entitled  to  the  benefit  of  a  settlement  providing  for 
the  issue  of  the  marriage;  and  our  act  of  assembly  has  placed  the 
children,  in  this  case,  on  the  same  ground.  I  am,  therefore,  of 
opinion  that  the  decree  of  the  chancellor,  so  far  aa  it  affects  the 
marriage  settlement,  is  erroneous,  and  ought  to  be  reversed: 
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and  that  the  cause  be  remanded  for  further  proceedings  in  re- 
lation to  the  property  not  contained  in  that  settlement. 

Bbooks,  J.  It  does  not  appear  by  anything  in  the  record 
that  it  was  the  intention  of  the  parties,  by  executing  the  mar* 
xiage  settlement,  to  commit  a  fraud  on  the  creditors  of  Beuben 
Coutts.  On  the  contrary,  it  does  not  appear  that  there  were 
any  debts  except  the  one,  the  payment  of  which  was  provided 
for  by  the  mortgage  of  the  Kentucky  lands. 

With  respect  to  the  want  of  personal  inducement  to  the  mar- 
riage, if  it  existed,  as  seems  to  be  supposed  by  the  chancellor, 
I  am  not  prepared  to  say  that  fraud  would  be  deducible  from  that 
eircomstance.  The  case  appears  to  me,  with  the  exception  of  a 
single  circumstance  attending  it,  to  present  the  naked  question, 
whether  a  marriage  settlement,  intended  to  provide  for  the  hus- 
band and  wife  and  their  children,  is  a  valid  contract  against  cred- 
itors. In  the  case  of  .Eppea  y.  Randolphy  on  a  question  between 
creditors  and  those  claiming  under  the  marriage  articles,  it  was 
decided  by  this  court  that  the  settlement  was  valid  against  cred- 
itors, and  that  those  claiming  under  it  were  purchasers,  and 
not  volunteers;  but  it  is  relied  on  in  this  case  that,  though  the 
settlement  as  to  the  husband  and  wife  is  valid,  within  the  rule 
laid  down  in  the  foregoing  case,  yet  that,  as  to  the  children 
born  before  the  marriage,  the  consideration  of  the  contract  can- 
not inure  to  them,  and  that  they  must  take  as  volunteers,  and 
not  as  purchasers. 

By  the  common  law,  base  begotten  children,  if  not  base  bom, 
are  legitimated  by  the  marriage  of  the  parents.  By  the  civil 
law,  the  marriage  of  the  parents  legitimated  base  bom  chil- 
dren. Our  act  of  assembly  on  this  subject  has  adopted  the 
role  of  the  civil  law,  with  this  addition,  that  the  children  must 
be  recognized  by  the  father  to  be  his.  This  was  obviously  to 
remove  the  objection  of  those  who  contended  for  the  supe- 
riority of  the  common  law  rule  over  the  rule  of  the  civil  law, 
in  this,  that,  by  the  latter  rule,  the  husband  by  the  marriage 
was  compelled  to  father  children  not  acknowledged  to  be  his 
own,  and  of  consequence  the  motive  to  marry  would  not  be 
so  strong  as  under  the  rule  of  the  common  law.  The  case  now 
under  consideration  is,  completely,  as  to  this  point,  within  the 
act  of  assembly  before  mentioned;  the  children  though  base 
bom,  are  legitimated  by  the  marriage  of  the  parents^  and  the 
recognition  of  them,  as  his  own,  by  the  husband,  both  before 
and  after  the  marriage.  Upon  this  view  of  the  subject,  I  can- 
not perceive  the  accuracy  of  that  reasoning  which  would  put 
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tbem  in  a  worse  situation  than  that  of  those  bom  after  the 
marriage.  It  cannot  be  founded  on  any  things  in  the  moral 
coDdition  of  the  parties,  to  invalidate  the  contract.  It  never 
Las  been  contended,  that  I  know  of,  that  a  base  begotten  child 
could  not  be  provided  for  by  marriage  settlement,  to  the  ex- 
clusion of  creditors,  by  the  principles  of  the  common  law.  No 
case  to  that  effect  has  been  produced;  and  I  can  see  no  differ- 
ence in  reason  between  a  provision  for  a  base  begotten  child, 
legitimated  by  the  marriage  of  the  parents  according  to  the  role 
of  the  common  law,  and  for  base-born  children  legitimated  by 
the  marriage  of  their  parents  under  the  rule  of  our  law.  The 
policy  is  the  same,  though,  perhaps,  not  so  strong  in  the  last 
case  as  in  the  first. 

The  time  of  the  marriage  must  be  unimportant.  Upon  this 
point,  then,  I  am  of  opinion  the  chancellor  erred,  and  that 
the  decree  should  be  reversed,  and  this  cause  sent  back  to  the 
court  of  chancery  for  further  proceedings  to  be  had  in  relation 
to  the  property  of  Beuben  Coutts,  not  comprehended  in  the 
marriage  settlement;  the  claim  to  which  not  having  been 
charged  in  the  bill,  nor  controverted  in  this  case,  I  give  no 
opinion  respecting  it. 

FiiSMiNa,  J.  On  an  attentive  examination  of  the  record,  it  ap- 
pears to  me  that  the  decree  is  erroneous,  and  that  the  bill  ought 
to  have  been  dismissed  with  costs.  The  decree  is  expressly 
founded  on  an  opinion  that  the  deed  of  marriage  settlement,  in 
the  proceedings  mentioned,  was  fraudulent  as  to  the  creditors 
of  Beuben  Coutts.  To  show  the  grounds  of  a  contrary  opinion, 
and  my  reasons  for  thinking  the  bill  ought  to  have  been  die- 
missed,  I  must  take  a  short  view  of  the  facts  and  circumstances 
as  they  appear  on  the  record. 

Beuben  Coutts  being  indebted  to  Hicks  ft  Campbell,  on  the 
twenty-ninth  of  August,  1799,  executed  to  them  three  notes  or 
single  bills,  tmder  seal,  for  one  hundred  and  fifty-four  pounds 
eight  shillings  four  pence,  each,  payable  respectively  on  the 
first  days  of  September,  1800,  1801  and  1802,  with  interest 
from  the  dates;  which  bills  were  immediately  assigned  to 
Qeorge  Greenhow,  vnth  recourse  on  the  assignors  in  case  of 
insolvency.  On  the  same  day  Coutts  executed  a  mortgage  to 
George  Greenhow,  the  assignee  of  the  bills,  for  a  moiety  of  a 
tract-  of  seven  thousand  acres  of  land  on  Locust  creek,  north 
fork  of  Licking,  in  the  state  of  Kentucky,  which  mortgage  was 
duly  recorded  in  the  court  of  appeals  in  the  state  of  Kentucky, 
the  twenty-ninth  of  June,  1800.     In  the  years  1802  and  18(M^ 
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Oreenhow  insiitated  suits  and  obtained  judgments  against 
Coutts  on  those  bills,  and  issued  writs  of  fieri  facias  thereon, 
which  were  returned  '*no  effeots,"  and  in  July,  1806,  those 
judgments  were  assigned  to  James  Oreenhow,  the  complainant 
in  this  suit,  who,  in  his  original  bill,  charges  that  Ooutts,  being 
indebted  not  only  to  Gteorge  Greenhow  and  himself,  but  also  to 
various  other  persons,  on  the  tenth  of  September,  1799,  exe- 
cuted to  Samuel  McCraw  and  others  a  conveyance  of  his  whole 
estate,  real  and  personal,  under  the  guise  and  pretense  of  mar- 
riage articles,  etc.,  when  it  appears  by  the  record  that  Coutts 
was  not  indebted  to  him,  but  by  the  assignment  of  the  judg- 
ment aforesaid,  which  took  place  near  seven  years  after  the  date 
cf  the  marriage  settlement.  In  his  amended  bill,  he  charges 
that  the  said  Beuben  Coutts  executed  a  mortgage  to  George 
Greenhow  upon  some  lands,  alleged  to  belong  to  him,  in  the 
state  of  Kentucky,  to  secure  the  payment  of  the  debt;  and  fur- 
ther charges  that  Coutts  executed  the  mortgage  merely  as  a 
color  to  justify  the  fraud  then  meditated  of  conveying  away  all 
the  property  he  had;  that  being  informed  of  it,  he  made  in- 
quiry respecting  the  same  (having  understood  that  to  be  the 
only  objection  to  paying  the  debt  out  of  the  pretended  trust 
estate),  and  has  been  informed,  believes,  and  therefore  charges 
that  Beuben  Coutts,  having  neglected  to  pay  the  taxes  on  the 
eaid  land,  it  was  sold  for  the  same,  about  the  time  of  executing 
the  said  mortgage,  of  which  the  said  Coutts  had  notice;  and 
George  Greenhow,  \n  his  answer  to  this  amended  bill,  says 
**  that  some  time  after  the  execution  of  the  said  mortgage,  he, 
ai>on  inquiry,  discovered  that  the  land  had  been  sold  for  the 
payment  of  taxes;  and  understood  the  sale  happened  sometime 
in  or  about  the  year  1799;  and  finding  the  mortgage  afforded 
him  no  security,  he  instituted  the  suits  on  the  single  bills,  and 
recovered  the  judgments  referred  to  by  the  plaintiff/' 

It  seems  that  both  the  plaintiff  and  himself,  whose  duty  it 
was  to  pay  particular  attention  to  the  important  subject,  had 
been  most  egregiously  misinformed,  from  whatever  source  their 
information  might  have  been  derived,  for  it  appears,  by  a  cer- 
tificate of  George  Madison,  auditor  of  public  accounts  in  the 
state  of  Kentucb^,  that  on  the  eleventh  day  of  November,  1802, 
upwards  of  three  years  after  the  date  of  the  mortgage,  seven 
hundred  and  fifty  acres,  part  of  the  said  land,  were  sold  for 
the  tax  of  1800,  to  Samuel  C.  Hall  and  Anthony  Foster,  for  the 
sum  of  eight  dollars  and  seventy-five  cents.  At  an  after  date, 
but  when  is  not  stated  in  the  certificate,  eight  hundred  and 
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B6Tenty-fiT6  acres  more  were  sold,  supposed  to  be  for  the  tax  of 
1801^  to  J.  &  L.  Henderson  &  Co.,  for  the  sum  of  seyen  dollars 
and  eightj-one  and  a  half  cents.    And  five  thousand  three 
hundred  and  fifty-fiye  acres,  the  remainder  of  said  undivided 
scTen  thousand  acres  of  land,  were  sold  for  the  taxes  of  1802 
and  1803,  to  Philip  Buckner,  who,  it  seems,  was  equally  inter* 
ested  with  Coutts  in  the  said  seyen  thousand  acres,  for  the  sum 
of  nineteen  dollars  and  thirty-one  cents.     The  precise  time  of 
this  latter  sale  is  not  stated;  but  it  could  not  have  been  before 
the  year  1804,  long  after  the  judgment  had  been  obtained  on 
the  notes,  for  the  sales  of  lands  in  Kentucky  for  taxes,  are 
never  made  sooner  than  October  next  succeeding  the  year  after 
which  they  become  due.    Thus  did  George  Gbeenhow,  the 
mortgagee,  in  whom  the  legal  title  to  the  land  was  vested,  no 
interest  renudning  in  Coutts,  except  his  equity  or  redemption 
on  paying  the  debt  with  interest  thereon,  suffer  this  valuable 
tract  of  land,  a  moiety  of  seven  thousand  acres,  to  be  sold  for 
about  half  a  cent  per  acre,  when  less  than  thirty-six  dollars,  di- 
vided into  four  equal  annual  payments,  would  have  saved  the 
whole  undivided  seven  thousand  acres  I    And  James  Ghreen- 
how,  the  assignee  of  the  judgments,  standing  on  no  higher 
ground  than  George  Greenhow  occupied,  comes  into  a  court  of 
equity  to  annul  and  set  aside  as  fraudulent,  a  marriage  contract 
fairly  and  bona  fide  made,  upon  one  of  the  most  important  and 
valuable  considerations  known  in  civil  society.    Coutts,  after 
having  lived  many  years  with  Jane  New,  and  having  several 
children  by  her,  bom  out  of  wedlock,  took  the  laudable  resolu- 
tion to  many  her;  and  on  the  tenth  of  September,  1799,  twelve 
days  after  the  date  of  the  notes  and  mortgage,  executed  the 
marriage  settlement,  in  the  proceedings  mentioned,  and  on  the 
seventeenth  day  of  the  same  month,  intermarried  with  the  said 
Jane  New,  and  thereby  legitimated  his  said  children,  five  in 
number;  which  I  consider  a  very  laudable  and  meritorious 
transaction,  especially  as  he  had  given  ample  securily  for  the 
debt  now  sought  to  be  made  out  of  the  trust  estate,  or  marriage 
settlement,  which  security  was  lost,  as  I  conceive,  through  the 
gross  negligence  of  the  mortgagee,  as  it  may  be  fairiy  presumed 
that  the  taxes  of  the  land  had  been  regularly  paid,  down  to  the 
date  of  the  mortgage,  it  appearing  by  the  record  that  the  first 
sale  of  the  land  for  taxes,  was  for  the  tax  of  1800,  though  not 
made  until  the  eleventh  day  of  November,  1802.     Admittmg, 
however,  that  the  mortgagee  was  no  way  responsible  for  the 
loss  of  the  mortgaged  land,  the  deed  of  marriage  settlement^ 
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bona  fide  xnade,  on  a  TaluaUe  consideration,  was,  neyeriheless, 
yalid,  both  in  law  and  equity,  and  ought  to  be  supported:  See 
the  decree  in  the  case  of  Eppes  y.  Randolph^  2  Call,  188,  where 
the  deeds  to  Bichard  Bandolph,  jun.,  and  to  David  Meade  Ban- 
dolph  were  sustained,  upon  much  slighter  foundations. 

It  seems,  by  the  report  of  the  commissioner,  that  Ooutts  was 
possessed  of  considerable  property,  not  comprised  in  the  mar- 
riage settlement,  which  be  afterwards  disposed  of  by  his  will, 
but  whether  acquired  before  or  after  the  settlement  does  not 
appear;  and  which  was  neither  charged  in  the  bill,  nor  noticed 
in  either  of  the  answers,  but  may  perhaps  be  liable  to  satisfy 
Greenhow's  debt.  On  this  point,  however,  I  give  no  opinion, 
as  there  may  be  other  superior  claims  upon  it.  My  opinion 
upon  the  whole  is,  that  the  decree  be  reversed,  and  the  bill  dis- 
missed with  costs;  but  without  prejudice  to  any  future  suit  the 
appellee  may  be  advised  to  bring  for  the  recovery  of  his  debt, 
to  be  satisfied  out  of  other  property  than  that  comprised  in  the 
marriage  settlement.  But  a  majority  of  the  court  being  of 
opinion  that  the  cause  ought  to  be  remanded  for  further  pro- 
ceedings to  be  had  therein,  the  following  entry,  which  has  been 
seen  and  approved  by  Judge  Boane,  is  to  be  made. 

**  The  court  is  of  opinion  that  the  decree  is  erroneous  in  ad- 
judging the  deed  of  trust  or  marriage  settlement,  in  the  pro- 
ceedings mentioned,  to  be  fraudulent  as  to  the  creditors  of 
Beuben  Coutts,  and  in  ordering  the  slaves  and  personal  estate 
mentioned  in  the  said  deed  and  in  the  commissioner's  report  of 
the  eighteenth  of  September  1810,  to  be  sold  to  pay  to  the 
plaintiff  his  debt  and  costs,  also  in  the  proceedings  mentioned; 
this  court  being  of  opinion  that  the  said  deed  of  settlement, 
having  been  bona  fide  made  on  a  valuable  consideration,  is  valid 
and  ought  to  be  sustained,  and  that  no  part  of  the  estate 
therein  comprised  is  subject  to  the  debts  of  the  said  Beuben 
Coutts.'' 
Decree  zevened  and  cause  remanded  for  further  prooeedings. 


Marks  v.  Morris. 

JOASnr  UscBions  CoimuoT.— A  bill  wm  fOad  to  stay  prooeedingi 
upon  a  nsarioos  deed  of  tnwt»  on  the  groimd  thftt  the  oompUiiiaiit  had 
no  opportunity  at  law  to  plead  the  lunry,  bat  he  prayed  for  no  discovery, 
bat  on  the  contrary,  averred  he  had  proof  of  the  fact.  It  was  held  that 
he  ought  not  to  be  relieved  upon  the  condition  of  his  paying  the  prin* 
cipal  without  interest,  but  that  the  trustee  should  be  altogether  enjoined 
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from  seUing^  until  by  lome  proper  proceedings  taken  by  the  cedui  qtu 
tnuAf  the  validity  of  the  contract  could  be  established,  when  the  injunc- 
tion ahoold  be  diaaolyed,  but  if  not  established,  perpetuated. 

Bill  in  chancery,  filed  by  Marks  against  Morris  and  Copland, 
to  be  relieved  against  a  usurious  contract,  coTered  by  two  deeds 
of  trust,  praying  an  injunction  to  restrain  Copland,  the  trustee, 
from  selling  the  property,  and  a  rescission  of  the  contract.  After 
setting  out  the  circumstances  of  the  contract,  the  bill  stated 
that  Hyman  Marks,  a  witness,  was  privy  to  the  whole  transac- 
tion, and  that  by  his  testimony  the  usury  could  be  established. 
The  defendants  were  called  upon  in  the  usual  form  ''  to  make 
full,  true  and  perfect  answer  to  the  premises,  as  fully  as  if  the 
same  were  again  particularly  set  forth  and  expressed."    Mor- 
ris' answer  neither  admitted  nor  denied  the  usury,  which,  how- 
ever, was  proved  on  the  trial.    The  chancellor's  decree  gave  the 
plaintiff  relief  against  all  but  so  much  of  the  principal  money 
as  appeared  to  be  due,  and  allowed  him  all  costs;  directing,  in 
case  the  balance  of  the  principal  should  not  be  paid  on  or  be- 
fore a  certain  day,  that  for  so  much  the  injunction  should  be 
dissolved,  and  the  deeds  remain  as  security.    From  this  decree 
the  plaintiff  appealed. 

Hay,  for  the  appellant. 

WUliama  and  Wirt,  for  the  appellee. 

By  Court,  Boane,  J.,  in  the  absence  of  the  president.  This 
is  a  bill  brought  by  the  appellant  praying  that  the  trustee  in 
certain  deeds  of  trust,  constituted,  may  be  stayed  from  selling  the 
property  therein  conveyed,  and  that,  on  the  ground  of  usury, 
the  said  deeds  may  be  decreed  to  be  cancelled,  and  for  geneial 
relief. 

Although  that  bill,  after  setting  out  the  particulars  of  the 
usurious  contract,  calls  upon  the  defendant  to  answer  the  same 
in  the  usual  way,  we,  nevertheless,  infer  that  it  is  not  such  a 
bill  for  discovery  and  relief  as  is  contemplated  in  the  third  sec- 
tion of  the  act  of  usury.  We  infer  this,  not  only  becaoae  it 
omits  to  profiler  to  pay  the  principal  money  loaned  by  the  ap- 
pellee to  the  appellant,  and  to  pray  that  the  notes,  given  for  the 
usurious  considerations  may  also  be  decreed  to  be  given  up  and 
cancelled,  but  also  because  the  appellant,  so  far  from  averring 
therein  that  he  stood  in  need  of  a  discovery  of  the  usury  from 
the  appellee,  avers,  on  the  contrary,  that  he  could  prove  the 
same  by  a  particular  witness,  whom  he  names. 
The  particular  mischief  intended  to  be  remedied  by  that  see* 
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Hon  of  ihm  act  was,  that  as  usurious  contracts  were  frequently 
made  in  secret,  there  might  often  be  a  defect  in  evidence  to 
detect  them  in  the  ordinary  course;  it  therefore  authorizes  a 
diacoyeiy  in  such  case,  from  the  conscience  of  the  defendant,  on 
the  conditions  prescribed  by  the  act.  This  construction,  which 
plainly  results  from  the  section  itself  now  in  question,  is  made 
more  clear  by  referring  to  its  prototype,  the  fifth  section  of  the 
act  of  1748,  upon  the  same  subject,  in  the  preamble  to  which 
the  foregoing  is  expressly  stated  to  be  the  mischief  intended 
to  be  remedied.  But  this  section,  being  adapted  to  a  lim- 
ited and  Specified  case,  does  not  interfere  with,  nor  affect  the 
general  and  ulterior  jurisdiction  of,  the  courts  of  equity,  ante- 
cedently existing,  on  the  subject. 

For  example,  it  does  not  extend  to,  nor  impose  any  conditions 
on,  a  party  applying  to  a  court  of  equily  to  perpetuate  his  tes- 
timony touching  a  question  of  usury,  as  is  seen  in  the  case  of 
The  Earl  of  Suffolk  v.  Oreen,  1  Atk.  450,  nor  to  the  case  of  an 
application  to  a  court  of  equity  to  relieve  against  a  judgment  at 
law,  obtained  by  surprise  or  accident,  in  a  case  of  usury.  In 
Bucb  case  the  mode  of  relief  would  be  by  granting  a<new  trial, 
in  which  the  whole  contract  might  be  vacated,  and  not  by  sub- 
jecting the  plaintiff  to  pay  the  principal  simi,  repeal  the  statute 
of  usury,  pro  tanto,  merely  because  he  found  it  necessary  to 
come  into  a  court  of  equity  to  be  relieved  against  the  accident. 
So,  in  the  case  before  us,  of  this  new  species  of  judgment  bonds, 
if  we  may  use  the  expression,  of  these  modem  shifts  and  con- 
trivances to  evade,  not  only  the  statute  of  usury,  but  also  the 
jurisdiction,  at  least,  of  the  courts  of  law,  and  which,  therefore, 
render  the  interposition  of  the  courts  of  equity  peculiarly  neces- 
sary; in  this  case  of  an  application,  to  a  court  of  equity,  to  stay 
the  hand  of  the  trustee  until  the  validity  of  the  contract  can  be 
inquired  into  in  a  court  of  law,  by  a  plaintiff  who  wants  no 
favor  or  discovery  from  the  defendant^  but  is  even  full-handed 
as  to  evidence  to  prove  the  usury  in  a  court  of  law;  neither  the 
spirit  nor  the  meaning  of  the  act  extends  to  impose  on  the  plaint- 
iff the  loss  of  his  principal  sum  due  under  the  usurious  contract. 
While  such  a  construction  would,  as  to  that  extent,  operate  a 
repeal  of  the  statute  of  usury  in  all  cases  whatsoever  secured  by 
deeds  of  trust,  as  now  practiced  upon  and  understood,  the  con- 
stroetion  under  which  we  now  act  does  not  go  one  jot  further 
than  the  case  last  put  of  relieving  against  a  judgment  obtained 
by  surprise  in  a  court  of  usury.  In  both  cases,  the  aid  of  a 
eonrt  of  equity  is  afforded,  to  enable  the  court  of  law  to  annul 
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the  usurioua  contract  altogether,  with  this  strong  feature  in 
favor  of  the  case  now  before  us,  that  the  plaintiff  has  neTer  be- 
fore had  an  opportunity  to  do  it. 

The  interference  of  a  court  of  equily,  in  such  case,  so  far  as 
to  permit  an  inquiry,  by  a  court  of  law,  into  the  validity  of  the 
contract,  is  not  such  a  mighty  boon  as  ought  to  subject  the 
plaintiff  to  the  loss  of  his  principal  sum.  It  is  a  power  which  is 
even  exercised  by  the  courts  of  law,  as  is  seen  in  the  case  of 
Cooke  V.  Jones,  Cowp.  727.  In  that  case  a  judgment  had  been 
entered  up  upon  a  warrant  of  attorney,  and  a  scire  facias,  was 
depending  to  revive  and  enforce  the  same.  On  a  suggestion 
that  the  consideration  of  the  judgment  was  usurious,  the  court 
of  king's  bench  stayed  the  proceedings  upon  the  scire  facias, 
and  directed  an  issue  to  try  the  validity  of  the  contract  on  which 
the  judgment  was  founded,  on  the  ground,  which  most  em- 
phatically applies  to  the  case  before  us,  that  the  defendant 
''had  had  no  opportunity  to  plead  the  statute  of  usury,  and 
was,  therefore,  without  relief  but  by  the  interposition  of  the 
court." 

If  this  power  was  rightfully  exercised,  without  condition,  bj 
a  court  of  law,  in  relation  to  a  judgment  passing  at  its  own  bar, 
and  in  some  sense  receiving  the  sanction  and  ratification  of  the 
court,  it  ought,  a  fortiori,  to  be  exercised  in  like  manner  by  a 
court  of  equity,  in  relation  to  a  transaction,  passing  in  pais^ 
suggested  to  be  tainted  with  usury,  and  presented  in  a  foim 
calculated  to  elude  eveiy  other  jurisdiction,  save  the  usual  and 
salutary  jurisdiction  of  such  court.  When  an  usurious  contraek 
is  to  be  enforced  by  a  mode  defying  the  power  of  the  othet 
tribunals  of  justice,  a  court  of  equity  will  be  neither  tardy  ncn 
rigorous  in  extending  its  aid  to  prevent  it. 

The  result  of  the  foregoing  observations,  as  applied  to  the 
case  before  us  is,  that  as  the  case  made  by  the  bill  is  not  that 
embraced  by  the  third  section  of  the  act  for  suppression  of 
usuiy;  as  the  appellant  wanted  no  discovery  from  the  appellee, 
but  only  found  it  necessazy  to  apply  to  the  court  of  equity  to 
stay  the  trustee  from  selling,  until  the  question  of  usury  should 
be  inquired  into  before  some  competent  tribunal,  the  chaneellor 
ought  not  to  have  imposed  on  him  the  loss  of  the  principal  sum, 
but  he  should  have  enjoined  the  trustee  from  selling  until,  by 
some  proper  proceeding  to  be  instituted  by  the  appellee,  he 
should  establish  the  validity  of  his  contract;  in  which  case  the 
injunction  should  be  dissolved,  and  in  the  contraiy  event  p6r> 
petuated;  in  the  former  case  also,  the  deeds  (being  then  cleansed 
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of  their  usurious  taint  by  the  judgment  of  a  competent  tribu- 
nal) should  undoubtedly  be  held  as  a  secniilrf  to  insure  the  pay- 
ment of  the  money.  ^ 

On  these  grounds  we  are  unanimously  of  opinion  that  the 
decree  should  be  reversed,  with  costs,  and  the  cause  remanded 
to  the  court  of  chancery  for  the  Richmond  district,  to  be  finally 
proceeded  in  pursuant  to  the  principles  now  declared. 


This  case  has  reoeived  much  attention  m  the  courts  of  Viignii%  on  equitable 
relief  against  osnzions  contracts.  The  first  consideration  was  in  McPherrin 
▼.  Kbig^  1  Rand.  172,  182,  where  it  was  followed  with  approval;  bntin  Toung 
v.  ScoU,  4  Band.  415,  Green;  J.,  denied  its  authority  on  the  oonstraction  of 
the  Virginia  statnte,  which  is  noticed  in  the  principal  oase.  He  says  that 
<<  the  consequence  of  the  construction  given  to  the  statute  in  Maris  v.  MorrU 
would  be,  that  if  the  defendant  admitted  the  usury  he  would  get  back  his 
piincipal  without  interest;  but  if  he  denied  it,  and  it  was  proved,  one  of 
these  oonseqnenoes  would  result— either  the  defendant  would  be  entitled  to 
his  prinoi^  and  leffiX  interest,  according  to  the  principles  of  a  court  of  equity 
existing  before  the  statute  (in  which  case  he  would  receive  a  premium  for 
falsehood  and  perjury),  or  the  plaintiff  would  be  relieved  by  the  court's  de- 
claring that  the  whole  debt,  principal  and  interest,  was  forfeited;  in  which 
case  the  court  would  act  directly  against  its  most  ancient  and  best  settled 
principles,  applicable  to  all  other  analogous  cases,  or  the  plaintiff  would  be 
entitled  to  no  relief  whatever;  in  which  case  the  primary  object  of  the  legis- 
lature, to  benefit  the  borrower  by  facilitating  his  remedy  in  chanceiy,  and 
niieving  him  to  a  greater  extent  than  he  could  have  been  relieved  before, 
would  be  utterly  frostrated  in  very  many  instances.*' 

In  ThonUoH  v.  Gordon^  2  Rob.  719,  a  bill  was  filed  to  enjoin  the  sale  of 
jsoperty  conveyed  to  secure  a  debt  alleged  to  be  usurious,  and  the  plaintiff 
ttvemd  that  he  eXj^ected  to  make  full  proof  of  his  allegations  and  disclaimed 
the  benefit  of  a  recovery.  The  injimction  was  granted;  but  afterwards  the 
defendant  filed  an  answer  denying  the  allegations  of  the  bilL  The  pUdntifl 
relied  on  the  testimony  of  a  single  witness,  unsustained  by  any  corroborating 
circumstances,  and  it  was  held  that  the  injimction.must  be  dissolved  and  the 
bill  dismissed.  The  court  referred  to  the  doctrinevlaid  down  by  Story,  that 
where  the  defendant  negatives  the  allegationB  in  the  bill,  and  the  evidence  is 
only  of  one  person,  the  court  will  not  make  a  decree,  nor  send  the  case  to  a 
trial  at  law.  The  case  of  Marks  v.  Morris,  the  court  said,  decided  nothing 
«B  to  this  point. 

In  Turjnn  v.  Povall,  8  Leigh.  101,  the  court  admitted  tbe  authority  of  the 
principal  case,  saying  it  was  intended  by  that  decision  to  prevent  the  statute 
from  being  eluded  by  the  ingenuity  of  creditors,  and  the  new  invention  of 
deeds  which  could  execute  themselves,  and  in  some  sort  to  place  the  debtor 
by  deed  of  trust  on  an  equality  with  obligors  and  mortgagors;  and  it  is  said 
tbat  to  bring  a  case  within  the  influence  of  Marks  v.  Morris,  two  averments 
were  necessary  by  the  plaintiff;  fint,  that  he  has  full  proo^  which  would 
avmil  him  at  law  to  defeat  the  claim  of  the  lender,  without  a  discovery  by 
him;  secondly,  he  should  show  that  he  demands  the  annulment  of  the  con- 
tc»ct  and  assurance. 

Moncnre,  J.,  in  BrockenborovLgh  v.  Spindle,  17  Oratt.  25,  very  particularly 
lefors  to  the  decision,  and  states  the  doctrine  it  was  intended  to  lay  down: 
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"The  reaaoD  of  the  decision  was,*'  he  saya,  "that  aaoh  bonower  had  no  day 
in  oourt  as  other  bonowera  have;  and  thoogh  he  had  tied  hia  own  hands, 
yet  he  was  considered  as  not  a  free  agent,  bat  rather  as  the  sUve  of  the  lender, 
and  therefore  entitled  to  the  same  mode  of  defense  and  measore  of  relief  as  if 
the  deed  had  not  been  made.  Much  fault  was  found  with  this  decision^ 
which  was  from  time  to  time  questioned,  shaken  or  confirmed  by  this  court 
in  subsequent  oases,  until  it  was  at  length  oyermled:  Bank  of  WtuhtngUm  t. 
Arthur,  3  Gratt.  173;  BM  v.  CcUhoun,  8  Id.  22." 

Notwithstanding,  the  authority  of  Marks  y.  MorrU  is  now  upheld  in  a  late 
decision  in  Virginia,  decided  March,  1875,  BeUon  v.  Apper^offi,  26  Qratt  218^ 
where  Staples,  J.,  says:  "According  to  the  rule  laid  down  in  Marks  v.  Mor^ 
rtff,  2  Muni  ^  the  aid  of  equity  is  granted  to  the  borrower  to  enable  him  to 
try  the  question  of  usury  before  a  jury,  because,  by  the  form  of  the  securityt 
he  is  deprived  of  his  day  in  court.  In  such  case  the  plaintiff  may,  therefore, 
if  he  pleases,  waive  the  right  to  the  defendant's  answer.  This  nde^  by  which 
a  court  of  equity,  gave  its  assistance  to  the  vacation  of  the  oontraot,  and  the 
forfeiture  of  the  entire  debt,  was  questioned  by  eminent  judges,  entirely 
repudiated  by  others,  and  was  finally  overruled  after  a  judicial  conlroversy 
of  forty  years.  The  doctrine  of  Marks  v.  JIbrrit  has^  howorver,  been  adopted 
by  statatoxy  enaotment^  and  is  now  the  law  ol  the  state,  not  to  be  qiissiioosd 
\fj  this  or  any  other  ooort'* 


Watkins  v.  Tatlob. 

[2  ICuinroBD.  4M.] 

^0BnilBiT  HBJ>  UsoBioim. — ^A  person  being  indebted  in  the  sum  ol  twelve 
hundred  pounds,  payable  in  four  annual  instalments,  in  little  more  than 
three  years,  agreed  with  another  that  the  latter,  in  consideration  of  the 
■utak  of  eight  hundred  pounds,  in  cash  paid  by  the  former,  should  dis* 
charge  his  debt.  This  agreement  was  held  usurious  and  void,  notwith- 
standing the  party  so  agreeing  to  assume  the  debt,  mi^^t  derive  advant- 
age by  buying  the  bonds  of  the  creditor  at  a  discount,  or  by  selling  him 
tobaooo  at  a  high  price. 

Bill  in  equity  filed  by  Watkins  against  Taylor  and  MewbiuiL' 
It  appeared  that  in  1798,  Taylor  purchased  a  tenement  of  one 
Hetti  for  twelve  hundred  pounds,  payable  in  four  annual  instal- 
'  ments  of  three  hundred  pounds  each;  that  soon  afterwards  it 
was  agreed  between  Taylor  and  Watkins,  that  in  consideration 
of  the  sum  of  eight  hundred  pounds  cash,  the  latter  would  take 
upon  himself  the  payment  of  the  twelve  hundred  pounds  to 
Heth.  It  did  not  appear  that  a  loan  to  Watkins  was  contem- 
plated, but  an  exoneration  of  Taylor  from  the  payment  of  the 
instalments  to  Heth.  The  answer  of  Taylor  alleges  that  Wat- 
kins was  desirous  of  making  this  arrangement,  for  that  he  ex- 
pected to  pay  the  debt  in  bonds  of  Heth  purchased  at  a  great 
discount,  and  by  sales  of  tobacco  to  Heth  at  very  high  pzice. 
In  pursuance  of  the  agreement,  of  which  Heth  was  connosanty 


Maroh^  1812.]         Wateins  v.  Taylob.  487 

and  to  which  he  assented.  Watkins  assigned  to  Taylor  a  bond 
of  Heth's  for  three  hundred  pounds,  and  his  own  bonds,  with 
Mewbom  as  surety.  Some  difSeulty  arising  as  to  the  accept- 
ance by  Heth  of  his  own  bonds  in  discharge  of  the  debt,  Taylor 
brought  an  action  on  one  of  Watkins'  bonds,  the  others  having 
been  discharged,  and  recovered  judgment  by  default  against 
Mewbum,  who,  on  motion,  had  judgment  entered  against  com- 
plainant. The  prayer  of  the  bill  was  for  relief  against  this  judg- 
ment, on  the  ground  that  the  original  agreement  was  usurious^ 
and  that  Mewbum  had  not  in  fact  paid  the  judgment  to  Taylor^ 
alUiough  the  latter  had  so  acknowledged.  One  Biohard,  as 
agent  and  attorney  for  one  Oompston,  filed  an  answer  claiming 
{he  benefit  of  Mewbum's  judgment  by  reason  of  an  assignment 
thereof. 

The  chanoellor  dismissed  the  bill,  whence  complainant  ap> 
pealed. 

Peyton^  Randolph  a/nd  Hey^  for  the  appellant. 

Wickhanit  contra. 

By  Court,  TncK£B,  J.  The  principal  question  in  this  case  ia^ 
whether  the  contract  before  us  be  usurious  or  not?  Let  us 
consider  what  acts  of  the  parties  to  a  contract  constitute  usury« 
and  apply  the  law  to  the  ease  under  consideration.  The  gen- 
eral legal  principles  on  which  questions  of  usury  are  to  be  de- 
cided, seem  to  be  well  settled.  An  agreement,  by  which  a 
higher  premium  than  legal  interest  for  the  loan  of  money  is 
directly,  or  indirectly,  secured  to  the  lender,  or  a  forbearance 
of  a  debt  due  in  consideration  of  receiving,  at  a  future  day,  a 
higher  premium  or  greater  emolument  than  legal  interest,  is 
clearly  usury,  within  the  statute,  unless  attended  with  some 
peculiar  contingent  circumstance,  not  existing  in  the  case  before 
us,  by  which  the  money  lent,  or  the  debt  forborne,  be  put  in 
evident  hazard.  The  forbearance  of  a  debt  due,  being  in  the 
present  case  out  of  the  question,  let  us  see  whether  there  was  a 
loan  of  money  with  a  view  of  receiving  a  higher  premium  than 
legal  interest.  And,  in  my  conception,  we  need  only  advert  to 
the  answer  of  the  appellee  to  establish  the  fact;  and  whether 
the  first  proposition  came  from  the  appeUant,  or  was  made  by 
himself,  seems  quite  immaterial.  We  must  consider  the  con- 
tract as  we  find  it  stated  in  the  record. 

The  appellee  indeed  says,  in  his  answer,  that  *' there  was  ne 
conversation  between  him  and  the  complainant  relative  to  a 
loan  of  money.    That  he  had,  on  his  part,  no  idea  of  a  loan^ 
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nor  ac  J  expectations  that  the  complainant  wished  to  become  a 
borrower  of  money  by  means  of  the  said  agreement;  but  sup- 
posed that  the  object  of  the  comphunt  was  to  make  an  ad- 
vantageous contract  with  Harry  Heth."  And  what,  let  me  ask^ 
was  to  enable  him  to  make  the  adyantageous  contract  with 
Heth  but  the  eight  hundred  pounds  advanced  him  by  the  ap- 
pellee, for  which  he  agreed  to  pay,  and  has  actually  paid  a 
most  exorbitant  premium?  The  appellee  acknowledges  that 
he  paid  the  appellant  the  sum  of  eight  hundred  pounds,  in 
consideration  of  his  agreeing  to  exonerate  him  from  a  debt  of 
one  thousand  two  hundred  pounds,  which  he  owed  the  said 
Heth  for  a  tenement  purchased  of  him  in  the  city  oi  Koh- 
mond,  to  be  paid  by  annual  instalmenfcs.  Let  it  be  called  a 
payment,  a  supply,  an  advance,  or  what  it  may — and  whatever 
attempt  may  be  made  to  cover  or  disgoise  the  txanaaction— it 
was  in  substance  and  effect,  according  to  my  apprehension,  a 
borrowing  and  lending  of  money  with  a  view  of  receiving  a 
higher  premium  than  legal  interest  for  the  loan;  and  whether 
that  premitun  was  to  have  been  paid  immediately  to  the  ap- 
pellee or  to  Mr.  Heth,  on  his  account,  makes  no  difference  in 
principle,  as  in  either  case  it  is  clearly  within  the  mischief  in- 
tended to  be  guarded  against  by  the  statute  of  usury.  The 
original  contract  appearing  on  the  face  of  it,  as  stated  by  botk 
the  parties,  to  have  been  usurious,  no  after  transaction  of  thein 
could,  I  conceive,  take  it  out  of  the  statute;  and  the  canoeling 
the  contract  between  the  appellee  and  Heth,  respecting  the 
pui'chase  of  the  tenement  in  the  city  of  Richmond,  cannot 
affect  the  merits  of  this  case.  It  appears,  however,  by  an 
exhibit  in  the  record  that  the  appellee  had,  in  March,  1801,  re- 
ceived from  the  appellant  the  sum  of  thirty  pounds  sixteen 
shillings  and  four  pence  over  and  above  the  principal  sum  of 
eight  hundred  pounds  loaned  in  the  year  1798,  with  the  legal 
interest  thereon;  and  he  confesses  in  his  answer  that  he  has 
also  received  full  satisfaction  of  the  judgment  he  obtained 
against  William  Mewbum  in.  the  proceedings  mentioned, 
amounting  to  three  hundred  pounds,  with  interest  from  the 
sixth  day  of  September,  1800,  and  that  he  has  no  interest  in 
the  judgment  obtained  by  Mewbum  against  the  complainant 
as  his  security  in  the  bond  on  which  the  judgment  against 
Mewbum  was  rendered,  and  which  by  the  bill  before  us  is 
sought  to  be  enjoined. 

It  has  been  observed  that  the  appellee  when  he  advanced  the 
money  to  Watkins,  put  it  in  hazard,  and  the  extiaoxdinaiy 
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premium  contracted  for  was  a  compensation  or  recompense  for 
the  risk  he  ran,  and  therefore  no  usuiy;  bat  it  was  not  such  a 
risk  as  the  hiw  contemplates  to  take  the  case  out  of  the  statute. 
If  such  slight  pretenses  were  to  be  admitted,  erery  usurer  who 
lends  money  at  an  exorbitant  interest,  payable  at  a  distant 
day,  might  allege  that  he  ran  the  risk  of  the  borrower's  dying 
insolvent  before  the  day  of  payment,  and  thereby  evade  the 
statute  and  render  it  nugatory  and  a  dead  letter.  On  every 
view  I  have  been  able  to  take  of  this  case,  usuiy  appears  con- 
spicuous, and  I  have  no  hesitation  in  saying  that  I  think  the 
appellant  entitled,  at  least,  to  the  relief  prayed  for  by  his  bill, 
and  am  consequently  of  opinion  that  the  decree  is  erroneous 
and  ought  to  be  reversed,  and  that  is  the  opinion  of  a  majority 
of  the  court. 

Decree  entered  as  follows:  The  court  is  of  opinion  that  the 
said  decree  is  erroneous,  the  appellant  having,  in  the  opinion 
of  the  court,  just  grounds  of  relief  against  the  appellee  Taylor, 
and  having  also  a  right  to  proceed  finally  against  the  appellee 
Mewbum,  against  whom,  as  yet,  the  appellant  has  not  so 
proceeded,  and  who,  therefore,  ought  not  to  be  bound  by  the 
admission  of  the  appellee  Taylor,  or  by  the  allegations  con- 
tained in  the  other  answer  filed  in  this  cause,  that  the  debt  in 
question  has  been  regularly  transferred  by  him  to  John  Bich- 
ard  (if  he  ought  to  be  bound  by  the  decision  upon  the  question 
of  usury  rendered  between  the  now  parties,  as  to  which  this 
court  gives  no  opinion);  therefore  it  it  decreed  and  ordered 
that  the  same  be  reversed  and  annulled;  and  that  the  appellees 
pay  to  the  appellant  his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here;  and  this  court  proceeding  to 
make  such  decree  as  the  said  superior  court  of  chancery  ought 
to  have  pronounced,  it  is  further  decreed  and  ordered  that  the 
appellee  Taylor  do  pay  to  the  clerk  of  the  said  superior  court 
of  chanceiy,  or  to  such  other  person  or  persons  as  the  said 
court  may  order  and  direct,  the  sum  of  three  hundred  pounds, 
with  lawful  interest  thereon  from  the  sixth  day  of  September, 
1800,  and  also  the  costs  of  a  suit  recovered  by  the  appellee 
Taylor  against  the  said  Mewbum,  in  the  Hustings  court  of  the 
city  of  Bichmond,  in  the  month  of  May,  1802,  with  legal  in- 
terest on  such  costs,  until  payment  thereof;  and  also  the  costs 
incurred  by  the  said  Mewburn  in  obtaining  a  judgment  against 
the  appellant  in  the  said  court  of  Hustings,  to  be  by  the  said 
clerk,  or  receiver,  as  the  case  may  be,  paid  over  to  John  Rich- 
ard, the  agent  in  the  proceedings  mentioned;  unless  the  said 
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Mewbum  shall,  within  ninety  dayu  after  this  decree  shall  be 
certified  to  the  said  court  of  chanceiy  and  served  upon  him, 
satisfy  the  judge  of  the  said  court  that  the  debt  now  in  question 
has  not  been  duly  transferred  to  the  said  Bichard,  but  is  re- 
tained by  himself,  or  is  owned  by  some  other  person  claiming 
by  assignment  from  him;  in  which  case  the  money  aforesaid 
shall,  under  the  order  of  the  said  court,  be  paid  to  the  said 
Mewburn  or  other  person  his  assignee  as  aforesaid,  saving, 
however,  to  the  said  Biohard,  or  those  claiming  under  him,  the 
right  of  appeal  from  such  decision. 

And  the  cause  is  remanded  to  the  said  superior  court  of  chan- 
ceiy in  order  to  be  finally  proceeded  in  pursuant  to  the  princi- 
ples of  this  decree,  and  for  the  further  purpose,  after  such 
payment  shall  have  been  made,  of  perpetually  enjoining  the 
judgment  obtained  by  the  said  Mewbum  against  the  appellant, 
as  aforesaid.  But  it  being  now  suggested  by  the  appellant's 
counsel,  that  since  the  exhibition  of  the  bill  in  this  case,  the 
sum  due  by  the  appellant  to  the  said  Mewbum,  under  his  judg- 
ment aforesaid,  has  been  paid  by  him,  the  appellant,  to  the  said 
Mewbum,  or  those  claiming  under  him,  whereby,  while  on  the 
one  hand  the  said  Mewbum,  or  those  claiming  under  him, 
may  bo  more  than  indemnified  for  bis  undertaking  as  securiiy 
for  the  appellant,  the  latter  may  be  a  loser  by  the  amount  of 
the  sum  aforesaid,  notwithstanding  the  opinion  of  this  court 
that  the  contract  in  the  proceedings  mentioned  is  usurious  and 
void;  it  is  therefore  further  decreed  and  ordered  that  nothing 
herein  contained  shall  affect  the  right  of  the  appellant  to  resort 
to  the  said  court  of  chanceiy  for  relief  against  the  payment  in 
the  case  aforesaid:  but  that  he  be  as  free  to  pursue  the  same  as 
if  this  decree  had  not  been  made." 

CoALTEB,  J.,  dissenting.  If  the  whole  answer  is  to  be  taken 
as  responsive  to  the  bill,  and  as  evidence,  uncontradicted  by  the 
competent  number  of  witnesses  to  destroy  it,  this  case,  on  the 
point  of  usuiy,  would,  to  my  mind,  be  a  veiy  dear  one.  It 
would  be  simply  this,  that  the  appellee,  Taylor,  being  in  debt 
to  Heth,  payable  at  a  future  day,  the  appellant  applies  to  him 
to  take  in  his  debt  immediately,  for  that  he  and  said  Heth  had 
made  an  arrangement  in  a  tobacco  contract,  by  which  it  would 
be  agreeable  to  both  of  them  that  the  appellee  should  purchase 
in  his  debt;  that  this  proposition  was  seconded  by  Heth  himself^ 
and  that  the  appellee,  in  making  the  payment,  believed  he  was 
paying  off  his  debt  to  Heth,  who  bkd  made  his  arrangements 
with  Uxe  appellant;  that  when  he  advanced  the  eight  hundred 
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poondsy  it  was  in  dischaige  of  his  debt,  and  that  a  loan  ol 
money  ^fts  nerer  spoken  of,  or  contemplated.  If  this  was  the 
real  transaction,  I  presume  it  would  not  be  contended  that  a 
man  paying  off  his  debt,  dae  at  a  future  day,  to  his  creditor  or 
to  his  creditor's  friend  and  agent,  and  at  the  request  and 
solicitation  of  his  creditor,  may  not  do  it  on  terms  with  which 
all  parties  are  satisfied.  But  it  is  said  this  part  of  the  answer, 
setting  up  a  new  case,  is  not  responsiye  to  the  bill,  which 
charges  the  transaction  to  have  been  something  different,  and 
that,  therefore,  it  must  be  proved  by  the  defendant.  I  shall 
not  stop  to  decide  this  question,  as  I  do  not  think  it  important 
in  the  final  decision,  according  to  the  view  I  have  taken  of  the 
sabject;  and  shall,  therefore,  content  myself  by  stating  this  case 
as  it  is  made  out  by  the  bill,  such  parts  of  the  answer  as  are 
responsive  to  the  bill,  and  therefore  evidence,  and  the  deposi- 
tion of  the  witness.  I  will  here  remark,  though,  that  there  be- 
ing an  express  charge  of  usuiy  in  the  bill,  though  it  does  not 
state  in  what  way,  or  by  what  devices  the  parties  had  contrived 
to  evade  the  law,  the  general  answer  stating  that  there  was  no 
communication  for  a  loan  of  money,  and  that  the  appellee  had 
no  idea  that  the  appellant  wished  to  borrow  money>  must  be 
taken  as  responsive  to  that  general  charge  of  usury,  and  if  not 
contradicted  by  evidence,  vdll  leaye  the  case  as  one  in  which 
usury  is  to  be  established,  when  the  party,  to  be  found  guilty 
thereof  had  no  idea,  or  expectation  that  a  loan  was  intended, 
but  believed  he  was  making  a  contract  by  which  he  was  to  be 
discharged  from  a  debt  he  owed. 

The  case  then  made  out  in  this  way,  I  take  to  be  this:  Taylor 
being  indebted  to  Heth,  whose  circumstances  were  somewhat 
embarrassed,  and  whose  paper,  to  a  considerable  amount,  was 
standing  out  against  him,  the  appellant  applied  to  him  to  know 
what  sum  he  wotdd  give  him  to  pay  off  said  debt  to  Heth,  in 
the  bonds  of  the  latter;  in  other  words,  to  deliver  to  Taylor 
Heth's  bonds,  to  the  amount  of  his  debt  due  to  Heth.  After 
frequent  applications,  it  was  agreed  that  for  eight  hundred 
pounds  the  appellant  would  pay  off  the  debt  due  to  Heth  in  his 
bonds,  which  debt  was  one  thousand  two  hundred  pounds,  pay- 
able in  three  annual  instalments,  without  interest.  This  agree* 
ment  was  not  reduced  to  writing;  but  some  time  after  it  was 
entered  into,  the  appellant  having  purchased  up  a  bond  of 
Heth's,  for  three  hundred  pounds,  gave  it  to  Taylor,  and  at  the 
same  time  gave  his  bonds,  vnth  security,  payable  to  Heth,  for 
the  balance,  payable  in  three  annual  payments,  but  vnth  this 
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pounds,  so  as  to  cover  and  operate  a  discharge  of  a  debt  to  that 
amount  due  in  one,  two  and  three  years,  from  the  appellee  to 
said  Heth.     Would  such  agreement,  upon  the  very  face  of  it,  be 
void  ?    Suppose  the  appellant  had  produced  Heth's  bonds  to  the 
amount  of  twelve  hundred  pounds,  and  for  which  he  had  paid 
one  thousand  pounds,  and  had  offered  them  to  the  appellee  for 
eight  hundred  pounds,  would  the  purchase  by  him,  for  the  ex- 
press purpose  of  applying  those  bonds  to  the  discharge  of  his 
own  debt,  have  been  an  usurious  transaction?    Or,  suppose 
Taylor  had  not  been  in  debt  to  Heth,  but  hearing  that  his  paper 
was  in  market  at  a  large  discount,  and  wishing  to  procure  it 
as  an  advantageous  speculation,  believing  Heth  to  be  ultimately 
sure,  and  this  wish  being  known  to  the  appellant,  he  inquires 
what  he  will  agree  to  give  him  for  Heth's  paper,  payable  in  one, 
two  and  three  years,  and  he  says,  thirteen  shillings  fourpenoe 
for  twenty  shillings;  a  bargain  is  struck,  eight  hundred  pounds 
is  paid,  and  a  bond  given  for  the  delivery  of  Heth's  bonds  to 
the  amount  of  twelve  hundred  pounds,  would  such  contract 
necessarily,  and  on  the  face  of  il,  be  usurious?    There  is  no 
doubt  but  such  a  contract,  made  under  particular  circum- 
stances, or  accompanied  with  particular  private  understandings, 
as  not  to  purchase  the  bonds  of  Heth,  etc.,  might  be  used  as  a 
device  to  cover  an  usurioiis  contract;  but  the  question  now  put 
is,  whether  such  contract  is,  on  the  face  of  it,  and  without 
further  averment,  plainly  usurious,  as  where  the  party,  for  the 
consideration  of  one  hundred  pounds  received,  agrees  to  pay 
one  hundred  and  twenty  pounds  at  the  end  of  the  year?    Heth 
may  or  may  not  have  paper  in  market;  if  he  has  paper  out,  it 
may  or  may  not  be  to  be  had  at  a  great  discount.    But  if  his 
paper  is  in  market,  and  may  be  purchased  at  ten  shillings  or 
twelve  shillings  for  twenty  shillings,  then  the  appellant  would 
have  made  an  advantageous  contract;  so  that  unless  it  be  said 
that  bonds  shall  not  be  a  subject  of  trade  and  speculation,  I  do 
not  see  that  a  contract,  relative  to  them,  even  where  they  are 
contracted  for  at  a  eonsiderable  discount,  must  necessarily  bo 
usurious:  2  Hen.  &  M.  14.    Where  are  all  the  contracts  for  the 
notes  of  Morris  and  Nicholson  ?    If  it  be  true,  then,  that  the 
contract  is  not  necessarily,  and  from  the  very  terms  of  it,  usuri- 
ous and  void,  the  next  question  will  be,  whether  this  contract, 
although  it  has  a  fair  and  legal  exterior,  is  not  rotten  at  the 
core,  and  used  merely  as  a  cover  and  device  to  avoid  the  statute  ? 
If  this  was  the  secret  intent  of  the  parties,  they  themselves 
must  know  it;  the  court  will  not,  and  cannot,  presume  that 
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saoh  was  their  intention,  it  must  be  proved;  and  I  presume,  in 
the  usual  way,  to  wit,  by  an  allegation  to  that  effect,  and  the 
cozresponding  proof:  S  T.  B.  538. 

The  appellant,  however,  does  not  allege  that  a  loan  was  in- 
tended; or  that  the  paper  of  Heth  was  not  in  market;  or  that 
it  had  unexpectedly  appreciated;  or  that  there  was  any  private 
agreement  not  to  purchase  it,  but  to  subject  himself  to  the 
penalty;  or  any  other  kind  of  shift  or  device.  On  the  contraiy, 
he  makes  no  other  complaint  in  his  bill,  except  that  the  appellee 
said  that  he  would  receive  nothing  but  the  money;  indeed,  by 
the  question  he  asks  the  witness,  viz. :  "Whether  Heth's  paper 
could  not  have  been  procured  at  a  large  discount,"  he  seems  to 
admit  that  he  could  have  discharged  himself  by  a  sum  equal  to 
the  eight  hundred  pounds,  and  interest,  but  that  the  appellee 
said  he  would  have  nothing  but  the  money.  As  to  the  usury, 
he  seems  to  rest  that  on  the  ground  that  the  contract,  in  the 
very  terms  of  it,  was  usurious. 

As  before  stated,  I  think,  it  was  not  so;  and  as  to  any  shift 
or  device  to  make  it  so,  I  also  think  that  the  court  cannot  make 
out  a  case  for  the  appellant  which  he  has  not  made  for  himself; 
but  that,  if  it  was  intended  to  show  the  case  to  be  a  shift  to 
evade  the  statute,  the  appellant  must  have  set  out  his  case,  so 
that  the  apx>ellee  could  have  had  the  benefit  of  his  answer,  and 
an  opportunity  to  take  depositions.  No  such  allegation  being 
made,  the  appellee,  I  presume,  was  not  bound  to  prove  that 
Heth's  paper  was  in  market,  and  could,  at  any  time,  have  been 
procured  at  thirteen  shillings  and  four  pence  for  twenty  shil- 
lings, or  at  any  other  discount  (no  complaint  being  made  as  to 
that);  or  that  he  was  not  guilty  of  any  other  shift  or  device. 
The  only  complaint  is  that  the  appellee  afterwards  refused  to 
take  anything  but  money.  This,  however,  being  an  after  cir- 
cumstance, would  not  make  the  original  contract  usurious. 
The  most  that  could  be  said  of  it  would  be,  that  it  was  a  breach 
of  contract,  and  to  be  redressed  either  by  ir  court  of  law  or 
equity,  as  the  case  should  appear.  But  on  this  point  the  party 
makes  no  case;  he  does  not  show  that  he  procured,  and  offered 
the  bonds  agreeably  to  his  contract;  because,  if  he  had  done 
that,  and  in  proper  time,  so  as  to  enable  the  appellee  to  set 
tbem  off  against  his  debt  due  to  Heth,  he  might  have  had  re- 
dress even  at  law  perhaps.  Nothing,  however,  of  this  kind  is 
bI^owu  or  suggested;  and  if  it  was,  this  after  circumstance 
-would  not  make  the  original  contract  usurious.  I  do  not  think 
this  so  strong  a  case  as  that  of  Price  v.  CampbeU,  2  Gall,  110, 
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and  perhaps  not  as  much  so  as  the  case  of  Kenner  t.  Hard,  S 
Hen.  &  M.  14.  Bat  what  will  the  court  do  in  this  case,  as  to 
the  three  hundred  pounds?  Suppose  the  appellant,  as  is  highly 
probable,  got  that  bond  for  two  hundred  pounds.  U  he  re- 
covers four  hundred  pounds  of  the  appellee,  he  then  puts  one 
hundred  pounds  clear  gain  in  his  pocket.  But  suppose  he  had 
purchased  Heth's  bonds  to  the  amount  of  one  thousand  one 
hundred  and  fifty  pounds,  and  had  got  them  for  seven  hundred 
and  fifty  pounds,  the  appellee  must  have  taken  them  at  the 
nominal  sum.  The  appellant  would  then  have  paid  one  thou- 
sand one  hundred  and  fifty  pounds  of  the  debt  due  Heth.  He 
has  received  though  but  eight  hundred  i>ounds.  He  mnst, 
therefore,  recover  three  hundred  and  fifty  pounds  from  the  ap- 
pellee, and  has  already  made  four  hundred  pounds  by  the 
speculation  in  the  bonds;  so  that,  in  the  whole,  he  would  put  a 
clear  gain  in  his  pocket  of  seven  hundred  and  fifty  pounds. 
Does  not  this  serve  to  show  that  this  bargain,  in  the  very  terms 
of  it,  was  not  necessarily  usurious,  or  even  hard;  but  that  it 
would  depend  on  testimony  aliunde  to  prove  either  the  one  or 
the  other. 

Suppose  the  appellant  in  this  case  had  proved,  by  one  witness 
only,  that  although  the  terms  of  this  contract  were  that  he  was 
to  deliver  bonds  of  Heth,  yet  it  was  privately  understood  that  he 
was  not  to  have  this  privilege,  but  that  it  was  merely  used  as  a 
cover  and  device  to  evade  the  statute;  would  such  evidence  have 
been  proper?  If  it  would,  then  the  party,  by  not  stating  his 
case,  would  deprive  the  other  party  of  the  legal  weight  of  bis 
answer,  which  would  have  been  greater  than  the  deposition  of  a 
single  witness.  This  case,  then,  is  not  usurious  on  the  face  of 
it^  and  no  other  case  is  made  out  or  pretended. 

Courts  of  equily  may  be  disposed  to  go  further  than  courts 
of  law  in  deciding  cases  to  be  usurious,  because  they  do  not 
inflict  such  severe  penalties;  yet  I  am  not  prepared  to  say  thai 
a  different  rule  of  decision  should  obtain  on  the  equily  side 
from  what  should  obtain  on  the  law  side  of  this  court;  and  this, 
I  apprehend,  would  be  a  very  naked  case,  at  law,  on  which  to 
recover  the  penalty. 

I  am  also  inclined  to  think  that  there  mnst  be  a  great  difEar- 
Mice  between  setting  aside  hard  and  unconscionable  contracts, 
on  the  ground  of  hardship  and  undue  advantage,  and  setting 
aside  even  such  contracts,  on  the  ground  of  usury.  The  statute 
is  highly'penal,  and  if  the  distinctions  between  hard  bargains 
and  usurious  ones  are  done  away,  parties  may  be  subject  to 
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seyere  penaltieB  who  neyer  intended  to  violate  the  law.  For 
these  zeaBons,  I  apprehend,  it  is  that  the  rules  whioh  I  have  be- 
fore stated  are  laid  down,  and  particularly  the  rule  that  the 
ootirts  will  not  presume,  but  require  proof,  of  usuiy,  and  that 
it  was  the  intention  of  both  parties  to  violate  the  law;  2.  Ab  to 
the  second  ground,  that  this  is  an  unconscionable  bargain,  I 
can  see  no  evidence  of  it.  The  appellant  does  not  pretend  to 
Bsj  that  he  could  not  have  procured  Heth's  paper  at  a  great 
discount,  but,  in  fact,  states  the  reverse.  The  contract,  there- 
fore, might  originally  have  been  an  advantageous  one  to  him, 
had  he  purchased  and  delivered  the  bonds.  He  states,  though, 
that  the  appellee  refused  to  receive  anything  but  the  money. 
This,  though,  does  not  prove  the  original  contract  hard.  If 
the  appellee  has  broken  his  contract^  then  the  appellant  ought 
to  have  made  out  his  case,  to  wit.,  that  he  had  performed  his 
part  of  the  agreement  by  procuring  and  tendering  the  bonds  in 
due  time  to  enable  the  appellee  to  use  them  as  a  set-off  against 
Heth.  But  he  does  not  pretend  to  say  this,  on  the  contrary, 
says  that  he  paid  off  the  first  and  last  bonds.  After  this  con- 
finnation  of  the  transaction,  and  in  the  absence  of  every  allega- 
tion and  evidence  of  hardship,  I  cannot  give  reUef  on  that 
ground. 

I  therefore^  think,  with  great  deference  to  the  opinions  of  my 
more  learned  brethren,  that  there  is  no  error  in  the  ^earee  of 
the  ohanoellor  dismissing  the  bill  of  the^ippellaat. 


Bowles  v.  Binqhaii  . 

XviDsrca  of  Iuachtiiiaot. — ^The  deoUuratioiui  of  »  hiutaid  thafe  a  ohild  b«m 
in  wedlock  is  not  his,  are  not  Bofficient  to  prove  iti  iUegitiniaoy,  notwitii- 
standing  it  was  bom  only  three  months  after  the  marriage^  and  a  sep- 
aration between  his  wife  and  himself  soon  after  took  place  by  mutual 


Bill  in  equity  brought  by  Bingham,  the  administrator  of 
Harriet  Bowles,  against  the  appellant,  her  father,  and  against 
her  next  of  kin  on  her  mother's  side,  praying  a  decree  settling 
the  conflicting  claims  of  the  defendants  to  the  decedent's 
estate.  The  case  appears  from  the  opinion.  This  appeal  was 
taken  by  Bowles  to  reverse  a  decree  of  the  chancellor  declaring 
Harriet  to  be  illegitimate,  and  ordering  her  estate  to  be  distrib- 
uted among  her  maternal  relations. 

Am.  Dbg.  Vox*.  V^S) 
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Wickham,  for  the  appellant. 

Warden,  contra. 

By  Court,  Boanb,  J.'^  This  is  a  bill  of  interpleader,  brought 
T>j  the  administrator  of  Harriet  Bowles,  a  deceased  infant, 
against  the  appellant,  her  father,  and  her  relations,  ex  parte 
matema,  of  whom  the  wife  of  the  appellee,  Bingham,  was  one, 
praying  that  the  conflicting  claims  of  these  respectiTe  parties  to 
the  estate  of  the  said  Harriet  may  be  settled  by  the  decree  of 
the  court  of  chancery,  and  the  said  administrator  thereby  ena- 
bled to  make  distribution  of  her  estate.  The  ground  stated,  as 
well  in  the  bill  as  in  the  answers  of  the  maternal  relations 
aforesaid,  for  excluding  the  right  of  the  appellant,  is  that 
although  the  said  Harriet  was  born  after  the  intermarriage  of 
the  said  appellant  with  her  mother,  the  said  appellant  was  not, 
in  fact,  her  father;  had  disclaimed  her  as  his  child;  had  repudi- 
ated her  mother,  and  separated  himself  from  her  by  articles  of 
agreement,  which  are  made  an  exhibit  in  the  cause;  these  arti- 
cles, it  is  further  alleged,  were  made  very  shortly  after  the  birth 
of  the  said  Harriet;  which  birth,  it  is  also  alleged,  took  place  in 
about  three  months  after  the  marriagi . 

Throwing  out  of  this  case  the  answers  touching  the  facts 
aforesaid  of  all  the  defendants,  that  ot  Bowles  only  excepted, 
on  the  ground  that  the  answer  of  one  defendant  is  incompetent 
to  bind  another,  if  not  on  the  further  ground  that  the  respect- 
ive defendants  to  a  bill  of  interpleader  may  be  considered,  in 
some  sense,  as  plaintiffs  in  relation  to  each  other,  there  is  no 
evidence  remaining  in  the  cause,  touching  the  principal  ques- 
tion, except  the  answer  of  the  appellant;  for  the  artiolee  of  sep- 
aration, while  they  state  that  that  measure  was  produced  by  a 
convincing  cause,  rendering  it  impossible  that  the  parties 
should  live  any  longer  together,  do  not  specify  what  that  cause 
was. 

That  instrument  does  not  bring  forward  and  rely  on  the  par- 
ticular facts  on  the  ground  of  which  the  claim  of  the  appellant 
is  now  opposed.  As  to  the  answer  of  the  appellant,  while  it 
admits  that  he  intermarried  with  the  mother  of  the  said  Har- 
riet, and  that  the  said  Harriet  was  bom  after  the  said  marriage, 
it  neither  admits  that  her  birth  was  at  a  time  which,  taken  in 
relation  to  that  of  the  marriage,  rendered  at  certain  that  she 
was  begotten  before  the  marriage,  nor  avers  that  at  such  time 


*  The  reporter  glTes  this  oplzdon  in  the  appendix  to  the  third  volume,  itimarMng 
It  WM  dellTered  by  Boane,  J.,  end  not  by  the  president  of  the  oonrt,  end  wm  ovitind  la 
Mi  ptoprr  piece  bj  the  mieteke  of  the  reporter. 
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he  had  no  access  to  her  said  mother,  and  far  less  that  such 
access  by  him  was  impossible.  For  anything  appearing  in 
this  answer,  then,  the  said  Harriet  may  be  considered  as  haying 
been  begotten,  as  well  as  bom,  during  wedlock,  and  also  at  a 
time  when  non-access  on  the  part  of  the  husband  has  not  been 
shown,  if  pretended,  either  by  himself  or  by  others.  As  this 
construction,  however,  may  be  too  rigid,  as  the  appellant,  per- 
haps, intended  distinctly  to  admit  the  facts  stated  in  the  bill, 
showing  that  the  said  Harriet  must  have  been  begotten  before 
the  marriage,  we  will  consider  the  case  as  if  this  circumstance, 
resulting  from  the  respective  times  of  the  marriage  and  of  the 
birth  of  the  said  Harriet,  had  been  particularly  and  distinctly 
admitted  by  his  answer.  This  answer  admits,  more  particu- 
larly, that  the  said  appellant  '*  always  insisted  that  the  said 
Harriet,  though  born  in  wedlock,  was  not  his  child."  This 
opinion  of  the  appellant  is  entirely  consistent  with  the  idea 
that  he  had  access  to  her  said  mother  at  the  time  of  procrea- 
tion, but  that  some  other  person,  who  might  also  have  had 
access  to  her  about  the  same  time  was,  in  his  opinion  in  realty 
the  father  of  the  child;  and  this  opinion,  so  far  from  being 
bottomed  upon  a  supposed  inability  of  procreation  on  his  part, 
or  a  non-access  to  his  wife,  which  are  the  only  grounds  of 
exception  tolerated  in  cases  of  this  sort,  may  have  been  induced 
eitl^er  by  a  feverish  and  unwarrantable  jealousy  on  his  part,  by 
a  belief  of  a  simultaneous  and  concurrent  access  on  the  part  of 
other  men,  or  by  other  circumstances  equally  uncertain  and 
equivocal.  This  concession,  therefore,  supposing  that  the  doc- 
trines applying  to  cases  of  procreation  during  marriage  apply 
at  least  with  equal  force  to  those  taking  place  before  marriage, 
will  fall  far  short  of  the  desideratum  required  in  cases  of  the 
former  character. 

With  respect  to  procreations  daring  marriage  the  prestunp- 
tion  is,  that  all  persons  bom  during  marriage  are  legitimate. 
This  presumption  can  be  destroyed  only  by  contraiy  proof, 
demonstrating  that  the  child  is  not  the  child  of  the  husband; 
which  again  can  only  be  by  showing  that  from  his  continued 
absence  from  his  wife,  at  or  about  the  time  of  procreation,  or 
from  the  impotency  of  his  body,  it  is  impossible  that  he  should 
be  the  father.  This  presumption,  in  favor  of  legitimacy^  is  00 
strong,  and  the  exceptions  thereto  are  held  under  such  atrioi- 
ness  tiiat  where  a  man  was  divorced  from  his  wife,  propter  per» 
pehuim  generandi  impaientiam,  and  then  married  another  woman, 
who  had  issue  during  the  marriage,  that  issue  was  holden  to  be 
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IuSei  on  iho  gxouiid  that  a  man  may  be  hdbUis  el  inhabOis  diveniB 
temporUms:  Buriea'  C(HBe,  5  Go.  98  b.  It  is  not,  tberofore,  a 
mere  circumstance  of  probability  that  vill  operate  in  this  case 
to  bastardize  the  issue.  Such  issue  will  be  held  to  be  Inti- 
mate, unless  it  be  conclusively  shown  that  a  person  other  than 
the  husband  must  necessarily  and  unavoidably  have  been  the 
father.  This  doctrine  applies  a  foriiori,  it  is  belieyed»  to  cases 
of  procreation  before  the  marriage. 

While  the  wise  policy  of  our  law,  anxiously  deaiiing  thai  ev- 
ery child  shall  be  assigned  to  some  responsible  person  as  his 
parent,  for  his  nurture  and  education,  and  finding  it  necessary 
to  act  by  general  rules,  has  adopted  as  the  rule  in  this  case  that 
''paier  est  quein  nuptial  demonstrant ;"  and  while,  in  relation  to 
children  procreated  during  the  marriage,  it  only  tolerates  an 
inquiry  going  to  show  that  the  husband  could  by  no  possibility 
have  been  the  father  of  the  child,  it  will  certainly  not  relax  thai 
rule  in  relation  to  a  procreation  before  the  marriage,  to  cases  in 
which  the  husband  has  entered  into  a  matrimonial  engagement 
with  his  wife,  not  only  with  a  full  knowledge  of  the  rule  afore- 
said, but  also  (in  general)  with  a  knowledge  of  her  particu- 
lar situation  in  relation  to  her  pregnancy  or  otherwise.  Our 
law  wisely  throws  a  veil  oyer  acts  of  inoontinency  in  such  cases* 
and  certainly  will  not,  without  necessity,  and  in  a  spirit  of  de- 
parture from  the  wise  rule  of  public  economy  before  mentioned, 
inundate  our  courts  with  indecent  inquiries,  whether  this  or  thai 
man,  whether  the  husband  or  another,  committed  a  given  act  of 
immorality  and  fornication.  It  will  at  least  emphatically  inter- 
dict the  husband  from  giving  evidence  in  such  case,  for  the  rei^ 
sons  so  luminously  assigned  in  relation  to  procreations  during 
the  marriage,  in  the  case  of  Chodright  v.  ifoss,  Oowp.  691.  It 
is  even  better  that  a  particular  grievance  should  exist,  than  a 
scene  of  this  sort  be  opened^  without  necessity,  in  a  oountiy  iu 
which  public  decorum  is  a  part  of  its  law,  to  oontaminate  and 
destroy  the  morals  and  peace  of  our  country. 

If  in  the  time  of  Justiiuan  it  was  deemed  proper  by  that  em- 
peror to  establish  the  age  of  fourteen  as  the  general  age  of 
puberty,  though  it  is  evident  that  the  state  of  puberty  must 
vary  vrith  the  particular  habits  and  constitutions  of  individuals, 
rather  than  continue  the  indecent  usage  therefore  existing,  of 
judging  of  such  puberty,  in  relation  to  each  particular  case,  by 
an  inspection  of  the  habit  of  the  body;  reasons  founded  on  a 
like  regard  to  decorum,  may  well  be  considered  as  having  justi- 
fied the  frneral  regulation  we  are  now  consitlerinfr.     It  is  no 
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impeachment  of  the  wisdom  of  the  rule  in  either  instaiice^  or 
of  the  policy  of  acting  by  a  general  regulation^  thftt  particular 
cases  may  chance  to  occur,  to  which  the  spirit  of  the  rule  ia 
either  case  may  be  inapplicable. 

While  therefore  we  are  mclined  to  think  that  the  inquiry  in 
question  is  precluded  on  general  grounds,  sanctioned  by  prin- 
ciples contained  as  well  in  our  own  municipal  code  as  the  codes 
of  other  enlightened  nations,  we  are  clearly  of  opinion  upon 
the  particular  eyidence  in  this  case,  which  is  not  only  inadmissi- 
ble, as  aforesaid,  but  does  not  repel  the  possibility  of  the  infant? 
Harriet  having  been  actually  begotten  by  the  appellant;  that 
the  said  Harriet  was  legitimate;  that  the  appellant  is  to  be  con- 
sidered as  her  father,  under  the  sound  construction  of  our  laws, 
and  as  such  is  entitled  to  her  estate  in  preference  to  the  mater- 
nal relations  of  the  said  Harriet,  or  any  other  person  or  per- 
aons.  The  consequence  is  that  the  decree  of  the  chancellor,  in 
faTor  of  the  maternal  relations,  must  be  rerersed  and  rendered 
in  favor  of  the  appellant,  agreeably  to  the  foregoing  ideas, 
pnrBuing  in  other  respects  the  provisionain  the  said  decree  con- 
tained. 


Armistead  V.  Danoerfdsld. 

[8  UuwwcaD,  ao.] 

Divisi  TO  OhUiDBIN.—A  deTisein  genend  terms  to  the  testator's  "chil- 
dren," does  not  comprehend  »  poethnmons  child,  so  as  to  preyent  it 
£iom  claiming  tmder  the  statute  as  a  child  pretermitted  by  the  wiU. 

Bjobt  or  PofflBUHOUs  Child.— A  posthumous  child,  unproyided  for  by 
settlement  and  pretermitted  by  will,  is  entitled  to  a  share  of  the  real 
estate,  notwithstanding  such  child  be  a  daughter,  and  it  appears  from 
the  will  that  the  testator  intended  to  give  all  his  lands  to  his  sons.  Such 
child  ia  entitled  to  such  share  of  the  real  and  personal  estate  as  it  would 
haye  been  entitled  to  if  the  father  had  died  intestate;  including  profits 
of  lands,  hire  of  negroes,  and  interests  and  profits  of  other  personal 
estate. 

CoimuBUtioN  TO  PoRTioK.^^The  portion  of  such  poetiiumoiis  child  is  not  to 
be  raised  by  a  dirision  of  the  estate  into  equal  parts^  but  by  a  proper* 
tionaUe  contribution  by  the  devisees  and  legatees  and  those  claimiBg 
under  them. 

Bill  in  equity,  filed  by  Dangerfield  and  his  wife,  Eleanor, 
Against  Lucy  Armistead,  the  widow  and  executrix  of  J.  1\, 
Armistead,  and  against  the  legatees  and  devisees  of  the  testator, 
and  purchasers  of  lands  from  the  devisees.  By  his  will,  the 
testator,  after  devising  his  lands  to  his  widow  and  sons, 
directed  that  the  slaves  should  be  equally  divided  among  his 
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"  children/'  but  that  the  slaves  were  to  be  kept  on  the  lands 
and  worked  for  the  benefit  of  the  widow  and  "  children/'  nnti] 
his  sons  came  of  age  and  his  daughters  married  or  came  of  age, 
when  their  proportion  was  to  be  given  to  them.  He  further 
directed  that  his  personal  estate,  other  than  the  slaves,  should 
be  given  to  his  **  children/'  thej  to  receive  their  share  when 
they  should  come  of  age,  and  when  Addison,  a  son,  arriyed  at 
age  the  residue  of  the  property  should  be  sold  and  the  money 
divided  equally  among  the  *' children"  who  had  not  received 
their  proportion.  At  the  time  of  making  the  vnll,  twenty-fifth 
of  June,  1788,  the  testator  had  six  sons  and  two  daughters. 
Eleanor  was  at  that  time  in  ventre  Ba  mere,  and  was  not  bora 
until  September,  1788,  three  months  after  the  testator's,  her 
father's,  death. 

The  plaintiffs  claimed  under  the  act  of  1785,  ch.  64,  sec.  3,  in 
favor  of  posthumous  children,  as  for  a  child  pretermitted  in  the 
will,  and  demanded  such  a  proportion  of  the  real  and  personal 
estate  of  the  testator  as  she  would  have  been  entitled  to  had 
he  died  intestate,  praying  such  a  division  be  made  "so  as  to 
compel  each  legatee  and  devisee  to  abate  proportionably  for 
the  purpose  of  making  up  the  portion  of  the  plaintiff/'  The  an- 
swer of  the  defendants  differed  as  to  whether  the  testator,  at  the 
time  he  made  his  will,  knew  of  the  pregnancy  of  his  wife.  The 
purchasers  of  the  decedent's  real  estate,  alleged  that  they  were 
bona  fide  purchasers  without  notice  of  the  plaintiffs'  claim. 

Tatlob,  chancellor.  ''  This  case  presents  the  naked  qaestion 
of  a  posthumous  child,  who  was  neither  provided  for  nor  disin* 
herited,  but  only  pretermitted  by  the  testator's  will,  and  is  the 
very  case  contemplated  by  the  act  of  assembly;  and  notwith- 
standing the  case  of  Eeeve  y.  Long,  reported  in  1  Salk.  227,  the 
rule  is  this,  that  where  a  testator  speaks  of  children,  generally, 
he  is  to  be  imderstood  as  referring  to  those  either  living  and  in 
esse,  at  the  time  of  making  his  testament,  or  at  his  death,  as 
circumstances  to  be  collected  from  the  will  may  justify;  and 
not  of  those  who  are  in  venire  sa  mere**  He  therefore  decreed 
that  certain  **  commissioners  do  divide  the  slaves  and  other  per- 
sonal estate,  late  of  John  Armiatead,  deceased,  after  the  pay- 
ment of  his  debts,  and  the  lands  whereof  he  died  siesed  and 
possessed,  into  nine  equal  parts,  and  allot  and  assign  to  the 
plaintiffs,  in  right  of  the  plaintiffs,  Eleanor,  one  of  those  parts 
for  her  share  of  the  said  estate,  and  that  the  defendants  do  re- 
spectively make  up  an  account  of  the  renits  and  profits  of  the 
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said  real  estate  from  the  periods  thej  seyerally  came  into  the 
poflsessioii  thereof."  From  this  decree  the  defendants  ap- 
I>ealed. 

Boiis,  for  the  appellants,  urged  that  the  plaintiff  Eleanor, 
was  not  disinherited  or  pretermitted  by  the  will,  but  actually 
provided  for  under  the  general  word  ''children/'  which,  he 
contended,  would  include  a  child  in  ventre  aa  mere;  Miller  v. 
Tamer,  1  Ves.  86;  Doe  v.  Clarke,  2  H.  Bl.  399;  Doe  v.  Lancor 
Mre,  5  T.  B.  61;  that,  in  any  event,  Eleanor  could  not  shaie 
in  the  lands  which  were  deyised  to  the  sons  only;  and  that  the 
purchasers  ought  not  to  be  disturbed. 

WiUiams  and  WiciBham,  contra,  contended  that  the  devise  to 
^'children"  generally  would  include  only  those  living  at  the 
testator's  death:  4  Bao.  Ab.  341;  Dyer,  177;  Co.  Lit.  112  b; 
Free.  Ch.  470;  1  P.  Wms.  340;  2  Yes.  84;  the  plaintiff  is 
wholly  pretermitted  by  the  will,  and  takes  under  the  statute 
not  under  the  will,  she  is  therefore,  entitled  to  share  in  the 
realty;  the  purchasers  were  bound  to  take  notice  of  the  plaint- 
iff's legal  title:  Wilcox  v.  CaUotoay,  1  Wash.  41. 

By  Court,  Boaitb,  J.  The  court  is  of  opinion  that  there  is  no 
error  in  so  much  of  the  decree,  rendered  in  this  case,  as  con- 
siders the  female  appellee  to  have  been  a  pretermitted  child  of 
the  testator,  John  Armistead,  according  to  the  true  construc- 
tion of  the  act  in  such  case  made  and  provided;  nor  is  so  much 
thereof  as  decrees  to  the  appellee,  John  Dangerfield,  in  right  of 
his  wife,  one  ninth  part  of  the  real  and  personal  estate,  after 
the  payment  of  his  debts,  of  which  the  said  testator  died  seised 
and  possessed,  together  with  the  rents  and  profits  of  the  said  real 
estate;  but  that  the  same  is  erroneous  in  not  having  provided 
that  tiie  said  portion,  or  ninth  part,  shotdd  be  raised  by  a 
proportionable  contribution  by  the  devisees  and  legatees  in  the 
said  testator's  will  mentioned  and  those  claiming  under  them, 
as  in  and  by  the  said  act  is  further  provided  and  required;  and 
also  in  this,  that  no  provision  is  made  in  and  by  the  said  decree 
in  favor  of  the  appellees,  for  the  hires  of  negroes,  and  interest 
and  profits  of  the  personal  estate,  which  may  be  eventually 
found  due  to  them  under  the  principle  of  this  decree.  The  said 
decree  is  therefore  reversed  but  vrithout  cost,  the  appellees  be- 
ing the  party  substantially  prevailing,  and  remanded  to  the  court 
of  chancery,  to  be  reformed,  and  finally  proceeded  in  pursuant 
to  the  principles  of  this  decree. 
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In  JI<uHm  v.  S^iUrt  1  Dana,  72,  the  Btatemeiit  is  denied,  as  made  liere 
that  "  whore  a  testator  speaks  of  children  generally  he  is  to  be  understood  as 
referring  to  those,  either  living  and  in  esse,  at  the  time  of  making  his  testa- 
ment, or  at  his  death,  as  circumstances  to  be  collected  from  his  will  may 
justify.*'  The  esse  i»  followed  in  Branton  ▼.  Branton,  23  Ark.  580,  showing 
th«at  it  is  the  peculiar  province  of  a  court  of  equity  to  afford  relief  to  children 
whose  names  are  omitted  in  a  will,  when  a  contribution  is  to  be  raised  from 
different  persons  out  of  a  common  fund. 

The  CMC  is  fdllow«d  as  authority  in  Hansard  t.  EOhU,  9  Lng^  99^  ndte 
ShelbyT.  Shtlby,  1  K  Mon.  26& 


Stockton  v.  Cook. 

[S  KosfuaD.  68.] 

Bnjir  AOAZMr  Bon>  iob  PuBOHASB-HDHsr.  —  A  pmehMsr  of  land 

rsiitsd  by  the  Tender  to  be  free  of  all  inoumbfanoe^  will  not  be  denied 
relief  in  equity  agsiast  his  bond  f <Nr  the  puzehsse-BioMj,  because  of  the 
tact  that  before  making  the  pnrobase,  he  was  fully  apprised  of  the  inonm- 
branoe. 

Bill  in  eqoify  to  be  relieTed  against  a  bond  given  by  Stock- 
ton as  part  payment  for  certain  lands  conveyed  to  plaintiff  by 
W.  &  J.  Roberts,  and  warranted  to  be  free  of  all  incnmbranoes« 
At  the  time  of  the  conveyance  the  lands  were  mortgaged,  and 
it  was  in  evidence  that  plaintiff  was  fully  apprised  of  such  mort- 
gage before  making  the  purchase.  Cook  was  the  assignee  of 
the  bond  and  took  it,  knowing  that  Stockton  had  determined 
not  to  pay  it,  on  account  of  the  mortgage^  which  he  had  dis- 
charged. The  bill  prayed  for  an  injunction  to  stay  execution 
on  a  judgment  recovered  by  Cook  in  an  action  on  the  bond. 

Wtthb^  Chancellory  dismissed  the  bill  with  costs,  as  also  a 
bill  of  review.    Whereupon  plaintiff  appealed. 

By  OoiTJtT.  This  court  is  of  opinion  that  the  said  decree  is 
erroneous;  therefore,  it  is  decreed  and  ordered  that  the  same  be 
reversed  and  annulled  with  costs;  and  this  court  proceeding  to 
make  such  decree  as  the  said  superior  court  of  chancery  ought 
to  have  pronounced,  is  of  opinion  that  the  decree  of  the  said 
court  pronounced  the  twenty-first  day  of  September,  1803,  and 
sought  by  the  bill  of  review  in  this  cause  to  be  reviewed  and 
reversed,  is  also  erroneous;  therefore  it  is  further  decreed  and 
ordered  that  the  same  be  reversed  and  annulled;  that  the  in- 
junction awarded  the  said  John  Stockton  to  stay  execution  of  a 
judgment  recovered  against  him  by  the  said  Harman  Oook,  in 
the  district  court  held  at  New  London,  at  September  term, 
1797,  be  pexpetual;  and  that  the  appellees,  out  of  the  estate  of 
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the  said  Harman  Oook,  in  their  hands  to  be  administered,  if  so 
much  thereof  thej  have,  to  pay  to  the  appellants  the  costs  ex- 
pended  bj  the  said  John  Stockton,  as  well  in  prosecuting  his 
suit  on  the  bill  of  review,  as  in  prosecuting  the  original  suit  in 
t-ie  said  court  of  chancery. 

Bbooss,  J.,  assigned  the  following  reasons  for  concurring  in 
the  decree:  I  concur  in  the  opinion  that  the  decree  of  the  chan* 
cellor  ought  to  be  reversed.  Though  Stockton  was  apprised  of 
the  mortgage  to  Smith  &  Oo. ,  he  did  not  consent  to  take  the  land 
with  that  incumbrance.  The  covenant  of  the  vendors  does  not 
except  it;  and  the  deed  to  the  vendee  contains  an  express  war- 
ranty and  covenant  against  all  incumbrances.  The  vendors 
evidently  preferred  to  take  the  claim  of  Smith  &  Oo.  upon 
themselves  to  having  its  amount  deducted  from  the  purchase- 
money;  they  believed,  no  doubt,  that  as  it  was  a  British  debt 
it  could  never  be  recovered.  The  complainant,  the  vendee, 
having  paid  off  the  mortgage,  has  an  equitable  title  to  have  the 
amount  deducted  from  his  bond  to  the  vendors;  and  their  as- 
signment to  the  defendant  does  not  place  him  in  a  better  situa- 
tion than  that  of  the  assignors. 

FLmmo,  J.,  delivered  a  dissenting  opinion. 


Mason  v.  Williams. 

[S  M.UKWOMD,  126.] 

OoHiBBiair  09  JTmoMSNT  BT  OKS  09  Weak  Minix— A  eopfcMion  of  jndg* 
meikt  and  raleaM  of  equity  will  be  supported,  though  made  by  a  man  of 
weak  vndentanding,  improyident  in  bastnefls  tranBactionay  addicted  to 
intoxication,  and  embarraaaed  in  his  circumstanoes,  and  though  it  was 
induced  by  the  plaintiff  giving  him  time  to  pay  the  money;  when  espe- 
cially no  other  influence  was  exerted,  and  no  fraud  was  committed  in 
obtaining  such  confession,  the  same  being  deliberately  and  voluntarily 
made,  or  by  virtue  of  a  power  of  attorney  deliberately  and  voluntarily 
socacnted. 

Appeal  from  the  superior  court  of  chancery.  The  facts  vere: 
In  the  spring  of  1797,  one  Carr  contracted  with  Mason  to  sell 
the  latter  two  hundred  trees  of  his  own  choice  on  the  former's 
land,  at  one  dollar  a  tree.  No  time  was  fixed  for  cutting  the 
trees.  Fifty  pounds  four  shillings  and  four  pence  was  paid  in 
pursuance  of  the  contract.  Either  before  or  soon  after  this 
contract.  Mason  and  one  Peyton  agreed  to  become  partners  in 
the  purchase;  and  in  the  winter  of  1798,  Peyton  went  to  Wash- 
ington, where  he  was  informed  by  one  of  the  commissioners  of 
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fhat  city  that  he  i¥Ould  be  paid  nine  pence  per  cabic  foot  for  a 
hundred  trees  of  certain  dimensions,  bnt  Peyton  did  not  bind 
himself  to  deliver  the  timber.  Sabseqaent  to  the  contract  with 
Mason,  Oarr  sold  twenty  trees  to  one  Brent,  to  be  cut  from  the 
same  land,  and  for  the  same  price.  Brent  cut  the  trees  in  the 
spring  of  1798,  and  caused  them  to  be  sawed  in  the  September 
following.  Mason  and  Peyton  then  accused  Carr  of  a  breach  of 
contract,  alleging  that  they  had  been  unable  to  procure  a  suffi- 
cient number  of  trees  of  the  desired  dimensions,  and  equally 
near  to  the  landing  with  those  taken  by  Brent.  They  then  re- 
nounced the  contract,  and  threatened  to  sue  Carr,  who  gave 
them  as  a  compromise  two  bonds,  payable  to  each  severally,  of 
three  hundred  dollars  each.  Suits  were  brought  on  these 
bonds,  and  Carr  having  confessed  judgment  on  Mason's  bond, 
Vkfi.fa,  was  issued,  and  a  bond  taken  with  Williams  as  secnriiy. 
To  the  suit  on  Peyton's  bond  judgment  was  confessed,  Peyton 
agreeing  to  give  Oarr  three  years  in  which  to  pay  the  money. 
In  November,  1801,  Carr  died.  Execution  having  issued  against 
Williams,  the  surety,  he  brought  his  bill  against  Mason  pray- 
ing an  injunction  thereto.  And  a  similar  bill  was  filed  by  the 
administrators  of  Oarr  against  Peyton  to  stay  proceedings  upon 
the  judgment  which  he  had  revived  against  them.  The  suits 
were  tried  together. 

The  grounds  on  which  complainants  prayed  relief  were: 
That  the  defendants  had  taken  a  fraudulent  and  unfair  advan- 
tage of  the  weakness  of  Oarr's  mind;  that  they  obtained  the 
bonds  by  threats  and  importunities;  that  the  spirit  of  the  orig- 
inal contract  had  not  been  violated  by  Oarr;  and  that  the  dam- 
ages,  if  any,  to  defendants  were  small.  It  appeared  that  Oair 
was  a  young  man  addicted  to  extravagance  and  intoxication; 
that  he  was  naturally  weak,  timorous,  and  in  the  habit  of  mak- 
ing imprudent  contracts;  and  that  though  in  possession  of  a 
considerable  estate,  he  was  constantly  needy.  Sundry  deposi- 
tions were  read  as  to  the  profits  that  would  probaUy  have  ao- 
omed  from  conveying  the  timber  to  Washington,  from  whioh 
it  appeared  that  the  profits,  if  any,  would  have  beenveiy  smalL 
From  a  decree  of  the  chancellor  making  the  injniintiana  pas 
peiual,  the  defendants  appealed. 

BoUb^  for  the  appellants. 

J7ay,  for  the  appellees. 

Coai;kbb,  J.  There  is  considerable  hardship  in  these  eases; 
and  had  Oarr  in  his  life-time,  and  at  an  early  day  after  the 
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transaotions  complained  of ,  resorted  to  a  court  of  equity  for 
relief,  I  am  not  prepared  to  say  that  his  case  would  not  have 
come  within  the  third  species  of  fraud  enumerated  by  Lord 
Hardwicke,  in  2  Yes.  165,  which  is  recognized  by  the  Lord 
Chancellor  in  HecUhcoie  y.  Paignon,  2  Bro.  0.  0.  175.  But 
contracts  which  might,  at  first,  be  declared  invalid  by  a  court  of 
chancery,  may  afterwards  receive  strength  by  acts  of  confirma- 
tion: 8  P.  Wms.  290.  In  this  case  there  have  been  various  acts 
of  this  kind:  1.  An  unconditional  confession  of  judgment  to 
Mason;  2.  The  execution  of  a  delivery  bond,  which  does  not 
appear  to  have  been  done  in  order  to  gain  time  to  resort  to  a 
court  of  chancery,  but  vnth  intention  to  pay  the  debt;  8.  He 
gave  a  sum  of  money  to  obtain  a  delay  of  execution  on  this 
bond;  4.  Independent  of  this^  he  paid  a  horse  and  saddle  in 
part  discharge  of  the  delivery  bond;  and,  5.  He  confessed  judg- 
ment in  favor  of  Peyton  for  his  half  of  the  debt,  with  a  release 
of  all  equity  against  him.  These  various  acts  of  confirmation^ 
in  a  case  in  which  originally  I  should  have  entertained  consider- 
able doubts,  are  too  numerous  and  strong  to  be  surmounted* 
The  decrees  must  be  reversed. 

Brooks,  J.  I  am  not  satisfied  that  there  is  any  proof  in  these 
cases  that  William  Oarr  labored  under  a  general  incapacity  to 
make  a  contract.  That  he  was  improvident,  extravagant,  and 
of  very  feeble  understanding,  seems  not  to  be  denied.  Nor  am 
I  of  opinion  that,  at  the  time  he  executed  the  bond  in  question, 
he  was  incapable  of  contracting.  I  will  not  now,  however^  de- 
cide that  he  had  no  equity  under  all  the  circumstances  attend- 
ing that  transaction.  I  shall  only  observe  that  if  he  had  he 
released  it  in  one  of  the  cases  before  the  court,  with  his  eyes 
open  and  upon  full  deliberation.  But  what  I  rely  on  as  affect- 
ing both  cases  is,  that  he,  long  after  the  bonds  to  the  appel- 
lants, deliberately  and  of  his  own  accord,  confessed  judgments 
and  made  several  payments.  However  improvidentiy  all  thia 
might  have  been  done,  he  does  not  appear  to  have  been  under 
any  pressure,  or  delusion  proceeding  from  the  other  party;  and 
the  rule  is  **  cujua  est  dare^  ejiia  est  disponere."  The  contract 
sought  to  be  set  a8i4e  was  not  a  contraet  against  law;  it  was  not 
usurious,  and  confirmations  in  which  no  fraud  has  been  prac- 
ticed, except  of  contracts  of  the  last  description,  are  never  re- 
lieved  against  in  a  court  of  equity.  The  case  of  Coles  v.  Oibbons, 
3  P.  Wms.  290,  decided  by  Lord  Talbot,  is  supposed  to  have 
settled  this  rule.  That  case  is  relied  upon  by  Lord  Hardwicke» 
in  the  case  of  Chesterfield  v.  Janssen,  2  Yes.  125;  S.  C.  1  Atk« 
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801,  in  which  the  doctrine  is  Tsry  ably  illttstrated  by  him.  I 
am  therefore  of  opinion  that  both  the  decrees  mart  be  reTecaedy 
the  injunctions  perpetuated  as  to  the  sums  paid«  and  diflaolTed 
as  to  the  balances  due. 

BoAME,  J.  9  delivered  a  oonoorring  opinion. 
PiiSiaNO,  J.«  delirered  a  dissenting  opiniott. 


MosELEY  V.  Buck. 

[3  MuinroBD,  2S3.] 

Fbaxtd  bt  Agent. — Where  an  agent  employed  to  mU  a  ttaot  of  land 

himself  the  purchaser  from  his  principiJ,  from  whom  he  <^«»^»*^f  fha  ImiI 
that  a  higher  price  could  be  obtained,  he  is  guilty  of  a  fraad,  whioh  wHl 
render  the  pnrchase  void. 

Rbuxt  in  Equity. — ^In  such  case  equity  will  compel  him  to  reoonvej,  on  hit 
receiving  back  his  purohase-mon^  with  intarest^  aad  ooa^el  faim  to  so- 
oount  for  rents  and  profits. 

Bill  in  equity,  filed  by  the  administrators  and  heirs  of  Moee- 
ley  against  Buck  and  Brandner  for  the  rescission  of  a  oontnct 
for  the  sale  of  land  and  a  reconveyance  thereof.  It  appeared  that 
Moseley  had  in  his  life-time  authorized  the  defendants  to  sell 
the  lands  in  question,  having  previously  informed  them  that 
two  shillings  per  acre  had  already  been  offered  therefor;  that 
the  defendants,  as  agents,  undertook  to  sell  the  lands  for  Uose- 
ley,  and  having  informed  him  that  no  more  than  two  shillings 
per  acre  could  be  got,  proposed  to  purchase  the  land  at  that 
price  for  themselves;  that  placing  confidence  in  their  assertions 
Moseley  was  induced  to  accede  to  their  proposals;  that  sinoe 
Moseley's  death  plaintiffs  ascertained  that  more  than  two  shil* 
lings  per  acre  had  been  offered  to  the  agents  for  the  land,  and 
that  an  action  had  been  commenced  by  those  who  had  made 
this  offer  against  defendants  for  preventing  their  purchase  of  the 
land  by  the  fraudulent  concealment  of  their  offer.  The  defend- 
ants in  the  present  suit  admitted  the  agency,  but  denied  all 
fraud  and  concealment.  The  pleadings  in  the  other  suit  wen 
offered  in  evidence  in  support  of  plaintiffs'  bill. 

Tatlob,  Chancellor,  dismissed  the  bill,  whereupon  thisi^pail 
was  taken. 

Wickham,  for  the  appellants,  urged  that,  if  fraud  was  prcved, 
the  contract  must  be  wholly  rescinded;  that  the  answer  of  the 
defendants  in  the  action  brought  by  the  proposed  purchasers 
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was  concluaiTe  evidence  againBt  the  defendants  of  their  fiaad: 
Paake's  Ev.  54;  Orant  t.  Jackaon^  Peake,  203;  and  that  it  was 
the  duty  of  the  agents  to  get  the  beat  price  they  could. 

WiUiams,  contra,  contended  that  no  fraud  appeared  in  the 
transaction,  and  that,  in  any  event,  the  amount  of  plaintiffs'  re- 
covery should  be  the  difference  between  two  shillings  per  acre 
and  the  price  which  might  have  been  obtained. 

By  Court,  Boane,  J.  An  appeal  having  been  allowed,  by  con- 
sent, from  the  decree  in  this  case,  as  far  as  it  relates  to  the  heirs 
of  Benjamin  Moseley  deceased,  and  the  cause  coming  on  to  be 
heard,  as  well  in  relation  to  the  said  heirs  as  to  the  present  ap- 
pellants, the  court  is  of  opinion  that  the  contract  for  the  pur- 
chase of  land  in  the  proceedings  mentioned,  was  made  under 
such  circnmstances  of  fraud  and  concealment  that  the  same 
ought  to  be  vacated.  The  decree  of  the  court  of  chancery  is 
therefore  reversed  with  costs,  and  this  court  proceeding,  etc. 
It  is  fiurther  decreed  and  ordered  that  the  said  land  be  recon- 
veyed  to  the  said  heirs  of  Benjamin  Moseley,  on  the  appellees' 
receiving  back  their  purchase-money  with  interest;  and  that  an 
account  of  the  rents  and  profits  of  the  said  land  be  also  taken, 
if  the  appellants  shall  desire  it;  the  said  money  to  be  paid  on 
or  before  a  day  to  be  limited  by  the  said  court  of  chanceiy,  and 
the  land  aforesaid  to  remain  ultimately  liable  for  the  payment 
thereof;  and  the  cause  is  remanded  to  the  said  court  of  chan* 
eery  to  be  finally  proceeded  in  pursuant  to  the  forgoing  priii* 
oiples. 

MoGoBMACK  V.  Obankon. 

Omnasmm/m  bt  Oo-saB>rT.--Bqmty  wiUnotoompelaminlxiiiaYxMiidto 
oontribute  to  the  relief  of  hiB  oo-surety  who  hai  been  obliged  to  pay  the 
debt^  uilew  it  ftppean  th«t  due  diligonoe  was  naed,  without  eflfool^  to 
obtain  reimbmiement  from  the  principal,  or  that  he  waa  inaolventb 

Bill  in  equity  by  the  appellant  against  the  appellees.  Mo- 
Oormack,  the  plaintiff's  intestate,  had  been  conaeoority  with 
Obannon,  for  Bichard  Boucher,  in  a  bond  to  Henry  Whiting, 
on  which  judgment  had  been  obtained  and  satisfied  by  McOor* 
mack  alone,  whose  administrator,  therefore,  sued  the  represen- 
tatives of  Obannon  for  contribution. 

Bbown,  Ohaucellor.  The  court  is  satisfied  from  the  evidence 
in  this  cause  that  the  plaintiff's  intestate  and  the  testator  of  the 
defendants  were  co-sureties  of  Bichard  Boucher;  that  the  plaint* 
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ifTe  inteBtate,  on  the  first  day  of  October,  1793,  discharged  the 
whole  debt;  and  there  is  no  evidence  to  prove  that  he  ever  re- 
ceived, either  fiom  Boucher  or  Obannon,  any  payment  or 
indemnity.  Obannon  was  dead  before  judgment  was  had  on 
the  bond,  and  it  is  not  pretended  that  any  payment  was  made 
by  him.  Boncher,  it  appears,  remained  in  Berkeley  county  for 
about  ten  years  after  the  judgment  against  him  and  his  securi- 
tiesy  and  about  two  years  after  payment  by  MoOormack,  during 
which  time,  or  the  greater  part  of  it,  he  was  possessed  of  both 
real  and  personal  property,  of  which  the  debt  might  by  possi- 
bility have  been  made.  He  is  not  made  a  defendant,  although 
it  is  possible  he  might  have  proved  a  payment  or  satisfaction  to 
McCormack  or  Whiting.  This  omission,  with  the  length  of 
time  between  the  payment  by  McCormack,  who,  it  appeared, 
lived  about  nine  months  after  the  payment,  and  the  institution 
of  this  suit,  might  raise  a  presumption  of  a  payment  by  Boucher. 
The  cause  of  action  commenced  first  October,  1793;  suit  is 
instituted  the  sixteenth  day  of  August,  1806,  nearly  twelve 
years  after;  and  the  statute  of  limitations  is  relied  on  by  the  de- 
fendants. This,  it  is  contended,  does  not  apply  to  the  present 
case:  1.  Because  co-securities  are  trustees  for  each  other;  2. 
The  payment  by  McCormack  must  relate  back  to  the  date  of  the 
bond;  and,  3.  McCormack  is  to  be  considered  a  bond  creditor. 

1.  In  whatever  light  courts  of  chanceiy  might  fonnerly  have 
viewed  co-securities,  in  order  to  bring  them  within  their  con- 
trol and  to  do  whatever  was  considered  just  and  equitable 
between  them,  when,  perhaps,  no  other  tribunal  had  cognizance 
of  their  case,  I  cannot,  since  our  act  of  assembly  has  given  them 
relief  against  each  other  at  law,  see  why  their  undertaking 
should  be  considered  such  a  trust  as  would  bar  the  statute  of 
limitations,  which  is  equally  respected  by  courts  of  chanceiy 
and  of  law,  except  in  cases  exclusively  within  the  jurisdiction  of 
the  former. 

2.  If  the  payment  by  McCormack  in  1793  can  be  considered 
as  relating  back  to  the  date  of  the  bond  in  1783,  so  as  to  make 
it  a  debt  of  Obannon's  to  that  date;  and  if  the  will  of  Obannon 
can  be  construed  into  an  acknowledgment  of  that  debt,  and  an 
assumpsit  to  pay  it  whenever  it  should  be  demandable  by 
McCormack  as  his  co-security,  although  this  did  not  happen 
until  nine  years  after  his  death;  this  is  placing  McCormack 
only  where  our  act  of  assembly  has  placed  him.  But  if  it  is 
supposed  that  the  devise  in  Obannon's  will,  viz. :  "  I  desire  that 
all  my  just  debts  be  paid,"  imposes  a  duty  upon  the  represent*" 
tives  of  Obannon  against  the  defendant,  of  which  the  atatats 
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affords  no  bar;  that  supposition  is  believed  not  to  be  correct 
whenever  the  duty,  as  here,  is  demandable  at  law.  The  devise 
in  such  case,  it  would  seem,  ought  to  have  no  greater  or 
other  effect  than  a  promise  of  payment  by  the  testator  in  hia 
life-time,  viz.,  to  revive  the  right  of  action;  and  not  to  create 
such  a  trust  as  would  prevent  the  executor,  after  the  lapse  of  five 
years  from  his  qualification,  from  pleading  the  statute  in  bar. 
For  one  ground  of  the  statute  is  the  presumption  of  payment 
arising  from  the  length  of  time.  In  this  case  the  cause  of  ac- 
tion which  under  our  act  of  assembly  was  purely  legal,  arose 
nearly  twelve  years  before  the  commencement  of  this  suit;  and 
I  cannot  see  why  it  should  not  be  barred  by  the  statute,  unless 
the  plaintiff  is  to  be  considered  a  bond-creditor  of  the  defend- 
ants. 

8.  If  the  plaintiff  was  now  coming  in  with  other  creditors  for 
a  distribution  of  the  estate  of  Boucher,  he  would  be  consid- 
ered as  standing  in  the  shoes  of  Whiting,  the  obligee,  or  rather 
Whiting,  the  judgment-creditor;  and  this  upon  the  general  rule 
adopted  for  the  marshaling  of  assets.  This  is  the  doctrine 
laid  down  in  the  cases  of  Eppea  v.  Bandolph,  2  Gall,  125;  and 
Tindey  v.  Anderson,  3  Id.  329.  But  this  doctrine  is  not  appli- 
cable, it  is  believed  in  this  case,  where  one  innocent  security  is 
seeking  contribution  from  another  innocent  security.  It  is 
unnecessary  to  say  how  far  this  court  would  have  interfered  if 
McCormack  had  obtained  an  assignment  of  the  bond  after  pay- 
ment; that  has  not  been  done.  The  case  of  Parsons  v.  Prud- 
dock,  2  Yera.  608,  was  a  case  between  the  securities  in  the 
bond  and  the  special  bail,  who  was  considered  by  the  court  as 
the  obligor  himself,  and  on  that  ground  agreed  to  pay  the 
amount  of  the  judgment  to  the  securities,  without  contribution 
on  their  part.  It  is  therefore  adjudged,  ordered  and  decreed 
that  the  bill  of  the  plaintiff  be  dismissed,  but  without  costs; 
this  being  a  claim  which  the  administrator  might  well  conceive 
it  his  duty  to  prosecute. 

WiUiams,  on  behalf  of  the  plaintiff,  appealed  from  this  de- 
cree.   No  counsel  appeared  for  the  appellees. 

By  Oourt,  FLEMma,  J.  Not  deciding  any  other  point  in  this 
cause,  the  court  is  of  opinion  that  it  does  not  appear  that  due 
diligence  was  used  to  obtain  the  sum  claimed  of  the  principal 
obligor,  Bichard  Boucher,  nor  that  he  was  insolvent;  and  that 
there  is  no  error  in  the  said  decree,  which  is  therefore  affirmed. 


Followed  and  approved  in  OauU  v.  Calland,  7  Leigh,  603. 
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Commonwealth  v.  Swinnbt. 

FoaaxET.-^XJpon  an  indictmeiit  for  forging  a  oheok  npon  tiM  bMik  «l  "VlqiWai 
and  obtaining  a  note  of  the  said  bank  therefor  under  a  statate^  pawed  W 
fore  the  bank  was  established,  and  a  verdict  of  goilty,  it  waa  held  thai 
jndgment  must  be  airested. 

InDiOTMENT  at  the  district  court  of  Bichmond  in  September, 
1806,  for  a  misdemeanor  in  fraudulently  obtaining  from  the 
bank  of  Virginia  a  bank  note  of  one  hundred  dollars.  There 
were  two  counts;  the  first  charged  that  the  defendant  applied  at 
the  bank  of  Virginia,  and  did  falsely  pretend  and  affirm  that  he 
was  authorized  and  directed  by  Qeoi^e  Wythe  [Ohanoellor 
Wythe]  to  apply  to  the  cashier  of  the  said  bank  for  the  sum  of 
one  hundred  dollars  for  the  use  of  the  said  George  Wythe,  the 
said  G.  W.  haying  money  to  a  greater  amount  deposited  there; 
and  presented  a  false  letter  directing  the  cashier  to  pay  to  him- 
self or  bearer,  one  hundred  dollars;  and  in  consequence  whereof, 
the  money  was  paid,  in  a  note  of  the  bank  of  Virginia.  The 
second  count  was  like  the  first,  except  that  the  writing  by  which 
the  note  of  one  hundred  dollars  was  charged  to  have  been 
obtained  was  described  as  *'a  false,  feigned  and  counterfeit 
token,  etc.,  to  the  similitude  and  likeness  of  a  true  check  or  order 
of  him,  the  said  G.  W.,"  etc. 

The  prisoner  was  found  guilty  by  the  jury,  whereupon  he 
moved  to  arrest  the  judgment  for  the  following  reasons:  Be- 
cause the  offense  is  not  within  the  statute  under  which  the 
indictment  is  laid,  inasmuch  as:  1.  The  statute  which  was 
passed  on  the  eighteenth  of  November,  1789,  was  intended  to 
punish  a  pre-existing  evil,  which  is  represented  as  having  be- 
come common,  and  which  is  minutely  described  in  the  preamble 
to  the  statute,  to-wit:  *'  the  falsely  and  deceitfully  contriving, 
devising,  and  imagining  privy  tokens  and  counterfeit  letters,  in 
other  men's  names,  unto  divers  persons,  their  particular  friends 
and  acquaintances."  Whereas  banks  were  not  introduced  into 
the  commonwealth,  until  many  years  after  the  said  eighteenth  of 
November,  1789,  and  therefore  could  not  have  been  vrithin  the 
contemplation,  any  more  than  they  are  within  the  language  of 
the  statute;  2.  The  phraseology  of  the  statute  precludes  the 
possibility  of  its  application  to  banks;  the  terms  *'  divers  persons, 
their  particular  friends  and  acquaintances,''  can  relate  only  to 
priyate  individuals,  not  to  a  body  corporate ;  an  ideal  body.  The 
bank  of  Virginia  is  no  more  a  person  than  the  commonwealth  of 


Not.  1806.]       Oojcmonwealth  t;.  Swinnex.  613 

yiiginia,  much  less  is  it  the  particular  friend  and  aoquaintanca 
of  any  one;  8.  The  statute  requires,  that  the  person  who  shall 
be  punished  under  it  shall  have  gotten  into  his  possession  the 
money  or  goods  of  another.  Whereas  the  defendant  is  charged 
with  haTing  gotten  possession  of  a  note  of  the  bank  of  Yirginia, 
which  is  neither  the  money  nor  goods  of  the  said  George 
"Wythe,  because  having  been  delivered  under  a  check  not  drawn 
by  him,  the  bank  has  no  right  to  charge  it  to  bis  account, 
neither  is  it  the  money  or  goods  of  the  bank,  but  simply  the 
promissory  note  of  the  bank  for  the  future  payment  of  money, 
and  as  to  all  legal  purposes,  merely  on  a  footing  with  the  promis- 
sory note  of  an  individual. 

The  question  arising  on  these  reasons  in  arrest  was  adjourned 
to  the  general  court. 

The  Ooort,  Ttleb,  WmxE,  GABBiNaTON,  Stuabt,  Bbookb  and 
HoiiUBS,  JJ.,  decided  that  judgment  on  the  verdict  in  the  record 
mentioned  ought  to  be  arrested. 


This  CMe  is  inyested  with  a  melancholy  interest,  beosose  the  defendant 
the  nephew  of  the  distinguished  Chancellor  Wythe,  of  Viiginia,  whose 
name  he  fozged  in  this  instance.    In  a  sketch  of  Chancellor  Wythe's  life^ 
Ij  Henxy  Clay,  prefixed  to  Wythe^s  Reports,  we  read,  after  a  detailed 
histoay  of  his  life  and  judicial  career,  the  following  account :  "It  is  painful 
and  mdanoholy  to  reflect  that  a  man  so  pure,  so  upright^  so  virtuous,  so 
learned,  so  distinguished  and  beloved,  should  have  met  with  an  unnatural 
death.    The  event  did  not  occur  until  several  years  after  I  emigrated  from 
Richmond  to  the  state  of  Kentucky,  and  of  course  I  am  not  able,  from 
penooal  knowledge,  to  relate  any  of  the  circumstances  which  attended  it^ 
Of  these^  however,  I  obtained  such  authentic  information  as  to  leave  no 
doubt  in  my  mind  as  to  the  manner  of  its  occurrence.    He  had  a  grand- 
nephew,  a  youth  scarcely,  I  believe,  of  mature  age,  to  whom,  by  his  last  will 
snd  testament^  written  by  me,  upon  his  dictation,  before  my  departure  from 
Richmond,  after  emancipating  his  slaves,  he  devised  the  greater  part  of  his 
estate.    That  youth  poisoned  him  and  others — black  members  of  his  hoose- 
..  hold — ^by  putting  arsenic  into  a  pot  in  which  coffee  was  preparing  for  break- 
^fsst.    1^  paper  which  had  contained  the  arsenic  was  found  on  the  floor  of 
the  kitchen.   The  coffee  having  been  drank  by  the  chancellor  and  his  servants, 
the  poison  developed  its  usual  effects.    The  chancellor  lived  long  enough  to 
•end  for  his  nsi^^bor,  Major  TVilliam  Duval,  and  got  him  to  write  another 
win  for  him,  disinheriting  the  ungrateful  and  guilty  grand-nephew,  and  mak- 
ing other  dispositions  of  his  estate.    An  old  negro  woman,  his  cook,  also  died 
under  the  qpention  of  the  poison,  but  I  believe  that  his  other  servants  recov- 
ered.  After  the  dhanoellor's  death  it  was  diaoovered  that  the  atrocious  author 
of  it  had  also  forged  bank  checks  in  the  name  of  his  great-uncle,  and  he  was 
sabseqnently,  I  understood,  prosecuted  for  the  forgery,  convicted  and  sen- 
tenced to  the  penitentiary;  but  whether  that  was  the  fact  or  not^  can  be 
ascertained  by  a  resort  to  the  records  of  tiie  proper  criminal  courts  in  Rich- 
mond.'* 

Am.  Dm.  Tol.  Y— S8 
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GOMMONWEAXTH   V.  SOMERYILLE. 
[1  YmaaoA.  Oaos,  161.] 

HiXBXM. — A  count  in  an  mdictm«nt  chazging  a  beatuig  of  A.  &,  viih  a 
hickory  dub,  etc.,  thereby  maiming  and  disabling  him  by  fmofeariog  bis 
■knll,  etc.,  waa  held  not  to  be  a  good  oonnt  for  mayliemy  bat  good  aa  a 
connt  for  aasanlt  and  battery  of  an  aggravated  nature. 

AVTBMroia  Aoqutt. — A  plea  to  such  indictment  that  the  offenae,  if  com- 
mitted, was  committed  in  H.  oounty,  and  that  after  the  commitment  of 
the  offense,  an  examining  court  of  H.  county  had  acquitted  the  defend- 
ant»  and  a  profert  of  the  record  of  said  examining  coort  waa  held  not  to 
be  supported  by  the  record  of  such  examining  court. 

AOTBXWOJS  Convict. — A  plea  of  autrtfoia  convict  to  auch  indictment  waa  held 
not  to  be  supported  by  the  record  of  an  action  prosecuted  by  the  assaulted 
person,  in  which  the  declaration  charged  the  beating  and  fracturing  of 
the  skull,  etc.,  in  terms  seeming  to  show  the  offense  to  be  the  same,  and 
in  which  the  prosecutor  recovered  damages  from  the  defendant. 

LffDioniEiiT  in  the  district  court  of  Morgan  Town,  for  striking 
John  G.  Jackson  on  the  head  with  a  hickory  club,  thereby 
maiming  and  disabling  him  by  fracturing  his  skuU.  There  was 
also  a  count  for  a  simple  assault  and  battery,  and  another 
count  which  was  found  not  true.  The  defendant  filed  a  plea 
to  the  jurisdiction,  setting  forth  that  the  assault  and  battery 
and  the  maiming  were  the  same  act,  and  had  been  com- 
mitted, if  at  all,  in  Harrison  county;  that  defendant  had  been 
tried  in  that  county  by  an  examining  court  and  had  been 
acquitted,  and  had  entered  into  a  reoogniEance  to  appear  be- 
fore the  next  quarterly  term  of  the  Harrison  court,  and  had 
flo  appeared  and  been  discharged;  and  that  the  offense  charged 
in  the  indictment  and  the  charge  tried  by  the  Harrison  county 
court  are  the  same.  Profert  of  the  record  of  the  examining 
court  was  made.  A  demurrer  to  this  plea  was  sustained,  where- 
upon defendant  pleaded  not  guilty.  Subsequently,  a  special 
plea  of  avirefcM  convict  was  filed,  alleging  that  Jackson  had 
presented  a  bill  of  appeal  in  Harrison  county  for  the  mayhem, 
and  recovered  damages  of  defendant.  To  this  plea  there  waa 
a  replication,  but  the  parties  agreed  to  submit  the  point  upon 
an  agreed  statement  of  facts:  That  an  action  was  prosecuted  by 
Jackson  against  Somerville  for  the  same  offense  ehaiged  in  the 
indictment;  that  the  declaration  contained  two  counts,  one  for 
assaulting  plaintiff  with  clubs,  beating  and  wounding  him  and 
fracturing  his  skull,  the  second  was  for  a  simple  assault  and 
batteiy.  This  plea  was  orerruled.  A  further  speoial  jdea  of 
former  acquittal  by  a  court  of  justices  for  Harrison  county 


Jxme,  1811.]       Commonwealth  r.  Mobbib.  SlH 

also  oTemiled,  and  defendant  was  then  tri6d  on  his  plea  of  not 
goilfrjr  and  convicted. 

The  case  was  then  resenred  for  the  opinion  of  this  court 
npon  four  qaestions,  which  appear  from  the  deotsion. 

The  Ooort,  William  Nxlson,  Whitb,  Caebinqton,  Bboou, 
Holmes,  Coaltsb,  Huoh  Nelson  and  Bbockbnbbouoh,  JJ.,  de- 
clared it  to  be  their  unanimous  opinion,  1.  That  the  first  count 
in  the  indictment  in  the  record  referred  to  is  not  a  good  count 
for  mayhem,  but  that  it  is  good  as  a  count  for  an  assault  of  an 
aggravated  nature;  2.  That  any  plea  of  a  former  acquittal  of 
the  offenses  in  the  first  and  third  counts,  or  either  of  them,  is 
not  supported  by  the  record  of  the  examining  court  of  Har- 
rison county;  3.  That  it  is  unnecessary  to  decide  the  third 
point,  as  any  plea  of  a  former  acquittal  is  not  supported  by 
the  record;  4.  And  as  to  the  fourth  point,  that  the  agreed  case 
and  record  referred  to  will  not  support  the  plea  of  a  former 
oonTietion  upon  an  appeal  alleged  in  Harrison  county  court. 


Commonwealth  v.  Morbib. 

[lTtean4CAni.l76.] 

TuuauMk  Tsoxa  nr  Libsl. — ^Upon  «a  indiotaient  or  infomalioB  lor  libd*  it 
is  in  no  mm  neoeMuy  or  proper  for  the  defendant  to  plead  the  tnith  of 
tbelibeL 

Whkn  Truth  a  JuannaATiON. — ^Upon  an  indietment  or  infonnation  for  libel 
againtt  pablio  offioen,  or  oandidatea  for  pablio  offioe,  tnith  ia  a  jnstifioa- 
tion,  and  may  be  given  in  evidenoe. 

Tbutb  tK  MfnoAmdr.— Upon  sn  indiotment  of  information  for  libel  of  indi- 
Tidnal^  not  paUio  oAoen^  or  candidates  lor  pablio  off oe,  trnth  is  no 
jnatifioation,  bat  may  be  given  in  evidence  in  mitigation  of  a  fina 

Ihtobkation  setting  forth  that  the  defendant  did  maliciously 
write  and  puMfsh  certaiii  libdotts  imltets  of  and  eonoeiuing 
Thomas  Ward,  a  sheriff.  The  writing  charged  as  libelous  was 
a  petition  addressed  to  the  speaker  and  members  of  the  general 
assembly,  which  stated  that  Ward  was  procuring  to  be  signed  a 
petition  to  have  the  justice's  court  held  on  certain  lands,  alleged 
to  be  the  property  of  Ward,  and  that  for  the  purpose  of  obtain- 
ing signatures  to  his  petition,  Ward,  who  had  the  collection  of 
taxes,  would  grant  indulgence  to  ignorant  and  illiterate  men, 
and  promised  not  to  be  over-strenuous  in  his  collections,  and 
that  in  this  manner  he  procured  signers,  as  he  rode  through  the 
country  in  his  office  of  sheriff,  in  secret  and  hidden  places. 
General  issue  pleaded,  together  with  pleas  that  the  matters 
charged  as  libelous  were  true.    The  case  was  submitted  to  this 
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oourt  upon  tihe  point  reserved,  as  to  when,  if  ever,  the  truth  can 
be  pleaded  or  giren  in  eyidence  under  the  general  issue  upon 
an  indictment  for  libel. 

Bj  Oourt,  NsLsoN,  Whtcb,  Houcbs,  Bbookehbbouoh,  Johhbon, 
Oabb  and  Sioth,  JJ.,  concurring.  It  is  the  unanimous  opinion 
of  the  oourt,  that,  by  the  conunon  law,  truth  is  no  justification  of  a 
libel,  and  cannot  as  such  be  given  in  evidence  on  an  indictment 
or  information  for  the  offense.  In  this  commonwealth  the  sec- 
ond article  of  the  bill  of  rights  having  declared  **  that  all  power 
is  vested  in,  and  consequently  derived  from,  the  people,  thai 
magistrates  are  their  trustees  and  servants,  and  at  all  times 
amenable  to  them,"  it  follows  as  a  necessary  consequence  thai 
the  people  have  a  right  to  be  informed  of  the  conduct  and  char- 
acter of  their  public  agents.  In  the  case  of  an  indictment  or  in- 
formation for  a  libel  against  public  officers,  or  candidates  for 
public  office,  truth  is  a  justification,  and  may  be  given  in  evi- 
dence as  such  under  the  general  issue,  and  this  fonns  an  exoep- 
tion  to  the  general  rule  established  by  the  common  law;  but 
even  in  such  case,  any  libelous  matter  which  does  not  tend  to 
show  that  the  person  libeled  is  unfit  for  office,  cannot  be  justi- 
fied because  it  is  true.  In  case  of  individuals,  who  are  neither 
officers  nor  candidates  for  office,  truth  is  no  justification  of  a 
libel,  on  an  indictment  or  information,  but  in  all  such  caaee  it 
may  be  given  in  evidence  in  mitigation  of  the  fine.  In  the  oaae 
now  before  the  court,  the  truth  may  be  given  in  evidence  in  jua- 
tification,  it  being  lawful  for  a  petitioner  to  state  to  the  legialatuie 
the  facts  set  forth  in  the  petition  charged  in  this  oaae  as  a  libaL 
In  no  case  is  it  neoessary  or  proper  that  tha  defeiidaiik»  agaouit 
whom  there  ia  an  indiefanant,  or  information  for  a  libels  ahoiild 
plead  the  libaL 
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Fduor. — For  *  praminm  of  two  and  a  half  per  oenk«  Am  ayad 
K  to  inmre a  negro  slave  at  the  time  reported  to  be  loal en  board  aboat 
B.  had  no  intereat  in  the  negro;  bnt  hia  Iocs  being  prored  aa  reported,  he 
waa  held  entitled  to  reoover  hia  Talne. 

Aonoir  on  a  polioy  of  insurance  on  a  n^gro.  The  juiy  found 
for  the  pLiintiffy  and  assessed  his  damages  at  two  hundred 
pounds,  subject  to  the  opinion  of  the  court.  It  appeared  the 
plaintiff  sent  a  boat  loaded  with  brick  from  Richmond  to  Davis' 
Bay,  a  distance  of  about  seven  or  eight  miles.  The  boat  waa 
manned  by  a  white  man,  and  several  negroes,  among  whom  was 
a  negro  named  Jacob.  Shortly  after  the  boat  had  started,  a 
report  was  circulated  that  the  boat  and  all  hands  on  board  were 
lost.  The  plaintiff  and  defendant  being  together  when  the  re- 
port reached  them,  the  defendant  offered  to  insure  the  negro, 
Jacob,  at  two  and  a  half  per  cent.,  which  was  agreed  to  by  the 
plaintiff,  who  paid  down  the  premium.  It  turned  out,  as  re- 
ported, that  all  hands  were  lost.  The  jury  found  that  the 
plaintiff  acted  in  good  faith,  but  that  he  had  no  interest  what* 
over  in  the  property  insured. 

By  Oourt,  Hall,  J.*  It  is  submitted  to  this  court  to  decide, 
whether  upon  the  facts  found  by  the  jury  in  this  case  the  plaint- 
iff be  entitled  to  recover.  It  is  not  contended  that  this  case 
falls  within  the  purview  and  meaning  of  any  act  of  assembly 

*The  J«dgM  dnriag  this  p«riod  wtre  Tsylor,  HtU,  Locke,  Lowxla,  Hendtnon  ana  Sa^ 
iMIl.  Judge  Wright  lunrlng  died  liaM  lot  tam,  Btnrj  SMweU  wm  eppotatod  bj  the 
fOfTWBor  to  take  hii  placa. 
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passed  in  this  state,  for  the  purpose  of  sappressiiig  unlawful 
gaming;  and  there  can  be  no  doubt,  but  that  the  common  law, 
which  is  the  law  of  this  ptate,  interposes  no  obstacle  to  a 
recoveiy.  Marshall  on  Insurance,  96,  says,  '*  Innocent  wagers 
have  long  had  the  sanction  of  the  common  law:  11  Bep.  876;  1 
LeY.  83;  6  Burr.  2802.  They  are  only  deemed  illegal  when  they 
are  prohibited  by  statute;  when  they  tend  to  create  am  improper 
influence  on  the  mind  in  the  exercise  of  a  public  duty;  when 
they  are  contra  bonoa  mores,  or  in  any  other  manner  tend  to  the 
prejudice  of  the  public,  or  the  injury  of  third  persons:''  6  T.  B. 
499;  1  T.  B.  66;  6  T.  B.  610;  Oowp.  729.  And  to  the  cases 
referred  to  by  Marshall,  may  be  added  the  case  of  Oood  v.  EUioi^ 
8  T.  B.  693.  These  authorities  are  condnsiTe.  Let  judgment 
be  entered  for  the  plaintiff. 

See  ^ttmi  ▼•  JNier,  4  Am.  Deo.  292;  in  x«gard  to  wigeiB.  In  2  Ptesons  en 
Contnoti,  766,  this  sabjeot  is  ooneidered,  and  the  prinoipal  oaee  ii  notioed, 
with  othen  in  whioh  the  Tftlidity  of  wnger  oontmcte  has  been  upheld;  Iwt  hy 
statute  in  Tfagland  and  in  many  of  our  states  suoh  eonteuets  are  dselaied 
ill^gd.  And  now  by  statute  in  Koith  Oacolin%  all  wnfir  eonteaets  ai*  Toid: 
BattLe*^  Berisal,  482. 


Kbddib  V.  Moors. 

tkWjmtmaet,4l.\ 

Season  ImnauflDro  Jusnon'  JuuBDicnoK.— An  aot  of  assembly  ii 

ing  the  Jnrisdiotion  of  a  justioe  of  the  peaoe  to  thirty  pound%  k  not 
unoonstitntional  as  depriviu/ip  a  party  of  a  trial  aooording  to  the  \mw  el 
the  land. 

Aoiioir  of  debt  commenoed  by  a  warrant  issued  by  a  justioe 
of  the  peace,  which  warrant  commanded  the  officer  to  whom  it 
was  directed  to  hold  the  defendant  in  arrest,  to  answer  for  the 
sum  of  eighteen  pounds  owing  to  defendant.  Judgment  was 
given  for  the  plaintiff,  from  which  the  defendant  appealed  to 
the  county  court,  where  it  was  pleaded  **  that  the  warrant  was 
iseued  for  a  sum  abore  twenty  dollars,  whereas  by  the  constitu- 
tion of  the  United  States  and  the  law  of  the  land,  a  justioe  of 
the  peace  has  no  jurisdiction  in  a  sum  over  twenty  doUan,  and 
cannot  issue  a  warrant  or  render  any  judgment  for  a  sum  greater 
than  twenty  dollars."  The  plaintiff  demurred,  and  the  defand- 
ant  having  joined  in  the  demurrer,  the  case  was  bj  consent  re> 
moved  to  the  superior  court,  and  the  presiding  judge  ordered 
the  case  to  be  sent  up  to  this  court  upon  the  question  *' whether 
a  justice  of  the  peace,  by  the  law  of  the  land,  has  junsdiolioa 
over  a  sum  greater  than  twenty  dollars." 
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«7oceIy?i,  for  tbe  defendant. 
No  appearance  for  plaintiif. 

By  Oouri,  Locke,  J.  It  is  intended,  by  the  qneetion  arising 
upon  this  demurrer,  to  ascertain  vhether  the  act  of  assembly 
inereasing  the  jurisdiction  of  a  jastioe  of  the  peace  to  the  sam 
of  thirty  pounds,  be  inconsistent  with  the  provisions  of  the  con- 
stitution or  not;  and  to  show  that  it  is,  the  fourteenth  section 
of  the  bill  of  rights  is  relied  upon.  This  section  declares  **  thai 
in  all  controversies  at  law  respecting  property,  the  ancient 
mode  of  trial  by  jury  is  one  of  the  best  securities  of  the  rights 
of  the  people,  and  ought  to  remain  sacred  and  inviolable/'  It 
IB  alleged  that  at  the  time  this  declaration  of  rights  was  made, 
a  justice  of  the  peace  had  jurisdiction  of  sums  only  to  the 
amount  of  forty  shillings  sterling,  and  that  all  the  acts  passed 
by  the  legislature  since  that  period,  increasing  the  jurisdiction 
of  a  justice,  are  inconsistent  and  incompatible  with  this  clause 
in  the  declaration  of  rights.  It  must  be  admitted  that  if  upon 
a  tail  examination  of  these  several  acts,  they  should  be  found 
incompatible  with  this  or  any  other  provision  of  the  constitu- 
tion, it  would  be  the  duty  of  this  court  at  once  to  declare  such 
acts  void,  and  pronounce  judgment  for  the  defendant.  Other- 
wise to  decide  for  the  plaintiff.  When  the  convention  declared 
that  the  andent  mode  of  trial  by  jury  should  be  preserved,  no 
restriction  was  thereby  laid  on  the  legislature  as  to  erecting  or 
organizing  judicial  tribunals,  in  such  manner  as  might  be  most 
conducive  to  the  public  convenience  and  interest,  on  a  change 
of  circumstances  effected  by  a  variety  of  causes.  It  is  true  that 
the  legislature  cannot  impose  any  provisions  substantially 
•restrictive  of  the  trial  by  jury;  they  may  give  existence  to  new 
forums;  they  may  modify  the  i>ower  and  jurisdiction  of  former 
courts,  in  such  instances  as  are  not  interdicted  by  the  constitu- 
tion, from  which  their  legitimate  power  is  derived;  but  still  the 
sacred  right  of  every  citizen  of  having  a  trial  by  jury  must  be 
preserved.  These  remarks  lead  us  to  inquire  whether  the  sev- 
eral acts  passed  by  the  legislature  increasing  a  justice's  jurisdic- 
tion have  taken  from  the  citizen  this  right  or  not. 

At  the  time  the  constitution  was  formed,  it  must  have  been  well 
known  to  the  framers  of  that  instrument  that  a  justice  of  the  peace 
had  jurisdiction  over  sums  of  forty  shillings  sterling  and  under; 
and  that  too  without  the  intervention  of  a  jury.  Did  they  mean 
liy  the  fourteenth  section  of  the  declaration  of  rights  entirely 
to  deatioy  this  jurisdiction,  and  have  the  benefit  of  the  trial  bj 


'620  Eeddie  V,  MooBE.  [N.  Carolina, 

juiy,  in  the  first  instance,  in  ereiy  possible  case?  Or  did  they 
intend  that  when  property  came  in  question  (which  was  always 
tried  in  a  court  of  justice  by  a  juiy)  this  ancient  and  beneficial 
mode  of  trial  should  still  be  preserved?  It  appears  to  the  court 
that  the  latter  was  the  object  for  which  they  intended  to  make 
provision.  The  legislature  has  also  given  to  either  party  the 
right  of  appealing  to  a  court  where  he  will  have  the  benefit  of  a 
trial  by  jury.  It  cannot,  therefore,  be  said  that  the  right  of 
such  trial  is  taken  away  so  long  as  the  trial  by  juiy  is  preserved 
by  an  appeal,  the  preliminary  mode  of  obtaining  it  may  be 
varied  at  the  will  and  pleasure  of  the  legislature.  The  party 
wishing  to  appeal  may  be  subjected  to  some  inconvenience  in 
getting  security,  but  this  inconvenience  does  not  in  this,  nor  in 
any  other  case  where  security  is  required,  amount  to  a  denial  of 
the  right.  In  conformity  with  the  opinion  here  given,  is  the 
case  of  Emeriok  v.  JSarrts,  1  Binn.  416,  decided  in  the  supreme 
oourt  of  Pennsylvania,  where  the  provision  in  the  constitution 
is  the  same,  and  where  the  jurisdiction  of  a  justice  of  the  peace 
has  been  gradually  increased.  The  court,  therefore,  cannot 
view  this  as  a  case  which  will  warrant  the  judiciary  to  ezeicise 
an  act  of  such  paramount  and  delicate  authority  as  to  interfere 
vrith  the  act  of  the  legislature. 

Let  the  demurrer  be  sustained|  and  plea  in  abatement  be 
overruled. 


In  my  treatise  on  Jnxy  Trial  (lee  Proffittt  on  Jnxy  Trial,  sea  100),  I  hav 
given  considerable  eaounination  to  this  snbjeot.  Aa  a  matter  of  fact,  tin 
i^fpalawnrea  of  the  various  statea  have  from  time  to  time  increased  the  joiia- 
diction  o.*  justices  beyond  what  it  was  when  the  constitation  was  framed,  and 
snoh  leg^itive  provisions  have^  as  in  this  instance^  been  declared  oonstita- 
tionaL  Thjk  ^  power  was  doubted  by  Ehner,  J.,  in  StaU  v.  ZdgUr,  3  Yroom,* 
262,  and  in  xoefer  v.  Putney,  37  How.  Pr.  140,  in  New  York.  Bat  in  the 
latter  state,  iu  two  oases  since,  the  power  is  sostained,  and  the  statate  in« 
creasing  JorisOiAction  held  not  to  be  onconstitational.  The  aignment  was, 
that  such  legisisEUve  acts  having  been  passed  heretofore  before  the  constitation 
was  framed,  tha\  the  constitution  not  having  expressly  forbidden  each  aet% 
impliedly  admitted  ttiO  power.  Thus  in  Ohio  the  same  doctrine  is  held,  I^or- 
ion  V.  MeLeary,  8  Otu»  St  203,  where  it  is  said  that  "had  it  been  thoa^t 
expedient  to  prescribe  b/  constitational  enactment  the  limits  of  jazjadiotkai 
to  be  confeiTed  on  jastites  of  the  peace,  it  would  pro'oably  have  been  done  by 
direct  and  express  provisioa.'*  The  same  doctrine  is  hcJd  in  Pemuylvaiii^ 
New  Jersey  and  Connecticut:  Ehneriek  v.  J^arria,  1  Binn.  416;  JtAmmm  v. 
Barday,  IHanr.  1;  Ourtttv.GUl,  84  Conn.  242.  InCTuife  v.^rotms  SSCobb. 
242,  the  reasons  are  dearly  given  for  this  exercise  of  power  by  tiie  hgHli^ 
tore.  "Itseema.more  reasonable^"  say  the  courts  "and  more  in  haimon/ 
with  the  purposes  and  spirit  of  that  instrument  (the  consUtution)  to  h 
ptet  it  aa  saying  in  eflfoct  that  the  l^gialature  may,  in  ounfunnity  to 
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lished  xuage,  to  »  oertftin  extent  change  from  time  to  time,  M  tlie  hnrnm 
interests  of  the  state  may  require,  the  limit  below  whieh  the  state  shall  not 
be  required  to  proTide  for  a  jniy  tiiaL*' 

The  right  to  a  jury  trial,  as  guaranteed  by  the  ooDStitotion,  is  held  not  to 
be  abrMged  in  cases  like  this,  when  a  right  of  appeal  is  given  to  a  oonrt  in 
which  a  jury  trial  can  be  had:  State  y.  Beneke,  9  Iowa»  203;  €f€Ut<m  ▼.  Bab- 
eodb,  6  Wis.  IS03;  J&n€$y.  J2oMtiw,  8Qf»y,  829;B00rtT.  BMrf,40omL  685; 
Biddle  v.  OammamoeaUh,  18 Seig.  ft  B.  405;  SakmT.  Levin,  51  Rl  81  412; 
Bryanr.  StcOe,  4Iowa,  849;  KorrUtowm  Co.  y.  Bmri$ti,  26  Ihd.  68. 


Marr  v.  Psjit. 

pMnnar.SA.] 

FowKR  OF  BzBOOTOBS  10  SiLU^Three  ezeovtofs  wtM  gifm  power  to  sell 
to  satisfy  debti,  and  two  only  qualified,  and  tiis  other  naifir  intermed- 
dled, bot  did  not  formally  renounce  as  eonontor.  A  sale  by  the  two 
eoceoators  twenty  yean  after  the  testator^s  death,  was  held  valid,  the 
othsr  then  liying,  snd  not  refusing  to  join.  The  power  Is  attached  to 
the  office,  and  not  to  the  persons  named  as  ezeoutoau 

FuBUMFTioir  OF  BBHuiTGiATZOir.^The  oourt  will  presume  a  remmoiatifla 
after  such  a  lapse  of  time.  A  formal  renunciation  in  open  court  Is  un- 
necessary; it  only  affords  easier  proof  of  the  fact 

EnBOTMEMT.  The  lesBors  of  the  plaintiff  claimed  nnder  a  sale 
by  two  of  five  ezeoators  pursaant  to  the  following  obraae  in 
John  Hunter's  will:  **  I  order  mj  ezecntors  hereafter  named  to 
pay  and  disoharge  all  my  just  debts,  and  that  they  sell  and  dis- 
pose of  whatever  they  tiiink  proper  and  best  of  my  estate  to 
satisfy  my  said  debts."  He  then  appointed  five  executors,  four 
of  whom  qualified;  two  of  these  four  having  died,  the  remain- 
ing two  sold  the  land  in  question  to  the  plaintiff's  lessors,  to 
discharge  the  testator's  debts.  The  question  raised  for  the  con- 
sideration of  the  court  was,  whether  the  sale  was  valid,  one  of 
those  appointed  executors  never  having  renounced  the  executor- 
ship, and  not  having  joined,  nor  refused  to  join  in  the  convey- 
ance. 

By  CouBT.  The  lands  in  question  were  sold  to  pay  the  debts 
of  the  testator.  He  did  not  set  apart  a  particular  portion  of  his 
estate  for  the  payment  of  his  debts;  he  has  left  it  to  the  discre- 
tion of  his  executors  to  pay  his  debts  from  the  sales  of  any  part 
of  his  estate.  The  executors  are  to  pay  the  debts;  creditors 
look  only  to  such  of  them  as  undertake  the  execution  of  the 
will;  and  it  seems  necessarily  to  follow  that  those  who  qualify 
and  undertake  the  execution  of  the  will,  shall  be  competent  to 
do  what  the  will  directs  to  be  done.  The  power  to  sell  is  at- 
t^fihed  to  the  executorship,  not  to  the  persons  named  as  exeo« 
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ators.  But  were  it  otherwise,  the  court  will  Beoeasaiily  presume 
after  auoh  a  great  lapse  of  time,  that  Alexander  Martin  has 
firtnallj  renounced  the  executorship.  A  formal  renunciation 
in  open  court  is  not  indispensable;  it  only  provides  an  easy 
method  of  proving  the  fact.  Other  eyidence  may  be  equally 
latisfaotoiy;  and  none  could  be  more  so  than  lying  by  for  the 
space  of  tweniy  years,  and  during  that  time  never  intenneddling 
with  the  estate. 
Let  judgment  be  entered  for  the 


HoUTON  V.   HOLLIDAT. 

[a  MUMHIMI,  111.] 

bnauusB  of  Fmraarr  Plidqxd.— A  borzowed  of  B.  two  hvadied  dsUaob 
and  to  wooio  paymsot  pledgod  »  negro  alftve^  whose  Mnioos  wete  worth 
lixty  dollsn  s  year.  A  paid  B.  the  moa^  boErowod»  aad  reoeived  back 
the  skve.  A  then  demanded  of  &  aatiafiustion  fior  the  aervioes  of  the 
alftve,  and  upon  refuaal,  brought  hia  action,  declaring  npom  a  qumUmm 
meruU,  and  alao  for  money  had  and  received.  He  was  held  entitled  to 
recover;  and  the  meaanre  of  damagea  ia  the  ezoeaa  of  the  valne  of  the 
alave'a  aarrieea  above  the  iatenat  of  the  earn  borrowed. 


AonoN  upon  a  quantum  meruU  and  for  money  had  and  re* 
oeived.  The  facts  were :  Henzy  Taylor  mortgaged  a  n^gzo  to 
Holliday,  in  March,  1800,  to  secure  a  loan  of  two  hundred  dol- 
lars. Taylor  had  previously  made  his  will,  bequeathing  the 
negro  to  his  daughter  Lucy.  Houton  intermarzied  with  Lucy 
in  April,  1801,  one  year  after  her  father's  death,  and  in  April, 
1808,  Houton  paid  the  two  hundred  dollars  and  received  the 
negro.  It  was  proved  that  the  services  of  the  negro  were  worth 
sixty  dollars  a  year.  This  action  was  to  recover  the  value  of 
those  services  from  Taylor's  death  until  the  mortgage  was  dia* 
charged;  and  for  the  excess  of  what  was  paid  the  defendant 
over  the  amount  really  due,  allowing  the  services  of  the  negio 
to  diminish  the  interest  and  debt  annual^. 

A  verdict  was  found  for  the  plaintiff  for  the  oxeees  of  the 
negio's  services  over  the  interest  on  the  sum  loaned,  fiom  the 
time  of  the  intermarriage  until  the  delivery.  The  veidiot  waa 
nbmitted  for  the  consideration  of  this  court. 

By  Oourt,  Tavlob,  0.  J.  It  has  been  the  nnifbrm  practioe  of 
the  courts  of  equity  of  this  state,  to  make  a  mortgagee  in  poa* 
session  to  account  for  the  rents  and  profits  upon  a  bill  filed  for 
redemption.    This  is  a  necessary  consequence  of  the  prinoiplea 
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Tiiiich  prevail  in  those  courts  relative  to  a  mortgage^  which  is 
considered  onljas  a  secority  for  monej  lent,  and  the  mortgagee 
a  trustee  for  the  mortgagor.  To  sanction  an  opposite  doctrine, 
even  in  the  case  of  pledges  where  the  profits  exceed  the  interest 
of  the  money  lent,  woald  be  to  furnish  facilities  for  the  evasion 
of  the  statute  against  usury,  almost  amounting  to  a  repeal  of 
that  salutary  law.  Nothing  can  come  more  completely  within 
the  legal  notion  of  a  pledge,  than  the  slave  held  by  Holliday  in 
the  present  case,  for  by  the  very  terms  of  the  contract,  it  was 
so  to  continue  until  the  money  should  be  paid;  no  legal  prop- 
erty vesting  in  Holliday,  who  had  only  a  lien  upon  it  to  secure 
his  debt.  All  the  profits,  therefore,  exceeding  the  interest  of 
his  debt,  he  received  to  the  plaintiff's  use,  and  cannot  con- 
scientiously withhold.  Wherever  a  man  receives  money  be- 
longing to  another,  without  any  valuable  consideration  given, 
the  law  implies  that  the  person  receiving,  promised  to  account 
for  it  to  the  true  owner;  and  the  breach  of  such  implied  under- 
taking is  to  be  compensated  for  in  the  present  form  of  action* 
which  is  according  to  Mr.  Justice  Blackstone,  ''a  very  exten- 
sive and  benefidal  remedy,  applicable  to  almost  every  case 
where  a  person  has  received  money,  which  ex  aequo  ei  bono^  he 
ought  to  refund."  Nor  is  its  application  to  cases  like  the  pres- 
ent, without  authority  from  direct  adjudication;  the  case  of 
AMey  v.  BeynoUta,  Strange,  916,  furnishes  an  instance  of  a  man 
being  allowed  to  receive  the  surplus  which  he  had  paid  beyond 
legal  interest,  in  order  to  get  possession  of  goods  which  he  had 
pledged.  In  principle,  the  cases  are  the  same;  the  only  thing 
in  which  they  differ  is,  that  in  the  case  before  us,  the  money 
was  received  by  the  defendant  from  the  labor  of  the  pledge;  in 
the  other,  it  was  paid  by  the  sheriff. 
Let  judgment  be  entered  for  the  plaintifll 


LaNS  V.   DUBLBT. 

[3  Uvnma,  lit.] 

BAamoAxnni;—- Wheie  one  mHi  another*!  hoite  witfaoat  Us  kaewMfi^  tad 
wunuiti  bis  ■oondiieH^  and  the  owner  rabeeqaently  soMpte  the  par- 
ehM6*moiMy,  he  makes  himaelf  liable  on  the  wanaaty. 

AonoN  for  a  breach  of  warranty.  It  appeared  that  one 
Pritchard  had  borrowed  the  defendant's  mare,  and  without  de» 
f endant's  consent,  had  exchanged  the  mare  for  plaintiff's  horse, 
warranting  the  mare  to  be  sound.    Pritchard  was  induced  to 
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make  the  ezohange  by  the  advice  of  one  Saunders,  who  said 
that  if  the  defendant  was  dissatisfied  with  the  bargain,  he, 
Saunders,  would  keep  the  horse  of  plaintiff's,  and  give  to  de- 
fendant a  horse  belonging  to  Saunders,  which  horse  defendant 
had  offered  to  receive  in  exchange  for  the  mare.  After  the  bar- 
gain, defendant  was  informed  of  the  ciroomstanoes,  except  of 
the  fact  of  the  warranty,  and  accepted  the  horse  formerly  be- 
longing to  plaintiff.  The  question  in  the  case  was  whether  the 
warranty  of  Pritchard  bound  Dudley. 

By  Court,  Tatlob,  G.  J.  The  distinction  between  a  general 
and  special  agent  is  founded  in  such  obvious  justice,  and  has 
been  so  often  recognized  as  law,  that  the  spirit  of  it  ought  to 
be  observed,  even  where  the  parties  themselves  have  not  stated 
it  in  terms.  A  general  agent  binds  the  principal  by  his  acts, 
but  an  agent  appointed  for  a  particular  purpose,  and  acting 
under  a  circumscribed  power,  cannot  bind  the  principal  by  an 
act  in  which  he  exceeds  his  authority.  Thus  if  a  person  keep- 
ing livery  stables,  and  having  a  horse  to  sell,  empower  his  ser- 
vant to  sell,  but  not  to  warrant,  still  the  master  would  be  bound 
by  the  servant's  warranty,  because  he  acted  within  the  scope  of 
ida  authority,  and  the  particular  restraint  upon  the  servant 
ought  not  to  affect  the  public.  But  if  the  owner  of  a  horse 
were  to  send  a  stranger  out  with  him,  with  a  power  to  sell,  bat 
with  the  express  direction  not  to  warrant  the  horse,  and  the 
stranger  disobeyed  this  direction,  the  purchaser  would  have  a 
remedy  against  him  on  the  warranty,  but  not  against  the  owner, 
because  he  invested  the  servant  with  a  circumscribed  authority, 
beyond  the  scope  of  which  he  has  acted.  According  to  this 
rule,  it  is  clear  that  Dudley  would  not  have  been  liable  on 
Fritchard's  warranty,  if  he  had  directed  him  to  sell  or  exchange 
the  horse,  but  not  to  warrant  him.  If,  on  the  contrary,  he 
had  been  silent  with  respect  to  the  warranty,  and  had  trusted 
that  to  Fritchard's  discretion,  it  is  reasonable  that  he  should 
be  bound  by  it,  since  it  was  within  the  scope  of  an  authority 
to  sell.  Does  not  Dudley's  receiving  the  horse  procured  in 
exchange,  and  thereby  assenting  to  the  contract,  place  the  case 
on  the  same  ground  as  if  he  had  given  Fritchard  a  general 
power  to  sell  in  express  terms,  and  had  said  nothing  of  a  war- 
ranty f  "  If  a  servant  borrow  money  in  his  master's  name,  tha 
master  shall  not  be  charged  with  it  unless  it  come  to  his  use, 
and  that  by  his  assent.  And  the  same  law  is,  if  a  servant  make 
a  contract  in  his  master's  name,  the  contract  should  not  bind 
his  master,  unless  it  were  by  his  master's  commandment^  or 
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that  it  come  to  the  master's  use  by  his  assent.  But  if  a  man 
send  his  servant  to  a  fair  or  market,  to  buy  for  him  certain 
things,  though  he  command  him  not  to  buy  them  of  no  man  in 
certain,  and  the  servant  doth  according,  the  master  shall  be 
charged;  but  if  the  servant  in  that  case  buy  them  in  his  own 
name,  not  speaking  of  his  master,  the  master  shall  not  be 
charged,  unless  the  things  bought  come  to  his  use:"  Doctor  and 
Student,  236.  Dudley  has  then  ratified  the  contract,  as  well 
as  the  warranty  made  by  Pritchard,  by  receiving  the  horse,  and 
although  he  did  not  know  of  the  warranty,  his  own  agent  con- 
cealed it  from  him,  very  improperly,  it  is  true,  as. between 
themselves,  but  such  concealment  ought  not  to  afifect  the  plaint- 
iff, who  might  have  been  induced  by  the  warranty  to  part  with 
his  property.  Dudley  should  have  inquired  into  the  terms  of 
the  exchange,  and  ascertained  fully  the  extent  of  the  liability 
impoaed  on  him  by  his  agent  before  he  consented  to  receive  the 
harae.    Let  judgment  be  entered  for  the  plaintiff. 


Robertson  v.  Dunn. 

[a]foinaEz,i8S.] 

iHSKRumiiT  Died  ob  Will.— If  it  appew  ckmbtfol  from  the  lioa 
of  an  instmmeiit  whether  the  peraon  ezecnting  it  intended  it  to  openAa 
aa  a  deed  or  a  will,  it  is  proper  to  ascertain  the  intentioa  of  aneh  penm» 
not  only  from  its  contents,  but  also  from  evidence  showing  how  aneh  per- 
son really  considered  it. 

EnsonoBNT.  The  only  question  was  whether  a  certain  instm- 
ment  in  writing  was  to  be  considered  as  a  testamentary  paper  or 
a  deed  of  gift.  The  nature  of  the  writing,  which  was  signed  by 
Luoretia  Bobertson,  appears  from  the  opinion. 

By  Oourty  Hall,  J.  If  it  appear  doubtful,  from  the  face  of 
an  inatmmenty  whether  the  person  executing  it  intended  it  to 
operate  as  a  deed  or  a  will,  it  is  proper  to  aaoertain  the  intention 
of  such  person,  not  only  from  the  contents  of  suoh  instrument, 
bat  also  from  evidence  showing  how  such  person  reaUy  oonsid* 
ered  it:  Powell  on  Devises,  12,  and  the  oases  there  cited.  In 
the  first  part  of  the  instrument  before  us,  Luoretia  Bobertson 
gives  to  her  son  Needham  several  articles  which,  however,  she 
directs  he  shall  not  be  possessed  of  until  after  her  death.  In 
the  second  clause  she  gives  other  articles  to  her  daughter  Nan- 
cy, with  a  similar  direction,  and  in  the  third  clause  the  same 
precaution  is  used.  All  this  precaution  would  be  useless  in  a 
will,  which  cannot  take  effect  until  after  the  death  of  the  testa- 
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tor.  In  the  fourth  olause  she  gives  all  the  rest  of  her  estate, 
that  she  may  die  possessed  of,  to  three  of  her  other  children. 
There  is  nothing  in  this  daase  indioatire  of  the  way  in  which 
she  intended  the  instrument  to  operate;  for  whether  the  prop- 
erty given  by  it  be  a  gift  or  a  legacy,  its  quanium  is  referable  to 
her  death,  and  cannot  be  ascertained  before.  It  is  to  be  ob- 
served, however,  that  in  the  first  part  of  the  instroment  she  ex- 
presses that  the  gifts  are  made  in  consideration  of  love  and  affec- 
tion for  her  children,  which  expression  would  be  unnecessaiy  in 
a  will.  She  appoints  no  executors,  nor  does  she  use  any  words 
commonly  used  in  last  wills,  except  in  the  first  clause,  where 
she  uses  the  word  devise.  Nothing  more  than  this  slight  cir- 
cumstance can  be  collected  from  the  writing  itself  evidencing  a 
disposition  in  her  to  make  a  vnll.  But  when  we  reflect  upon 
the  testimony  adduced  to  show  what  she  herself  considered  she 
was  doing,  there  can  be  little  doubt.  She  called  upon  one  of 
the  witnesses  to  write  her  a  deed  of  gift,  and  directed  him  to 
have  it  recorded  at  the  next  court,  which  she  would  not  have 
done  had  she  believed  she  was  making  her  vrill.  The  person 
who  wrote  it  considered  it  to  be  a  deed  of  gift.  From  the  evi- 
dence furnished  by  the  deed  itself,  as  well  as  from  that  produoed 
to  show  the  light  in  which  she  herself  viewed  the 
the  instrument  must  be  considered  as  a  deed,  and  not  as  a 
mentazy  paper. 

Hunter  v.  Bbtan. 

AcKKOWLBDOSiMT.— AdeadbyhiiBbandaiidwifa^  had  a  osrtlilflirtt 

OD  it|  "that  the  wile  appeared  in  open  ocmii,  and  adouwMgsd  the 
deed  before  the  wmrt,  was  privately  eramined,  and  eaid  it  was  done 
freely  and  without  compulmon;**  and  on  the  minutes  of  the  ooort^  time 
wae  an  entry  that  "a  deed  from  A.  B.  and  O.  R  to  D.  &,  was  a^ 
knoirledged.''  The  deed  wae  legiatered.  Tlin  ileml  w  Imld  ■ilniMlie 
tn  evidenM  in  a  trial  of  ejeetment*  aa  beiaf  aeloMnrledfid  fay  the  hva- 
faand. 

EncnoMT.  The  plaintiff's  lessors  claimed,  under  a  deed 
from  Attterson  Kelly  and  Nancy,  his  wife;  and  offiBied  in  evi- 
dence a  deed  purporting  to  be  executed  by  them  upon  which 
was  a  certificate  of  acknowledgment  indorsed  by  the  clerk  of 
the  county  court  of  Hartin  county,  as  follows:  "Nancy  Kelly 
appeared  in  open  court  and  acknowledged  the  within  deed,  be- 
fore the  court  was  privately  examined,  and  said  it  was  done 
freely  and  without  compulsion.  Tbomias  Hunter,  clerk."  Plaint- 
iff also  gave  in  evidence  the  minute  docket  of  Martin  oounly  courli 


Jan.  1813.]  Holmes  v.  Mttohsll.  £27 

in  which  there  was  the  following  entiy:  '' Seventeenth  ICaroh, 
1794.  The  ooort  met  according  to  adjournment.  A  deed  from 
Anterson  Kelly  and  Nancy  Kelly  to  Henxy  Hunter,  was  ac- 
knowledged." This  evidence  was  objected  to  on  thegroand:  1. 
That  it  did  not  sufficiently  appear  that  the  feme  covert  was 
privately  examined;  2.  That  the  execution  of  the  deed  by  either 
of  the  grantors  was  not  sufficiently  proren;  8.  That  it  did  not 
appear  at  what  term,  or  in  what  court,  the  acknowledgment  was 
taken.  The  objections  were  sustained;  and  the  plaintiff  then 
offered  parol  evidence  of  the  private  examination  of  the  feme 
iXJvert,  and  of  the  fairness  of  the  record,  but  the  CTidence  was 
rejected,  and  the  plaintiff  nonsuited.  From  an  order  discharg- 
ing the  rule  for  a  new  trial  the  plaintiff  appealed. 

By  Oourt,  HaiIi,  J.  The  deed  ought  to  have  been  received 
in  evidence,  on  the  ground  of  the  acknowledgment  in  the  county 
oourt.  The  certificate  of  the  derk  appointed  and  trusted  for 
that  purpose,  states  that  the  deed  was  acknowledged.  A  deed 
cannot  be  acknowledged  except  by  him  or  them  who  hare  exe- 
cuted it.  It  is  not  indispensably  necessary  that  the  names  of 
the  persons  by  whom  the  acknowledgment  was  made  should  be 
set  forth.  When  an  officer  sets  forth  that  anything  has  been 
done  in  his  office,  officially  by  him,  we  must  presume  that  it 
was  done  legally,  unless  the  contrary  legally  appears.  Here  we 
must  presume  that  the  acknowledgment  was  made  either  by  the 
husband  and  wife,  or  by  the  husband  alone;  in  either  of  which 
cases  it  ought  to  be  read.  It  is  a  far-fetched  presumption  that 
it  was  made  by  the  wife  alone,  without  the  consent  or  participa- 
tion of  the  husband.  If  then,  it  was  made  by  the  husband  it 
ought  to  be  read  as  to  him.  It  is  a  matter  of  little  moment, 
whether  it  was  acknowledged  by  the  wife  or  not  unless  her 
privy  examination  was  also  produced.  However,  it  is  not  the 
province  of  this  oourt  to  look  into  the  deed,  and  say  what  in« 
t^est  passed  by  it;  that  belongs  to  the  oourt  and  jury,  who 
shall  try  the  cause  below.  Let  the  rule  for  a  new  trial  be  made 
absolute. 


Holmes  v.  Mitohsll. 

p  MmvnT,  998.] 

OemoMraffMnr  ov  WcBD  ^'Lteiunr."— The  word  "l^gnqy"  la  oHmi  mad  In  m 
will  in  idAtioo  to  real  m  well  as  penooal  property;  and  iti  coDfinietion 
ihonld  be  gOTerned  by  the  intention  of  the  testator.  Popularly  the 
word  ia  applied  to  land  as  well  as  to  money;  and  courts  should  oonstmt 
words  aocording  to  their  meaning  in  common  parlance. 
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EnKmoDiT.  The  lesaors  of  ihe  plainiifF  claimed  under  the 
eldest  son  and  heir  at  law  of  Arthur  Mabeon.  The  defendant 
claimed  as  derisee  of  Mary  Uabson  who  held  by  virtue  of  a 
clause  in  Arthur  Mabson's  will.  A.  Mabson  by  his  will  ga^e 
certain  personal  estate  and  a  life  estate,  in  certain  premiaes  to 
his  wife,  and,  after  making  other  provisions  for  different  chil- 
dren, he  gave  the  premises  in  question  tog  3ther  with  certain 
slaves,  etc.,  to  his  daughter  Mary  Mabson,  ''to  be  put  into  her 
possession  when  she  should  attain  the  age  of  twenty-one  years 
or  she  should  marry."  The  testator  then  directed  'Hhat  in 
case  of  the  death  of  any  of  his  said  children,  without  lawful 
issue,  before  the  time  they  could  get  possession  of  their  respect- 
ive legacies,  the  legacy  bequeathed  to  such  child  so  dying, 
shall  be  equally  divided  between  the  survivors  or  survivor  of 
them."  The  testator  died  in  1777,  and  Mary  went  into  posses- 
sion of  her  premises  immediately,  and  remained  therein  until 
her  death,  in  1808.  The  question  submitted  to  the  court  was 
what  estate  in  the  premises  did  Mary  Mabeon  taike  under  her 
father's  vnll. 

By  Court,  Hall,  J.  The  first  clause  of  the  vnll  connected 
with  this  question,  and  by  which  the  premises  are  given  to 
Mary  Mabson,  certainly  has  only  the  effect  of  conveying  to  her 
an  estate  for  life.  The  testator  has  not  even  expressed  an  in- 
tention of  giving  away  the  whole  of  his  estate;  a  circumstance, 
which  in  many  cases,  has  been  much  relied  upon.  But  what 
appears  to  be  decisive  of  the  question,  is  the  clause  in  which 
the  testator  directs ''that  in  case  of  the  death  of  any  of  my 
aforesaid  children  without  issue,  before  the  time  they  can  get 
possession  of  their  respective  legacies,  the  legacies  before  be- 
queathed to  such  child  so  dying,  shall  be  equally  divided  be- 
tween the  survivors  or  survivor  of  them."  It  has  been  ai^gaed 
that  the  word  legacy  relates  only  to  personal  proper^;  and  no 
doubt  it  would  be  more  correct  to  use  it  in  that  way;  but  most 
testators  are  unacquainted  with  that  circumstance,  and  apply 
this  word  indiscriminately  to  both  real  and  personal  proper^, 
and  so  the  testator  applied  it  in  this  case.  The  case  of  Bope  on 
the  demiM  of  Brown  v.  Taylor^  1  Burr.  268,  is  an  authority  that 
settles  the  question.  It  certainly  never  could  be  the  intention 
of  the  testator,  that  in  case  Mary  died  before  she  got  poeaeesaon 
of  the  property  given  to  her  by  the  vnll,  the  personal  property 
should  be  divided  among  the  survivors,  and  the  real  estate 
either  go  to  a  residuary  legatee,  or  to  the  heir  at  law,  as  propert/ 
undisposed  of.    Let  judgment  be  rendered  for  the  defendaafc. 


OASES 
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State  v.  Davis. 

[t  Bbbtasd,  a.] 

BviBUHS  Of  Wm  AOAiim  Husband. — In  an  indiotmant  for  an  anMiUand 
batieiy  on  the  wife  by  the  huBband,  she  is  a  oompelent  witnen^  where 
there  wae  no  other  penon  preeent  when  the  oiffenae  was  oommittod. 

M onoR  to  reyerse  the  decision  of  the  general  court  in  refusing 
to  admit  the  testimonj  of  the  wife  upon  the  trial  of  her  hus- 
band who  had  been  indicted  for  an  assault  and  battezy  upon 
her»  there  being  no  other  person  present  at  the  time  the  ofbnse 
was  committed. 

Taylor^  in  support  of  the  motion,  for  the  state. 

Bowie^  for  the  defendant. 

Gboixb,  J.,  was  of  opinion  the  decision  was  oonoot.    That 

Lord  Audleifs  case  had  been  exploded — that  refraotozy  wiyes 

must  sometimes  be  corrected,  by  reasonable  chastisement.    That 

^ihe  policy  of  marriage  requires  a  strict  and  uniTorsal  adherence 

^to  the  rule  that  husband  and  wife  cannot  give  eridenoe  for  or 

against  each  other. 

The  other  judges  were  of  opinion  the  motion  ought  to  be 
granted. 

Bbxyabd,  J.  The  authorities  are  oontradiotozy,  and  I  cannot 
find  that  the  question  has  been  finally  settled  by  any  modem 
decision.  It  is  laid  down  by  Hale  and  Hawkins,  that  where  the 
wife  is  the  party  aggrieved,  and  on  whose  person  the  crime  is 
committed,  she  is  a  competent  witness.  Sundry  cases  are  re- 
ferred to  by  these  authors  in  support  of  this  rule,  particularly 
the  case  of  Lord  Audley,  which  seem  sufficient  to  support  it» 

Am.  Dia  Vol.  V>  M 
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upon  the  necessity  of  the  case,  where  no  other  person  is  present 
when  the  offense  is  committed.  Others  maintain  that  the  role 
laid  down  in  Audley's  case  has  been  exploded,  and  that  to  ad- 
here to  it  would.be  productive  of  the  most  mischieTous  and 
lamentable  consequences— of  family  discord  and  implacable 
domestic  strife. 

After  the  best  consideration  I  have  been  aUe  to  bestow  on  fiie 
subject,  and  after  weighing  the  reasons  brought  forward  on 
both  sides  of  the  questioD,  I  incline  to  support  the  law  as  laid 
down  by  the  judicious  Blackstone  in  the  first  book  of  his  Com- 
mentaries, p.  443,  and  who  is  supported  by  Hale  and  Hawkins. 
It  might,  perhaps,  be  wise  to  restrict  the  rules  to  cases  of  enor- 
mous guilt.  But  this  may  be  doubted,  as  it  seems  to  be  the 
policy  of  the  law  to  be  cautious  in  the  admission  of  eyidence, 
in  proportion  to  the  enormity  of  the  erime  charged  and  the 
severity  of  the  punishment.  The  rule  of  evidence  which  ex- 
cludes the  testimony  of  a  wife  against  her  husband^  is  founded 
in  policy  to  support  the  matrimonial  union  and  maififaL^ii  the 
peace  of  families,  rather  than  on  principles  of  public  justice. 

A  superior  policy  may  require  an  exception  to  the  rule,  in 
order  to  prevent  the  perpetration  of  enormous  crimes,  which 
otherwise  might  pass  unpunished.  But  there  is  no  case  to  favor 
this  distinction.  The  case  of  The  King  v.  AnB,  1  Str.  633,  is  a 
case  in  point,  to  show  that  a  wife  is  a  good  witness  to  convict 
her  husband  of  assaulting  and  beating  her.  It  is  dear  that  a 
wife  may  demand  sureties  of  the  peace  against  her  husband, 
and  so  may  her  husband  against  her:  Vide  2  Haw.  P.  C,  631, 
1  vol.  State  Tri.;  Lord  Audley'a  case,  1  Str.  668;  1  Lofflt's  Gilb. 
Bv.  252;  T.  Baym.,  1  Browl.  47;  2  Hal.  P.  0.  279;  1  Hal.  P. 
C.  801;  McNally'^  Ev.  162,  172,  174;  BolL  N.  P.  287;  1  T.  B. 
69;  1  Burr.  684;  Co.  Lit.  112, 187. 

The  motion  was  granted. 


State  v.  Dunnavant, 

[8  BlSTABD,  9.] 

OmnraRTOfRnr  ov  Tnui  ^'HoBsn."— In  a  oriminal  stiliiln,  Hm 
''faonatP*  Bugr  laixlybe  oonstrued  to  indnda  mum  M 


MonoH  in  aizest  of  judgment.  The  defendant  was  indicted 
and  convicted  of  killing  a  mare  unlawfully  and  malidonsly  in 
the  night-time.  The  indictment  was  brou^t  under  the  22  and 
28  Ohaa.  H.,  c.  7,  P.  L.  80,  the  words  of  which  are:  "  It  any 
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person  ahally  in  the  night-time,  maliciouBljy  nnlawfuUj  and 
willingly  kill  or  destroy  any  horses,  sheep  or  other  catUe«  he 
shall  be  guilty  of  felony."  It  was  insisted  in  support  of  the 
motion  that  this  case  was  a  odsua  omissus. 

Bbkvabd,  J.  Penal  laws  are  to  be  oonstrued  striotly;  and  no 
man  ought  to  be  subjected  to  a  penalty  imposed  by  statute  bj 
construotion  or  implioation,  unless  it  shoidd  appear  to  result 
necessarily.  In  this  case  the  construction  appears  to  be  a  rea- 
sonable and  necessary  one,  which  would  bring  the  ofiEense  charged 
within  the  statute.  In  the  case  of  The  Mng  v.  Cook,  1  Lea. 
Ca.  123,  the  only  doubt  was  whether  a  heifer  was  within  the 
protection  of  the  act.  I  have  no  doubt  that  the  statute  meant 
to  protect  mares.  The  word  **  horses"  may  fairly  be  oonstrued 
to  include  mares,  as  nomen  generalissimum. 


MuNRO  V.  Gairdner. 

[8  BaSTABD,  81.] 

QBoaHn  OF  AonoH  vob  Dbobit. —  In  an  action  founded  on  deoeiti  both 
frand  and  damage  are  esaentxal  to  be  proved.  The  soggeition  of  false- 
hood and  the  snppreeaion  of  tnith,  though  an  injury  may  thence  result^ 
will  not  afford  sufficient  ground  for  tiie  action,  unless  such  immoral  con- 
dvot  has  prooeeded  from  a  fraudulent  motive,  and  was  intended  to  pro- 
duce an  injury. 

MonoR  for  a  new  trial  in  an  action  of  deceit  against  James 
Oaazdner.  The  declaration  charged  that  the  plaintiff  purchased 
of  Edwin  Gairdner  a  bill  drawn  by  Ed.  G.  &  Co.  on  S.  &  D.  of 
London,  in  favor  of  one  Bell;  that  the  bill  was  dishonored  and 
regularly  protested  for  non-acceptance  and  non-payment;  .thai 
upon  the  return  of  the  bill,  plaintiff  demanded  payment  of  Ed. 
O.  &  Co.,  and  was  informed  by  Edwin  Gairdner  that  his  brother, 
the  defendant,  had  satisfied  the  bill  in  London,  and  produced  a 
letter  from  the  defendant  wherein  he  stated  that  he  had  satisfied 
the  biU;  that  plaintiff  relying  upon  this  statement,  did  not  enforce 
payment  by  Ed.  G.  &  Go. ,  and  that  firm  having  failed,  plaintiffs 
opportunity  of  recovery  against  them  was  lost.  Plaintiff  offered 
testimony  to  prove  that  Ed.  Gairdner  had  shown  to  others  the 
statement  of  bills  settled  and  paid,  and  unsettled,  which  set 
out  that  plaintiff's  bill  had  been  paid;  and  endeavored  to  prove 
that  the  statement  was  in  the  defendant's  handwriting.  The 
evidence  was  contradictory,  and  the  juiy  were  instructed  to  find 
for  the  defendant;  but  contrary  to  this  instruction  a  verdict  was 
returned  for  the  plaintiff. 
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Draiiifon^  for  the  defendant^  in  support  of  the  motion. 

Sitnons  and  Northrop,  contra. 

Bbsyabd^  J.  The  brief  which  has  been  f  amiahed  in  thia  ease 
is  believed  to  contain  substantially  all  the  leading  &ct8  and 
dicumstancea  which  are  material  or  neoeaeaiy  to  be  taken  into 
consideration  in  deciding  upon  it. 

In  giving  my  opinion,  and  the  reasons  which  influenced  it, 
I  shall  refer  to  the  facts  and  circumstances  said  to  have  ap- 
peared in  evidence,  as  they  are  detailed  in  the  brief,  without 
premising  any  statement  of  the  case. 

The  action  being  in  the  nature  of  a  writ  of  deceit,  it  is  sub- 
stantially founded  on  fraud;  and  to  entitle  the  plaintiff  to 
recover,  two  things  mast  concur,  namely,  fraud  and  damage. 
The  suggestion  of  falsehood  or  the  suppression  of  truth, 
though  an  injuiy  may  thence  result,  will  not  afford  sufficient 
ground  for  an  action,  unless  such  immoral  conduct  has  pro- 
ceeded from  a  fraudulent  motive,  and  was  intended  and  calcu- 
lated to  produce  an  injury,  or  damage  to  the  party  complaining 
thereof  in  particular,  or  to  all  others  in  general.  This  apx)eani 
to  me  to  be  the  true  doctrine  on  this  subject,  although  there 
are,  I  believe,  respectable  opinions  which  seem  to  favor  a  more 
extensive  definition,  and  would  give  a  wider  range  to  the  action: 
8  T.  B.  51;  Eipre  v.  Dumford,  1  East,  818;  2  Id.  92;  8  Bee.  h 
P.  867;  6  Johns.  181  [arde,  210];  8  Id.  271. 

A  naked,  willful  lie,  or  the  assertion  of  a  falsehood  know- 
ingly, is  certainly  evidence  of  fraud,  but  yet  it  is  not  conolnaive 
evidence.  An  intention  to  deceive  is  material;  but  if  the  false- 
hood, asserted  or  imposed,  is  in  its  nature  or  character  calcu- 
lated directiy  to  defraud  and  injure  some  one  in  particular,  or 
all  persons  generally,  an  intention  to  deceive  and  injure  any 
one  who  may  be  thereby  deceived  and  defrauded  may  be  im- 
plied. 

To  authorise  an  application  of  this  doctrine  to  the  present 
case,  so  as  to  support  the  verdict  which  has  been  given,  it 
ought  to  appear  clearly,  beyond  a  reasonable  doubt,  that  the 
words  ''  paid  and  settied,"  or  whatever  the  words  were,  which 
the  witnesses  proved  were  inscribed  on  a  list  of  billa,  which 
was  exhibited  to  them  by  Edwin  Ghiirdner,  as  having  been 
transmitted  by  him  to  the  defendant,  were  in  fact  written  by  the 
defendant  or  by  his  procurement.  It  is  possible  that  the  writ- 
ing on  that  paper  was  all  his  handwriting,  except  the  particular 
words  which  related  to  the  bill  in  question,  and  that  these  words 
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^ere  not  written  bj  him.  The  evidence  is  not  Tezy  satisfactory 
to  my  mind  that  anj  part  of  the  -writing  was  his;  bat  still  less 
so,  as  it  relates  to  the  words  which  concern  this  particular  bill. 
All  circumstances  considered,  it  appears  to  me  much  more 
probable  that  the  writing  was  not  his  than  that  it  was,  not- 
withstanding the  testimony  of  the  witnesses,  which  went  to 
prove  the  contrary.  The  witnesses,  no  doubt,  believed  it  was 
his  writing;  and  it  may  be  that  they  were  not  mistaken  gener- 
ally, although  they  did  not  examine  the  writing  critically,  with 
any  view  to  detect  a  forgery;  but  as  a  very  little  alteration  or 
addition  was  necessary  to  effect  the  deception  complained  of, 
and  as  none  of  the  witnesses  have  said  tiiat  they,  or  either  of 
them,  directed  their  attention  to  that  part  of  the  writing  which 
has  had  that  effect,  with  any  view  to  ascertain  whether  it  in 
particular  was  in  the  handwriting  of  the  defendant,  I  am  in* 
duced,  from  other  circumstances,  to  believe  that  this  part  of  the 
writing  was  not  his.  At  all  events,  I  am  not  satisfied  that  on 
such  evidence  the  jury  were  authorized  to  say  that  it  was  his; 
and  without  that,  the  verdict  cannot  be  supported. 

If  the  writing  was  written  by  the  defendant,  it  must  have 
been  written  by  mistake,  or  through  inadvertence,  without  a 
knowledge  or  consciousness  of  its  falsehood;  or  it  was  written 
to  deceive  Edwin  Qairdner,  who  might  have  relied  on  some 
promise  of  the  defendant  to  him  to  take  up  the  bill;  or  lastly, 
it  was  done  to  effect  the  very  purpose  which  it  is  said  to  have 
effected,  and  of  which  the  plaintiff  complains.  The  counsel 
who  argued  for  the  plaintiff  deny  that  it  was  written  by  mis- 
take. They  deny  that  it  was  written  to  deceive  Edwin  Gaird« 
ner.  They  charge  the  defendant  with  having  written  it  for  the 
express  purpose  of  deceiving  and  defrauding  the  plaintiff. 

It  would  be  more  charitable,  and  much  more  probable,  in  my 
opinion,  to  suppose  that  if  the  defendant  is  the  author  in  ques- 
tion, he  vnrote  it  either  through  mistake  or  to  deceive  his 
brother.  The  latter  supposition  may  be  made  without  imputing 
to  him  any  great  moral  turpitude,  if  we  should  further  suppose 
that  he  did  not  mean  to  defraud,  but  only  deceive  for  a  time. 
But  the  charge  of  the  plaintiff's  counsel  would  impute  to  him  a 
deliberate  and  willful  falsehood,  calculated  to  deceive,  and  in 
collusion  vdth  his  brother  to  defraud  the  plaintiff  forever  of  the 
amount  contained  in  the  bill,  with  damages,  interest  and  costs. 

The  counsel,  however,  were  perfectly  right  to  insist  on  the 
ground  they  did;  because  on  neither  of  the  other  hypotheses 
eould  the  action  be  entertained.    If  it  was  an  unintentional 
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nuBtake,  the  defendant  cannot  be  responmble.  If  it  was  in« 
tended  onlj  to  deceiye  his  brother,  he  cannot  be  liable,  because 
it  was  not  oalculated  to  deceire  and  defraud  any  other  person. 
It  appears  to  me  extremely  improbable  that  it  was  done  by  him 
to  produce  the  consequence  complained  of  as  an  injury.  The 
defendant  has  been  represented  as  a  man  of  general  probity,  in 
gieat  credit  as  a  merchant,  and  laboring  under  no  embarxase- 
ments,  at  any  rate,  not  entangled  in  the  ruinous  transactions 
and  speculations  of  Edwin  Gairdner.  It  is  difficult  to  conceive 
any  benefit  or  gratification  which  he  could  expect  to  result  to 
himself  from  the  fraudulent  act.  He  was  not  indebted  to  Edwin 
Gairdner  &  Go.  He  had  not  bound  himself  to  take  up  this  bill, 
unless  we  can  believe  so  without  evidence.  It  cannot  well  be 
supposed  he  would  collude  with  his  brother  to  deceive  and  de- 
fraud the  plaintiff  in  a  ca^e  like  the  present,  where  so  many  dr- 
oumstances  were  to  concur  in  order  to  effect  the  purpose;  which 
circumstances  must  have  been  foreseen  long  before  they  hap- 
pened, and  where  the  object  was  so  inconsiderable  as  it  affected 
his  brother,  and  of  no  consequence  whatever  to  himself.  To 
descend  to  act  a  part  so  dishonest  and  base,  without  some  strong 
motive,  no  man  of  common  sense  could  ever  be  prevailed  on, 
and  especially  under  the  certain  prospect  of  being  detected  and 
exposed.  The  only  advantage  which  even  his  brother  could 
hope  to  derive  from  the  fraudident  act,  would  be  a  temporary 
relief  from  the  demand  of  a  single  creditor.  The  deceptive 
vepresentation  could  not  be  expeeted  to  operate  an  extinguish- 
ment of  the  claim.  It  could  only  afford  time  to  carry  on,  more 
securely,  fraudulent  operations,  to  the  injury  of  other  persons, 
until  the  eyes  of  all  should  be  opened  at  once  upon  the  true 
character  of  these  maneuvers.  Is  there  any  reason  why  we 
should  believe  that  either  the  defendant,  or  Edwin  Gairdner, 
was  desirous  of  defrauding  the  plaintiff,  rather  than  any  other 
of  the  creditors  of  Edwin  Ghtirdner  &  Co.  f  It  appears  to  me 
that  he  inclined  to  Ihvor  her,  but  was  so  immersed  in  debt,  and 
so  surrounded  by  importunate  creditors,  that  he  could  not  do  it 
with  convenience.  Among  so  many  who  were  to  BtaSer  by  his 
contemplated  failure,  it  vras  not  singular  that  she,  also,  should 
be  left  unpaid. 

It  has  been  considered  as  a  harsh  and  injurious  oourse  to  at- 
tempt to  exculpate  the  defendant,  by  presuming  against  Edvrin 
Gairdner,  that  he  exhibited  a  false  writing  to  the  plaintiff's 
agents,  in  order  to  gain  time.  But  is  this  course  more  harsh 
and  injurious  than  to  indulge  the  supposition  on  which  the 
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action  is  founded^  that  both  the  brothers  were  guilty  of  false- 
hood and  fraud?  It  has  been  said,  however^  that  to  warrant 
the  belief  that  the  writing  was  forged,  or  any  part  of  it,  the 
eTidence  ought  to  be  as  strong  and  conTznoing  as  would  be  re- 
quisite to  conTict  a  party  charged  on  an  indictment  for  forgery. 
To  this  argument  I  cannot  yield  my  assent.  The  forgery  was 
not  of  such  a  nature  as  to  furnish  any  ground  for  an  indictment. 
It  was  calculated  not  to  defraud  the  defendant,  or  even  the 
plaintiff,  but  merely  to  excuse  a  breach  of  promise,  or  cover  an 
antecedent  fraud.  It  has  been  said  that  fraud  ought  not  to  be 
presumed.  To  this  I  agree.  But  the  question  is  not  whether 
we  are  to  presume  fraud,  but  whether  the  evidence  does  not 
prove  fraud;  whether  it  does  not  authorize  the  presumption  of 
a  dispunishable  forgery,  in  order  to  gain  a  temporary  respite 
from  the  clamorB  and  reproaches  of  an  injured  and  disappointed 
creditor.  Oan  it  be  said,  with  any  propriety,  that  Sdwin  Qaird- 
ner  was  a  man  incapable  of  such  conduct?  In  asking  this 
question,  I  have  no  wish  or  intention  unnecessarily  to  open  the 
wounds  which  his  reputation  may  hare  received.  I  found 
nothing  on  common  report,  or  extra-judicial  knowledge.  I  rely 
solely  on  the  evidence  reported  in  this  case.  What  is  the  proof 
it  furnished?  That  he  was  a  man  overwhelmed  with  debts; 
that  for  some  time  he  had  supported  a  false  and  deceitful  credit, 
and  saved  himself  from  sinking  under  the  incumbent  weight  of 
multiplied  and  increasing  demands,  by  desperately  oatching  at 
everything  which  accident  or  deception  brought  within  his 
reach;  that  during  these  struggles  to  protract  the  term  of  his 
mercantile  existence,  he  resorted  to  various  means  to  elude  or 
satisfy  his  creditors;  that  he  had  deceived  the  plaintiff  by  draw- 
ing a  bill  on  a  conmierdal  house  in  London,  where  he  had  no 
funds;  that  he  persuaded  her  to  rely  on  the  defendant  (his 
brother),  to  take  up  the  bill  on  his  account,  when  he  had  no 
right  to  promise  this  on  the  part  of  the  defendant,  in  whose 
hands  he  had  no  funds;  that  the  plaintiff,  by  her  agents,  was 
daily  teasing  and  importuning  him  to  satisfy  her  claim,  and 
might  be  prying  into  his  circumstances,  and  might  discover  the 
embarrassments  of  his  situation,  and  sound  the  tocsin  among 
Ins  numerous  unsuspecting  creditors;  that  he  repeatedly  assured 
her  agents  that  the  bill  had  been  paid  by  his  brother,  when  he 
must  have  known  the  contrary,  unless  it  can  be  believed  that 
the  defendant  deceived  him  without  any  apparent  motive;  that 
his  own  wifls  was  distressing  him  vrith  earnest  and  pressiBg  en- 
treaties and  remonstrances  in  behalf  of  her  friend,  the  plaintiff; 


•536  Sheout  v.  MoDowell  [S.  Carolina^ 

that  he  muBt  have  calcalated  on  a  speedy  and  total  bankruptcy, 
and  could  not  hope  to  deceive  the  plaintiff  any  time  beyond  the 
date  of  his  general  credit;  and  that  no  other  or  greater  injuiy 
or  loss  was  experienoed  by  the  plaintiff  in  consequence  of  the 
forgeiy,  if  such  it  may  be  called,  then  would  in  all  probability 
have  befallen  her,  if  the  paper  writing  alluded  to  had  never 
existed,  or  been  shown  to  her.  In  addition  to  all  these  things 
let  it  be  recollected  that  afterwards,  when  the  credit  of  Edwin 
Gairdner  was  fast  on  the  decline,  and  he  was  applied  to  for  the 
paper,  it  was  not  produced.  It  was  imfortunately  mislaid.  He 
promised  to  search  for  it,  and  produce  it  again  to  the  plaintiff; 
but  she  saw  it  no  more.  After  considering  all  these  circum- 
stances, the  impression  on  my  mind  is  little  short  of  perfect 
conTiction  that  the  writing,  so  much  of  it  aa  related  to  the  bill 
in  question  being  paid  or  settled,  was  a  fabrioaiion,  not  of  the 
defendant,  but  of  Edwin  Qairdner;  and  on  that  ground  my 
opinion  is  that  the  Terdict  is  against  eTidenoe,  and  ou^t  to  be 
set  aside. 
The  oourt  unanimously  granted  the  motion. 


Sheout  v.  MoDowell. 

[9  BlMTABDt  88.1 

llATiBB  BzriiAirATOBT  OT  Slandsb.-— The  defendant  wis  ohsiged  with  bar* 
log  gpoken  wordi  in  themaelTes  tUndeioiii;  hat  when  the  words  were 
eonndered  in  relation  to  the  mbject-matter  and  the  occasion,  they  weie 
held  not  actionable,  and  althon^  there  were  some  preMnt  who  did  not 
hear  the  ezplanationB  which  accompanied  their  ntteranoe. 

Monos  for  a  new  trial  in  an  action  of  slander.  The  declara- 
ration  charged  the  defendant  with  saying  to  and  concerning  the 
plaintiff:  **  Tou  are  a  robber;  you  robbed  me  of  my  money  and 
I  can  prove  it.  You,  Shecut,  are  a  cheat,  and  have  cheated  me 
out  of  my  property.  Gentlemen,"  (addressed  to  the  bystanders) 
**  he  has  stolen  from  me  three  hundred  dollars,  and  has  them 
upon  his  shelyes."  The  evidence  showed  that  these  words  had 
been  coupled  with  an  explanation  of  the  defendant's  meaning, 
viz:  that  the  plaintiff  had  overreached  him  in  a  money  tzansa^v 
tion  and  had  retained  possession  of  a  bond  due  by  him  to  the 
defendant,  which  bond  plaintiff  had  obtained  oonfldentialty. 

Yerdict  for  the  plaintiff. 

Dra/j^ion,HoT  the  defendant,  in  support  of  the  motion,  oited  2 
^Dap.  Dig.  498;  1  Oampb.  4A;  8  Johns.  280. 
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While,  contra,  oited  6  Johns.  191  [4  Am.  Deo.  887];  8  Id.  180 
[8  Am.  Deo.  478]. 

Bbbyabd,  J.  My  opinion  in  this  ease  is,  that  the  defendant 
is  entitled  to  what  he  claims  by  the  motion  submitted,  and  mj 
reasons  for  this  opinion  are  these :  The  words  which  are  proved 
to  have  been  spoken,  when  taken  altogether  and  considered  in 
relation  to  the  subject-matter,  or  cause  and  occasion  of  speak- 
ing them,  appear  not  to  be  actionable,  as  they  do  not  import  a 
charge  of  felony,  or  any  criminal  conduct  for  which  the  party 
charged  could  be  prosecuted  and  subjected  to  legal  punishment. 
They  only  charge  a  breach  of  trust. 

In  the  argument  on  this  motion  it  was  stated,  and  not  denied, 
that  the  judge  who  presided  at  the  trial,  in  his  charge  to  the 
jury  intimated  a  doubt  whether  the  doctrine  of  the  law  of  Eng- 
land, on  this  point,  ought  to  be  recognized  in  this  country;  and 
further,  that  he  suggested  to  the  jury  that  some  persons  pres- 
ent at  the  publication  of  the  words,  might  not  hare  heard  aU 
the  words  which  were  spoken  on  the  occasion,  but  only  such  as 
were  calculated  to  convey  an  imputation  of  felony;  and,  if  so, 
the  words  thus  heard  might  be  actionable. 

I  am  not  prepared  to  say  that  there  may  not  happen  cases  in 
this  country  in  which  it  might  be  proper  to  hold  that  words, 
which  if  spoken  in  England  would  not  be  actionable  there, 
ought  to  be  adjudged  actionable  here;  but  in  the  present  case  I 
am  of  opinion  that  the  English  law,  on  the  point  in  question,  is 
and  ought  to  be  the  goTeming  rule.  I  am,  therefore,  bound  to 
say  that  the  observations  of  the  judge  to  the  jury  on  this  head 
were  incorrect,  and  may  have  misled  them. 

It  was  still  more  incorrect  to  intimate,  as  it  seems  from  the 
statement  presented  to  this  court,  which  has  not  been  objected 
to,  that  the  judge  in  his  charge  to  the  jury  did,  that  words  not 
actionable  in  themselves,  when  fully  heard  and  perfectly  under- 
stood, may,  nevertheless,  support  an  action  for  defamation,  if 
they  should  be  imperfectly  heard  and  not  rightly  understood. 
The  same  statement  ascribes  to  the  judge  a  still  more  unreason- 
able and* extravagant  idea,  namely,  that  a  jury  are  at  liberty  to 
presume  that  part  of  the  words  spoken,  which  might  seem  to 
impute  a  slanderous  chaige,  might  have  been  heard  by  some  of 
the  persons  who  were  present,  who  might  not  have  heard  the 
additional  or  accompanying  words  or  expressions  which  were 
uttered  on  the  same  occasion,  and  by  which  the  otherwise  seem- 
ingly offensive  and  injurious  words  were  explained,  and  their 
true  meaning  disclosed;  and  that  such  presumption  or  conjee* 
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ture  will  attthoxize  a  verdict  agaixist  the  speakar  of  innocent 
words,  uttered  with  the  most  friendly  intentions.  This  doctrine 
would  make  the  right  of  action  depend,  not  on  what  was  said  or 
intended,  but  on  what  may  be  conjectured  to  have  been  misun- 
derstood. 

I  incline  to  think  that  the  observations  of  the  judge  were  not 
distinctly  heard,  or  clearly  understood.  But  if  I  am  right  in 
this  conjecture,  still  there  ought  to  be  a  new  trial,  as  it  is  pxob* 
able  he  was  understood  by  the  juiy  as  he  was  by  the  oounsel. 

The  court  granted  a  new  trial. 


Solomons  v.  Jones. 

f  8  BlBTAlP,  64.] 

Fabol  AflEEHtniffr  Ai/obssq  Timb.— A  soboequentpuol  ^^^moA  is  good 
to  alter  the  time  for  ezeenting  a  written  agreement^  when  it  does  not  ooo* 
tradiot  or  vazy  the  terma  of  the  original  written  contract 

PubL  ov  UoDBT. — Ustizy  ia  clearly  admiiaible  nnder  the  plefr  of  iiofMunfiM!|»- 
sUf  beoanae  the  effect  of  anch  evidence  ia  to  prove  that  the  pvomiae  nea 
not  obligatory,  bat  void  ab  ini^, 

UsuhtAvfvcis  all  Subsbqxjbnt  PABToa.— That  the  plaintifla  were  innoeent 
indorsees  is  not  sufficient  to  purge  the  contract  of  nsniy,  beoanae  no  anb- 
aeqaestt  dronmstanoea  can  validate  a  nanriona  contmct,  which  is  re- 
garded in  tibe  light  of  a  criminal  tranaeotion. 

Motion  for  a  new  trial  on  the  part  of  the  defendants  in  an  ao- 
tion  of  aasumpsU  on  a  promissory  note.  The  plaintift  daimed 
as  indorsees.    The  ease  appears  from  the  opinion. 

Chappell,  for  the  defendants. 

Hoffood,  for  the  appellants. 

Bbbyabd,  J.  This  was  an  action  of  anampsU  on  a  promis* 
sory  note  of  hand,  to  which  the  general  issue  was  pleaded  bj 
the  defendants.  The  plaintiffs  proved  the  making  and  indorse- 
ment of  the  note.  On  the  part  of  the  defendants,  an  attempt 
was  made  to  prove  that  the  defendants  had  agreed  to  wait  for 
payment  until  the  first  of  JanuatTy  1810,  one  year  after  the 
note  became  payable,  and  that  the  action  was  oommenoed  prior 
to  that  diQT.  But  the  court  refused  to  admit  the  eTidenoa 
offered,  to  prove  this  point,  as  insufficient  to  affect  the  indorsee, 
without  notice.  The  defendants  then  gave  evidence  of  an 
usurious  consideration,  and  proved  by  Evant  Jones,  jun.,  thai 
the  note  was  given  for  one  hundred  and  twenty-three  dollars, 
when,  in  fact,  the  consideration  of  the  note  was  one  hundred 
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dollars  onlj,  which  had  been  borrowed.  The  plaintiilb  objected 
ta  iiie  admiHsion  of  this  evidence,  as  the  aet  against  nsurj  was 
not  pleaded,  and  beoanse  the  plaintiffs  were  indorsees,  and  had 
no  notice  of  the  nsnrious  consideration.  The  plaintiffs  proved 
that  one  of  the  defendants  was  present  when  the  note  was  in- 
dorsed, and  upon  that  occasion  said  it  was  a  good  note,  and 
promised  that  he  would  pay  the  same  to  the  indorsee.  Also, 
that  the  same  defendant  had  promised  several  times  afterwards 
to  pay  the  same.  It  was  insisted  for  the  defendants,  that  the 
original  contract,  of  which  the  note  was  evidence,  was  void  in 
its  creation;  and  that  the  subseqaent  promise  by  one  of  the  de- 
fendants, coold  not  give  to  it  any  legal  efiScacy.  But  the 
court  was  of  a  different  opinion,  and  charged  the  jury  in  favor 
of  the  plaintiffs,  in  consequence  of  which  a  verdict  was  found 
for  the  plaintiffs  for  the  amount  of  the  note  and  interest. 

The  motion  before  this  court  is  to  set  aside  the  verdict,  and 
obtain  a  new  trial,  on  several  grounds:  1.  That  usury  is  ad- 
missible in  evidence  under  the  plea  of  non-nssumpmi;  2.  That 
the  contract  was  void,  originally,  and  could  not  be  made  valid 
by  a  subsequent  promise. 

It  is  stated  in  the  brief  that  the  defendants  offered  evidenoe^ 
which  the  court  refused  to  admit,  of  an  enlargement  of  the  time 
of  payment.  This  ground  was  not  taken  in  the  argument  before 
this  court,  and,  therefore,  it  is  necessary  to  notice  it  on  the 
present  occasion.  I  take  it  for  granted,  that  the  indorsees 
were  not  tsognizant  of  the  agreement  between  the  original  par- 
ties, to  extend  the  time  of  payment,  at  the  time  of  the  transfer 
of  the  note,  otherwise  I  should  be  of  the  opinion  this  was  a 
good  ground  of  defense;  for  a  subsequent  parol  agreement  is 
good  to  alter  the  time  for  executing  a  vnritten  agreement. 
Such  evidence  does  not  go  to  contradict  or  vazy  the  terms  of 
the  original  vrritten  contract,  but  to  prove  a  subsequent  parol 
contxaot,  not  inconsistent  with,  but  confirmatoiy  of  it,  chang- 
ing the  same  in  some  particulars;  not  denying  that  the  written 
eontract  is  what  it  imports  to  be,  but  proving  another  contract^ 
dispensing  with  some  of  the  terms  of  the  former:  Thresh  v» 
Bake,  Esp.  68;  2  Dall.  172;  2  Bsp.  587,  686;  Fow.  on  Mort> 
460;  6  Bro.  P.  0.  680. 

I  do  not  perfectly  understand  how  or  why  the  first  ground 
which  the  deiendants  have  taken  in  this  motion  comes  to  be 
made  a  question  before  us.  It  is  stated  in  the  brief  that  the 
defendants  gave  evidence  of  the  usurious  consideration  for 
the  note  in  question  was  given.    From  this  it  would  seem 
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that  the  ooort  did  not  ref ase  to  admit  eiidence  of  usury,  under 
the  plea  of  nan-assumpsU,  If,  however,  the  defendants  were 
precluded  from  any  advantage  thej  could  have  derived  from 
this  ground  of  defense,  I  am  of  opinion  that  thej  are  entitled 
to  a  new  trial.  Usury  is  clearly  admissible  in  evidence  under 
the  plea  of  the  general  issue.  The  effect  of  such  evidence  is  to 
prove  that  the  promise  was  not  obligatory,  but  void  in  its  origin; 
and  that  there  never  was  any  such  legal  undertaking  as  that 
which  the  plaintiffs  claim  to  recover  on:  Com.  Dig.  398;  1  Esp. 
27;  1  Str.  498, 198;  1  Esp.  Dig.  168;  4  Co.  117;  Hob.  72;  BulL 
N.  P.  224;  3  Cranch,  186;  1  Saund.  495;  note  by  Wms. 

That  the  plaintiffs  were  indorsees  without  notice,  cannot  be 
admitted  as  a  sufficient  reason  to  repel  the  charge  of  usury; 
because  the  original  usurious  contract  is  to  be  viewed  in  the 
light  of  a  criminal  transaction,  which  no  subsequent  oironm- 
stance  or  acts  can  purge  away,  and  render  innocent  or  lawfuL 
As  between  the  original  parties  to  the  transaction,  where  the 
contract  on  which  a  promise  or  contract  is  founded,  is  illegal,  the 
plaintiff  ought  not  to  recover,  and  by  positive  statute  law,  mad« 
to  prevent  gaming  and  usury,  which  are  regarded  as  public  mis- 
chiefs, the  innocent  indorsees  of  negotiable  instruments,  whioh 
have  been  given  upon  such  illegal  considerations,  are  equally 
disentitled  to  recover  against  the  makers  of  such  instruments. 
The  contracts  in  such  oases  are  void  in  their  inception,  as  nevet 
having  had  any  legal  existence.  Such  innocent  indorsees,  how 
ever,  r  lay  have  recourse  to  their  indorsers,  for  every  indorse- 
ment f  J  in  the  nature  of  a  new  biU  or  note:  Doug.  786;  1  E^. 
Dig.  r/,  175;  2  Str.  788;  1  Esp.  178;  8  T.  B.  688;  Fortes.  886; 
Chittj^  on  Bills. 

It  k  jM  been  contended,  however,  for  the  plaintiff,  that  one  of 
the  dv^fendants,  being  present  at  the  indorsement  of  the  note, 
and  having  spoken  of  it  as  a  good  and  legal  note  and  having 
promised  to  pay  it,  induced  the  plaintiflfs  to  receive  it  without 
scruple  or  caution,  thereby  sanctioned  the  original  contract,  and 
confirmed  the  obligation  he  originally  entered  into  to  comply 
with  it,  and  at  all  events,  thereby  estopped  himself  from  inter- 
posing any  objection  which  he  might  otherwise  have  had  againsl 
the  right  of  the  original  payee  to  recover  the  note. 

It  was  also  contended  that  the  parol  promise  of  the  defend- 
\xi%  who  was  present  at  the  indorsement,  bound  him  inde* 
^1  idently  of  the  note. 

In  answer  to  these  reasons,  offered  on  the  part  of  the  plaint* 

[,  it  may  be  observed,  1.  That  the  words  spoken  or  aots  doiM 
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bj  one  of  the  defendants  cannot  be  considered  as  binding  the 
other,  without  some  eyidence  to  prove  that  the  other  authorized 
the  same  or  consented  thereto;  2.  It  seems  quite  clear,  from 
what  has  been  already  stated,  that  no  subsequent  act  whatever, 
however  solemn  and  formal,  could  impart  validity  and  give  legal 
e£Bcac7  to  a  transaction  which  was  null  and  void  in  its  creation. 
If  the  note  was  given  for  a  usurious  consideration,  it  was  given 
illegally,  and  was  never  entitled  to  be  considered  as  evidence  of 
a  lawful  contract.  If  it  was  an  unlawful  instrument  when  given, 
it  could  not  be  made  a  lawful  instrument  by  any  after  transac- 
tion, or  any  other  contract  between  the  same,  or  any  other  par- 
ties. Nothing  less  than  legislative  authority  could  gi^e  to  it  a 
legal  existence,  which  it  had  not  in  its  creation.  The  case  o^ 
jEUi8T.  Warnes,  Moore,  752;  Cro.  Ja.  33;  5  Mod.,  does  not  bv 
any  means  sustain  the  argument  for  the  plaintiffs.  In  that  case 
the  usurious  obligation  was  between  W.  and  A.,  which  was  done 
away  and  a  new  obligation  entered  into  between  W.  and  E.,  and 
it  appeared  that  E.  was  entirely  ignorant  of  the  usurious  con- 
sideration upon  which  the  first  obligation  was  given.  The  new 
obligation,  although  founded  on  the  original  consideration,  was 
not  usurious  as  regarded  the  obligee,  who  was  ignorant  of  the 
ill^ality  of  the  first  contract.  The  second  contract  was  lawful 
on  the  part  of  the  innocent  obligee.  But  if  the  second  con- 
tract had  been  to  give  force  and  effect  to  the  first,  or  had  rested 
upon  it  directly  as  its  basis,  the  obligee,  however  innocent  in 
the  second  contract,  would  not  have  been  entitled  to  recover  on 
it,  because  it  would  have  appeared  that  the  foundation  of  the 
contract  was  illegal,  the  source  or  consideration  thereof  being 
tainted  and  corrupt.  This,  however,  did  not  appear  in  that 
case,  for  the  corrupt  and  unlawful  contract  was  discharged  en- 
tirely, and  a  new  contract  was  formed  between  different  parties, 
upon  a  new  consideration,  which,  so  far  as  it  concerned  the 
obligee  in  that  contract,  was  perfectly  fair  and  legal. 

The  doctrine  on  this  subject  is  fully  explained  and  well  sefc- 
tled  by  sundry  late  decisions  of  the  English  courts:  Outiiberi  t. 
Ealey,  8  T.  B.  890;  Haddock  v.  EdmmeU,  7  T.  B.  184;  8  T.  B. 
636;  1  T.  B.  296;  8  Wils.  260;  Doug.  986;  Peake's  N.  P.  200. 

If  the  obligee  or  payee  is  not  ignorant  of  the  usury  which 
tainted  the  original  contract,  he  ought  to  be  considered  parti- 
cipea  criminis,  and  not  entitled  to  recover.  Whether  the  plaint* 
iffs  in  the  present  case  may  not  be  entitled  to  recover  upon  the 
principles  I  have  laid  down,  I  shall  not  undertake  to  decide. 
If  he  is,  he  will  doubtless  recover  on  a  new  trial.    But  the 
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plaintiffii  insist  the  defendants  are  estopped  to  take  any  advan- 
tage of  the  plea  of  usuiy,  by  the  conduct  of  on«  of  the  defend- 
ants at  the  time  of  the  transfer  of  the  note  and  afterwards,  and 
that,  at  all  events,  the  subsequent  promise  of  one  defendant  to 
pay  the  note,  is  binding  on  him.  I  hare  before  observed  that 
the  conduct  of  one  defendant  in  such  a  case,  cannot,  in  my 
opinion,  affect  the  other,  and  that  nothing  which  either  could 
have  done  with  or  without  the  concurrence  of  the  other,  can  be 
deemed  sufficient  to  give  validity  to  a  transaction  which  was  in 
its  inception,  unlawful  and  void.  Whether  the  subsequent 
promise  or  deceitful  conduct  of  one  of  the  defendants,  or  both 
of  them  is  or  is  not  sufficient  ground  for  a  reooveiy  in  another 
form  or  mode  of  proceeding,  is  a  question  not  neoessaxy  now  to 
be  decided,  as  it  cannot  affect  the  present  case,  whidi  is  founded 
on  the  original  written  promise,  made  upon  a  consideration 
alleged  to  be  usurious. 

My  opinion  in  fine  is,  that  a  new  trial  ought  to  be  granted^ 
and  that  evidence  of  usury  ought  to  be  admitted  under  the  plea 
of  non'<u8ump8U. 

The  court  unanimously  granted  the  motion. 


In  a  note  to  Wilkie  v.  JRoo$eveU,  2  Am.  Deo.  165^  the  doolriiie  ol  tini  ean 
is  considered,  and  it  is  there  shown  that  there  is  lome  difibmoe  on  this  ptnaft 
in  the  deciaioDSy  some  holding  as  this  oase^  that  a  note  lor  a 
eration  is  void  tXL  the  time,  and  as  to  all  parties. 


Houston  v.  Gilbert. 

[8  BSBTIBD,  08.] 

EzFBnBB  Wabrabtt.— An  express  waixwnty  of  piopegij  csbbqiI  belrfrf{y 


straed  to  intend  an  ezclosion  of  the  natoxal  impUed  mtnmkf  of 

torn, 
Fkaud. — ^Where  there  has  been  any  fautd  in  the  oontnet^  Hyb  plaiatifl^  hi  sa 

aotioB  of  oimmpntf  may  zeoover  npon  an  cgprew^  as  wall  as  npon  an  im^ 

plied  warranty,  but  the  declaration  must  aver  the  wanranty  and  ili 

breach,  and  the  adeiUer  of  the  defondanl 
SoLBNTJUu — Where  both  parties  may  be  presumed  ignorant  of  thennsonadnssi 

or  defect  which  is  alleged  to  annul  the  oontraot,  or  lor  a  xednotioii  of  the 

consideration,  a  teimter  need  not  be  stated,  but  only  that  mder  theeir- 

ownatanoes  the  defendant  thereby  warranted,  eta 
Niw  Tbial.— Where  tiie  verdict  is  unreasonable  and  nnjust^  a  new  trial  will 

be  ordered,  although  that  verdict  may  be  fair  and  eqoitaUe. 

MonoH  for  a  new  trial  in  an  aotion  of  a8itimp$U,    Tha 
appears  from  the  opinion. 
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8,  JUmroWf  for  the  defendant  in  support  of  the  motion. 

NoU,  contra. 

Bbstaxd,  J.  GSiis  was  an  actum  of  astumjmi  to  recover  the 
pcice  paid  for  a  negro  slaye,  on  the  ground  that  the  plaintiff 
was  deceived  in  the  contract,  and  gave  a  large  price  for  the 
slave,  viz.,  five  hondred  dollars,  under  an  expectation,  which 
was  wen  warranted  by  the  slave's  appearance,  that  he  was  f ally 
worth  that  price,  when  in  fact,  he  was  not  worth  near  so  much, 
being  a  notorious  runaway;  and  that  his  bad  qualities  were  con- 
eealed  from  the  plaintiff  at  the  time  of  the  sale.  The  plaintiff 
gave  evidence  at  the  trial  of  the  bad  character  of  the  slave,  and 
payment  of  the  money,  in  consideration  of  the  sale;  also^  the 
defendant's  bill  of  sale  of  the  slave  to  the  plaintiff,  warranting 
the  property,  but  expressing  nothing  as  to  his  character,  quali- 
£caiion8,  or  disposition.  The  defendant  objected  to  the  admis* 
sion  A  any  evidence  to  prove  the  bad  character  or  ill  qualities 
of  t  J9  slave,  on  the  ground  that  the  bill  of  sale,  which  contained 
the  written  evidence  of  the  contract,  was  silent  on  that  head; 
and  that  no  verbal  testimony  could  be  given  to  add  to  the  terms 
or  conditions  of  a  contract  reduced  to  writing,  nor  could  any 
terms  or  conditions  be  implied,  other  than  such  as  migbt  arise 
from  the  written  instrument  produced  in  evidence. 

This  objection  was  overruled,  and  the  jury  found  a  verdict 
for  the  plaintiff,  in  the  following  terms:  *'We  find  for  the 
plaintiff  seven  hundred  dollars,  and  that  the  defendant  shall 
have  his  negro  again,  and  shall  bring  him,  at  his  own  expense, 
from  Fayetteville,  in  North  Carolina."  The  motion  submitted 
to  this  court  is  for  a  new  trial,  on  the  ground  that  as  the  action 
is  to  recover  the  price  paid  for  the  slave,  by  reason  of  unsound- 
ness, and  mistake  in  the  contract,  the  jury  was  not  authorized 
to  award  a  greater  sum  than  the  amount  of  the  consideration 
money  paid,  and  interest.  It  has  also  been  contended  that  the 
evidence  which  was  objected  to  at  the  trial  was  improperly  ad- 
mitted to  go  to  the  jury.  But  this  ground  was  veiy  little  in* 
aisted  on,  and  therefore  need  not  be  taken  into  consideration. 
Suffice  it  to  say  that,  in  my  opinion,  the  objection  cannot  be 
maintained;  and  that  an  express  warranty  of  the  property  can- 
not be  fairly  construed  to  intend  an  exclusion  of  the  natural 
implied  warranty  of  soundness.  In  the  ai^ument  on  the  first 
ground  it  was  contended  that  the  action  was  misconceived;  and 
that  to  authorise  a  recovery  on  the  grounds  of  fraud  or  decep- 
tioa,  the  plaintiff  ought  to  have  brought  trespass  on  the  case. 
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and  dedared  specially  in  tort.  But  it  seems  now  to  be  the  set- 
tled law,  although  I  know  not  when  or  how  it  was  introduced, 
that  in  an  action  of  assumpeil  the  plaintiff  may  recover  upon  an 
express  warranty,  and  also  upon  an  implied  warranl^y  where 
there  has  been  any  fraud  in  the  contract.  But  in  eYeiy  such 
case  the  declaration  must  contain  a  special  count,  stating  the 
warranty  and  breach  of  it;  or  the  circumstances  of  fraud, 
amounting  to  an  implied  warranty,  with  an  express  allegation 
that  the  defendant  knowingly  or  fraudulently  sold,  etc.  In 
this  state,  the  doctrine  has  been  extended  to  cases  of  legal 
fraud  or  mistake,  where  both  parties  may  be  presumed  to  be 
ignorant  of  the  uusoundness  or  defect,  which  is  afterwards  in- 
sisted  on  as  sufficient  to  disannul  the  contract  altogether,  or 
authorize  a  deduction  from  the  price  paid.  In  such  ease,  how- 
ever, the  declaration  need  not  state  a  aderUer  nor  a  wananty  ex- 
press; but  only  that  by  selling  under  the  cironmsiancea  set 
forth,  the  defendant  thereby  warranted,  etc. 

It  is  stated  in  the  brief  in  this  case  that  the  plaintiffs  declar- 
ation contained  several  counts,  and  that  one  of  them  is  a  spedal 
count.  It  is  not  stated  what  sort  of  count  the  special  count  is. 
We  may  presume,  and  I  think  ought  to  conclude,  that  it  is  in 
due  form,  according  to  the  case  in  Douglas,  18,  Stewati  v.  WU" 
kins. 

If  so,  it  is  sufficient  to  support  the  verdict  for  damages  to  any 
reasonable  amount.  The  general  counts  are  usually  added,  in 
order  that  should  the  plaintiff  fail  in  the  proof  of  the  special 
count  he  may  nevertheless  prevail  in  some  of  the  general  counts, 
and  recover  back  his  money  paid. 

In  my  opinion  it  would  be  advisable  in  every  case  where  the 
proof  may  be  doubtful,  to  declare  specially  on  an  express  war- 
ranty, or  an  implied  warranty,  on  the  ground  of  intentional 
fraud,  in  which  the  acienier  must  be  stated,  or  some  equivalent 
allegation,  and  also  on  an  implied  warranty,  founded  on  the 
ignorance  of  both  of  the  contracting  parties,  in  which  a  soietiier 
need  not  be  allied.  Perhaps  the  latter  count  may  be  unneo^ 
essary  as  included  in  the  implied  warranty  with  a  scienier,  and 
would  authorize  a  recovery  of  the  money  paid,  without  any 
proof  of  knowledge  on  the  part  of  the  seller,  if  the  defect  if 
proved  to  have  existed  at  the  time  of  the  sale.  If  the  proof  at 
the  trial  should  falsify  the  express  warranty,  or  establish  the 
fact  of  the  sale  having  been  deceitful  on  the  part  of  the  seller, 
the  plaintiff  would  be  entitled  to  recover  not  only  full  satisfac- 
tion for  the  injury  lie  may  have  sustained  by  the  false  warranly 
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or  fraudulent  sale,  bat  also  exemplary  damages^  to  discourage 
falsehood  and  fraud.  If  the  eyidence  at  the  trial  should  be  in- 
sufficient to  establish  a  claim  to  TindiotiTe  damages,  the  plaintiff 
may  nevertheless  be  entitled  to  a  rescission  of  the  contract  on 
the  ground  of  ignorance  and  mistake;  or  to  some  allowance  by 
way  of  abatement  to  the  price  paid,  according  to  circtmistances. 
The  use  which  the  purchaser  may  have  had  of  the  thing  sold,  if 
it  has  been  profitable,  ought  to  be  considered.  In  England, 
no  action  lies  upon  an  implied  warranty  of  soundness,  except 
on  the  ground  of  fraud.  Bat  in  this  state  it  has  been  repeat- 
edly held  to  Ue  on  the  ground  of  legal  fraud  or  mistake. 

In  the  preeent  ease  it  has  not  appeared  that  the  defendant 
knowingly  and  fraudulently  sold  the  slave  to  the  plaintiff,  from 
any  evidence  stated  to  us.  But  the  objection  is  not  to  the  in- 
sufficiency of  the  evidence,  but  to  the  insufficiency  of  the 
declaration  to  support  the  verdict.  We  must,  therefore,  pre- 
sume that  there  was  evidence  to  prove  the  chaigea  set  forth  in 
the  declaration. 

On  this  ground  I  am  inclined  to  support  the  finding  of  the 
jury;  but  the  verdict  is  expressed  in  such  terms  that  I  cannot 
see  how  it  can  with  propriety  be  sanctioned.  The  juiy  must 
have  contemplated  a  return  of  the  slave  to  the  defendant,  and 
damages  are  predicated  on  the  supposed  possibility  and  liability 
of  the  plaintiff  to  surrender  the  slave,  and  the  supposed  prac- 
ticability of  obtaining  possession  of  him  by  the  defendant,  by 
going  into  North  Carolina  for  him.  In  some  cases  the  purchaser 
has  an  absolute  right  to  put  an  end  to  a  contract,  and  to  return 
the  thing  purchased,  or  rather  agreed  to  be  purchased;  but  this 
can  only  be  where,  by  the  very  terms  of  the  contract,  the  right 
to  do  BO  is  expressly  reserved.  In  such  cases  the  contract  re- 
mains open  until  the  purchaser  has  made  his  election,  which 
must  be  made  within  the  time  agreed  on,  or  if  no  time  be  ex- 
pressly agreed  on,  within  a  reasonable  time.  If  the  buyer  elects, 
in  due  time,  to  disclaim  or  disaffirm  the  contract,  he  is  bound 
to  return  the  thing,  or  subject  of  the  contract,  or  offer  to  do  so 
pursuant  to  the  terms  of  the  agreement,  or  if  no  time  be  agreed 
on,  within  a  reasonable  time,  if  in  his  power  to  do  so;  and  if 
not  in  his  power,  to  give  notice  to  the  seller  of  his  inability  to 
do  so  within  a  reasonable  time,  if  practicable. 

There  are  other  cases  wherein  the  purchaser  has  not  this  abso- 
lute right  to  disaffirm  or  rescind  the  contract,  but  in  which  he 
has  a  legal,  conditional,  or  qualified  right  to  do  so,  in  conse- 
sequence  not  of  any  convention  or  agreement  of  the  parties, 
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but  of  his  haying  been  deceiYed  and  defrauded  in  the  oontnust. 
In  such  cases  if  he  means  to  disclaim  and  set  aside  the  con- 
tract altogether,  and  reclaim  the  consideration  money,  and  also 
damages,  it  appears  to  me  necessary,  to  entitle  him  to  succeed, 
that  he«8hould  return,  or  offer  to  return,  the  subject  of  sale 
within  a  reasonable  time  after  the  discoyery  of  the  fraud,  if  in 
his  power,  or  use  due  diligence  in  order  to  do  so,  and  give  due 
notice  to  the  seller  of  his  intention  to  disclaim  the  contract  and 
restore  the  subjecfc  of  it.  If  he  discharges  his  duty,  he  will  be 
entitled  to  not  only  the  consideration  money  paid,  upon  proof 
of  the  fraud,  but  also  interest  and  exemplary  damages  for  the 
imposition  practiced. 

The  subject  of  the  sale,  in  such  case,  must  be  considered  as 
belonging  to  the  seller  from  the  time  that  notice  is  given  to 
him,  and  diligence  used  to  return  the  property.  But  if  the 
buyer  neglects  to  discharge  his  duty  in  such  case,  although  he 
should  prove  the  fraud,  and  should  appear  clearly  to  be  entitled 
to  damages,  yet  the  contract  could  not  be  considered  as  re* 
scinded,  but  still  in  force,  and  binding  on  both  parties.  In  case 
of  legal  fraud,  or  mistake,  the  same  doctrine  would  hold  good, 
only  that  the  buyer  would  not  be  entitled  to  any  other  damages 
than  such  as  he  could  prove  he  had  actually  sustained.  But  if 
he  should  take  proper  measures,  and  use  due  diligence  to  re- 
store the  seller  to  the  possession  of  the  subject  of  sale,  in  due 
time  he  would  be  entitled  to  disclaim  the  contract  and  set  it 
aside,  and  reclaim  the  whole  of  the  consideration  money  paid, 
secured,  or  promised  to  be  paid. 

To  apply  this  doctrine  in  the  present  case,  it  must  be  in- 
quired and  ascertained,  whether  the  contract  was  legsUy  dis- 
solved, either  by  the  agreement  of  the  parties  or  by  operation 
or  implication  of  law,  under  such  circumstances  as  were  suffi- 
cient to  authorize  the  buyer  to  disclaim  and  disannul  it.  From 
the  evidence  reported  to  have  been  given  at  the  trial,  it  has  not 
appeared  that  the  plaintiff  performed  what  was  neoessazy  on 
his  part,  to  do  away  the  obligation  to  abide  by  the  oontraet 
The  jury,  therefore,  had  no  power  to  repeal  the  contract,  or 
discharge  the  plaintiff  from  his  obligation  to  conform  to  it.  But 
the  jury,  it  seems  by  the  verdict,  did  undertake  to  re^eind  the 
contract,  and  not  only  to  discharge  the  plaintiff  bom  it,  and 
compel  the  defendant  to  take  back  the  thing  sold,  but  to 
release  the  plaintiff  from  any  obligation  to  restore  the  thing. 

The  verdict  imposes  on  the  defendant  the  duty  of  seeking,  in 
a  distant  place,  beyond  the  limits  of  this  state,  for  the  properiiy 
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in  question,  wluch,  perhaps,  he  may  never  find,  and  which,  if 
found,  he  may  be  never  able  to  obtain;  and  get  the  same  again, 
if  he  oan,  at  his  own  risk  and  charge,  and  it  imposes  no  recip- 
rocal or  equivalent  duty  on  the  plaintiff. 

The  verdict,  therefore,  appears  unreasonable  and  unjust,  as 
well  as  unlawful;  for  there  is  no  law  to  warrant  a  verdict  of  thi9> 
sort,  if  it  were  ever  so  fair  and  equitable. 

But  this  is  not  all.  The  plaintiff  may  yet  insist,  the  verdict 
to  the  contrary  notwithstanding,  that  the  slave  is  his  property, 
and  refuse  to  surrender  his  claim  to  him  under  the  sale.  If  he 
should  do  so,  who  shall  gainsay  it  ?  Can  any  judgment  be  en- 
tered up  for  the  defendant  on  this  verdict,  by  which  he  may 
regain  the  possession  of  the  slave? 

New  trial  granted. 

The  peoaliar  doctrine  of  implied  wamnty  held  in  this  itate  ii  noticed  in 
Ttmrod  v.  ShooWred,  1  Am.  Dec  620  and  note;  and  see  WhU^fidd  v.  Mo^ 
Leod,  Id.  650. 

Id  Lanier  v.  AtUd,  3  Am.  Dea  680,  it  is  held  that  an  express  warranty  ez- 
daded  an  implied  one;  and  so  far  holds  differently  from  the  principal  case; 
but  this  is  in  consequence  of  the  peoaliar  doctrine  on  a  wwnatiy  of  soundness 
held  in  Sonth  GaroliniL 


Nash  v.  Ore. 

[8  Bbstabd,  04.] 

PaoBABLi  Oaubi.— In  an  aotion  for  a  malidoos  proseontlon,  the  question  of 
pfobable  cause  was  held  a  mixed  question  of  law  and  fact;  and  where  the 
judge  below  reported  that  the  evidence  proved  probable  cause,  and  the 
jury  found  a  verdict  for  the  defendant^  the  court  refused  to  disturb  the 
verdict. 

MonoH  for  a  new  trial  in  an  action  for  a  malicious  prosecu- 
tion. The  jury  were  directed  to  judge  of  the  want  of  probable 
cause,  and  th^  found  for  the  defendant  accordingly.  The  mo- 
tion was  made  on  the  ground  of  misdireotiony  and  that  the  yei^ 
diet  was  against  evidence. 

Taylor  f  for  the  plaintiff. 

Bowie,  conira. 

Bbevabd,  J.  I  am  of  opinion  this  motion  oofjtA  to  be  lejeolF 
•d.  The  direction  of  the  district  court  to  the  jury  waa  oonreol^ 
that  in  an  aotion  for  a  malicious  prosecution  the  questiDn  of 
probable  cause  is  a  mixed  proposition  of  law  and  fact.  That  it 
10  a  matter  of  fact  whether  the  circumstances  alleged  to  show  it 
probable  or  n(>t,  are  true,  and  existed;  but  whether,  supposing 
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them  tmey  ibej  amount  to  probable  cause,  is  a  question  of  law: 
SuiUm  T.  Johnstone,  1  T.  B.  493;  1  Wile.  232;  2  T.  B.  231. 

It  appears  from  the  report  of  the  presiding  judge,  that  there 

was  eTidence  of  probable  cause,  which  was  left  to  the  jury  with 

the  above  direction.    I  can  perceiye  no  reason  to  induce  me  to 

*  think  the  verdict  is  inconsistent  with  law  or  the  justioe  of  the 

particular  case. 

Bat,  Smfth  and  Golooox,  JJ.,  of  the  same  opinion 
J.,  absent. 

.    Hauohabauoh  V.  Honald. 

[S  Bu^MMD,  97.] 

Pabol  Pabtitiok. — ^A  parol  agreement  and  partition  may  be  valid,  iioiwitli« 
standing  the  itatate  of  fraada,  and  may  be  to  oonaidered,  if  ttia  Ime  of 
partition  on  the  ground  be  aoffioiently  marked,  and  there  be  a  flevwal 
poaaeMJon  for  a  length  of  time;  yet  where  the  evidence  of  a  aepaiali 
poeaeiBion  ia  vagae  and  slight,  there  oan  be  no  preaomptioii  in  favor  of  a 
partition. 

MonoN  for  a  new  trial  in  an  action  of  trespafls;  tlie  ease  uf^ 
pears  from  the  opinion. 

Bbbvabd,  J.  This  was  an  action  of  trespass,  to  tiy  the  titles 
to  and  recover  the  possession  of  fifty  acres  of  land,  being  a 
moiety  of  a  tract  of  one  hundred  acres,  origimijlly  granted  to 
Anthony  Stacks.  The  plaintiff  must  recover  in  this  aetitm 
upon  the  strength  of  his  own  title,  and  not  upon  the  weakneos 
of  his  adversary's  title.  The  evidence  of  the  plaintiff's  title 
was  shortly  this:  1.  A  conveyance  to  himself  from  David 
Honald,  the  son  of  Marks  Honald,  by  his  wife,  one  of  the 
daughters  of  Anthony  Stacks,  the  grantee;  2.  Proof  that  An- 
thony Stacks,  by  his  last  will  and  testament,  devised  the  whole 
tract  of  one  hundred  acres  to  his  widow  and  three  ehildren,  in 
joint  tenani^y  and  that  his  widow  and  one  of  his  ehildren  died 
many  years  ago,  leaving  his  two  daughters,  namely,  Mrs. 
Honald,  the  mother  of  David,  under  whom  the  plaintiff  claims, 
and  the  wife  of  John  Sistrunk,  surviving  joint  tenants;  8.  Evi- 
dence that  Marks  Honald  and  his  wife,  who  died  in  the  year 
1786,  for  some  time  before  her  death,  were  in  possession  of  fifty 
acres  in  dispute,  and  that  Marks  Honald  continued  in  possession 
thereof  until  his  death  in  the  year  1795,  leaving  his  son  David 
and  his  widow,  a  second  wife,  in  possession.  This  widow  is  the 
defendant  in  the  action.  Tbe  other  moiety  of  the  tract  of  one 
hundred  acres  of  land  was  claimed  by  the  plaintiff,  under  a 
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deed  of  convejance,  bearing  date  in  1798,  from  7olm  Sisirunk 
to  John  Weanwrighty  and  another  deed  of  conveyance  from 
Weanwright  to  the  plaintiff,  dated  in  1806.  The  deed  of  John 
Bistrunk,  in  which  his  wife  is  joined,  bot  without  any  rennncia- 
tion  of  her  inheritance,  according  to  our  statute  law,  in  de- 
scribing the  land  conveyed,  states  that  it  is  bounded  on  the 
opper  side  by  part  of  the  said  tract,  held  by  the  heirs  of  Marks 
Honald,  deceased. 

It  was  contended  for  the  plaintiff,  first,  that  upon  the  death 
of  Mrs.  Honald,  daughter  of  the  grantee,  in  1786,  the  estate  in 
question  did  not  vest  solely  in  Mrs.  Sistrunk,  by  survivorship; 
because,  it  was  insisted,  the  act  of  assembly  of  1748,  F.  L.  217, 
218,  takes  away  the  right  of  survivorship  in  estates  held  in 
joint  tenanqr;  and  secondly,  that  the  evidence  given  in  the  case 
was  su£5cient  to  prove  a  severance  of  the  joint  estate  prior  to 
the  death  of  Mrs.  Honald;  and  that  the  plaintiff  having  shown 
sufficient  legal  titles  to  the  whole  tract  of  one  hundred  acres, 
ought  to  have  possession  thereof.  The  verdict  was  for  the  de- 
fendant.   My  opinion  is,  that  the  verdict  ought  to  stand. 

The  act  of  1748,  only  provides  an  easier  mode  for  obtaining 
partition  of  joint  estates,  and  does  not  change  the  nature,  or 
take  away  any  of  the  constitutent  properties  of  such  estates. 
The  JU8  accrescendi,  or  right  of  survivorship,  was  abolished  by 
the  primogeniture  act,  as  it  is  called,  which  passed  in  February, 
1791,  and  not  before.  This  act  is  a  legislative  declaration,  as 
to  what  the  law  on  the  subject  was  prior  to  that  time.  Upon 
the  death  of  Mrs.  Honald,  in  1786,  the  whole  estate  vested  in 
her  sister,  Mrs.  Sistnmk,  unless  the  joint  tenancy  was  severed 
before  that  event. 

If  there  was  clear  proof,  or  even  weighty  evidence,  to  induce 
a  belief  that  there  was  a  severance  of  the  joint  tenancy,  by  an 
igreement  binding  in  law,  between  the  joint  tenants,  prior  to 
Mrs.  Honald's  death  or  that  there  was  a  lawful  bargain  and 
Bale  of  Mrs.  Sistrunk's  moiety,  which  would  operate  a  sever- 
ance, my  opinion  would  be  different.  A  parol  agreement  and 
partition  was  good  at  common  law:  Oo.  Lit.  165, 171.  And 
notwithstanding  the  statute  of  frauds,  may,  perhaps  still  be 
considered  valid,  if  the  line  of  partition,  on  the  ground,  be 
sufficiently  marked,  and  manifested  by  a  correspondent,  separ- 
ate and  distinct  possession  for  a  sufficient  length  of  time.  1 
Binn.  216;  Lit.  sec.  260. 

The  evidence  in  this  case  was  by  no  means  sufficient,  in  my 
opinion,  to  warrant  the  jury  in  presuming  a  legal  and  valid 
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paitidoiiy  eren  by  parol.  There  was  no  eTidenoe  of  any  agree- 
ment to  divide.  The  joint  tenants  were  both  mairied  women, 
and  would  ndt  be  bound  by  any  agreement  made  by  their  hus- 
bands, unllBs^  their  consent  was  obtained  agreeable  to  law. 
The  evidence  ot  a  separate  and  distinct  possession  was  too 
Tague  and  slight,  to  afford  any  solid  ground  for  a  legal  pre- 
sumption in  favor  of  a  partition.  The  argument  drawn  from 
the  deed  of  John  Sistrunk,  in  describing  the  land  by  him  con- 
veyed to  John  Wean  Wright,  as  ''bounded  by  part  of  the  said 
tract,  held  by  the  heirs  of  Marks  Honald,  deceased,"  has  no 
weight.  It  cannot  uphold  a  presumption  which  has  nothing  to 
stand  upon.  It  cannot  by  intendment  and  implication,  divest 
Mrs.  Sistrunk  of  her  inheritance,  which,  from  anything  that 
appears  to  the  contrary,  she  never  has  legally  consented  to  pari 
with,  either  in  whole  or  in  part.  The  deed  cannot  asiop  her, 
even  if  it  was  more  explicit  than  it  b. 
New  trial  refused  fay  the  court. 

AitowlutiMrapHfeitioiiota  be  msde  by  pivol»  daebloBB  dtthi^  whldi  li 
dh6wm  in  a  iiola  to  /adbcw  r.  fferditt  4  Am.  Dm. 
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Bunch  v.  Hubst. 

OsciDnD  sr  Imfoutioit. — A  deed  exeooted  by  a  weak  man  not  ali^gea 
to  be  loal^  bat  in  the  handa  of  an  agents  and  not  prodnoed,  b«t  the  ooo* 
testa  proved,  will  be  regarded  anapicioaaly.  Suoh  a  deed  ezecnted  by  a 
weak  man  in  very  neoeaaitoiia  oiroomBtanoes,  by  which  hetranaferred  hia 
lij^ta  lor  a  moat  inadequate  price,  will  be  set  aside. 

Bill  in  equity.  The  pzincipal  question  in  the  case  was  as  to 
{he  Talidity  of  a  deed;  the  facts  are  stated  in  the  opinion. 

DiSAireSDBBy  Ohancellor.  The  third  question  for  consideration 
is,  whether  there  has  been  sufficient  proof  of  ilie  execution, 
contents  and  loss  of  the  deed,  alleged  to  have  been  made  by 
Bunch,  conveying  his  right  under  the  will  of  Bobert  Hurst  to 
Filbin.  I  have  reviewed  the  evidence  with  great  care  and 
minuteness.  From  it  there  cannot  be  any  doubt  that  some  sort 
of  a  deed  was  executed  by  Bunch,  to  whom  it  was  read;  and  thai 
it  was  intended  to  be  a  conveyance  of  the  rights  of  Bunch  in 
Bobert  Hurst's  estate.  The  existence  of  a  deed  then  I  must 
consider  made  out.  But  I  do  not  consider  the  contents  of  the 
deed  so  clearly  established.  It  is  remarkable  that  though  this 
deed  was  subscribed  by  four  witnesses,  only  one  of  them  has 
been  examined.  And  he  expressly  states  that  he  has  no  recol- 
lection of  the  contents  of  the  deed.  He  knows  that  it  contained 
no  detoiption  of  the  property  intended  to  be  conyeyed,  no 
enumeration,  no  schedule;  he  says  it  was  intended  to  conyey  all 
Bunq^'i^  lights  in  Bobert  Hurst's  estate.  But  did  the  deed  oon* 
fey  them,  and  in  what  way  ?    Absolutely,  modifiedly,  or  for  a 
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limited  time  ?  He  cannot  answer.  He  says  he  does  not  recol- 
lect the  contents  of  the  deed,  and  so  imperfect  is  his  recollection 
that  he  does  not  know,  if  Bunch  signed  his  name,  or  put  his 
mark  to  the  deed.  Upon  the  whole  I  am  not  entirely  satisfied 
as  to  the  contents.  But  if  what  the  witness  has  said  as  to  the 
contents  and  execution  of  the  deed,  were  more  satisbctory  in 
the  last  particular,  I  have  a  greater  objection  unsatisfied.  The 
rule  of  eyidence  is,  that  where  a  deed  is  proved  to  have  been 
lost,  or  casually  destroyed,  or  in  the  hands  of  the  adverse  party, 
parol  evidence  may  be  allowed  to  prove  the  existence  and  the 
contents.  None  of  the  cases  go  beyond  this;  neither  those 
produced  by  the  defendant's  counsel:  Ambler,  249;  8  T.  B.  160, 
nor  those  which  I  have  since  examined  upon  this  doctrine,  go 
beyond  the  rale  so  laid  down:  See  Oooka  v.  HMer,  1  Yes.  234; 
Whitfield  V.  Faunet,  Id.  887,  889;  Cole  v.  GHbwn,  Id.  503,  504, 
505;  Olynn  v.  Bank  of  England^  2  Id.  88.  How  does  this  rule 
apply  to  the  case  before  the  court?  It  is  not  alleged  that  the 
deed  in  question  is  either  lost  or  mislaid  or  destroyed.  On  the 
contrary,  it  is  expressly  stated  that  the  defendant  placed  it  in 
the  hands  of  a  Mr.  Makay,  and  it  is  added  that  he  is  gone  to 
Georgia,  and  that  he  carried  the  deed  with  him,  and  that  some 
unsuccessful  attempts  have  been  made  to  procure  the  deed  from 
him.  But  what  was  the  nature  of  these  attempts,  has  not  been 
explained.  Nor  has  any  commission  been  sent  to  examine 
Makay  about  the  deed,  or  what  has  become  of  it.  Tet  Makay 
was  the  defendant's  own  agent  or  depositary,  and  his  suppres- 
sion of  the  deed  is  attributable  to  his  principal.  To  suffer 
parol  evidence  of  the  existence  and  contents  of  a  deed  to  be 
given  under  such  circumstances,  where  there  is  no  pretense  of 
loss,  would  be  extending  the  rule  far  beyond  anything  that  has 
been  hewtofore  done.  And,  in  my  opinion,  it  would  be  mis- 
chievous in  a  high  degree  to  do  so.  It  might  open  a  door  to 
frauds  and  impositions  of  great  extent.  I  will  not  therefore 
enlarge  the  rule,  which  I  think  is  already  sufficiently  extensive 
for  all  useful  purposes,  and  least  of  all  in  a  case  where  there  is 
much  ground  for  suspicion  as  well  in  this  as  in  other  respects. 
From  this  view  of  the  case,  then,  it  will  appear  that  I  do  not 
think  a  case  has  been  made  out  on  which  I  could  decree  for  the 
defendant,  even  if  I  had  been  satisfied  as  to  the  manner  and  the 
substance  of  the  contract  between  Bunch  and  Filbin.  Bat  the 
truth  is,  when  I  examine  all  the  facts  disclosed,  and  which  xaiae 
the  fourth  question  in  this  cause,  I  am  not  prepared  to  give  my 
■anotion  to  such  a  contract.    The  testimony  has  been  ao  fulfy 
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stated  before,  that  I  will  not  recur  to  it  again  particularly.  I 
will  confine  myself  to  a  few  remarks.  Four  witnesses  sub- 
scribed this  deed,  conyeying  this  small  property;  I  will  not  say 
that  this  is  a  badge  of  fraud,  but  I  will  say  that  this  excessive 
caution  marks  a  conyiction  that  the  party  had  a  suspicion  that 
things  were  not  perfectly  right,  not  perfectly  equal  and  fair. 
Therefore  he  endeavored  to  make  a  great  show  of  strength  by 
multiplying  witnesses.  I  will  not  deny  my  credit  to  the  testi- 
mony, that  the  deed,  vague  and  indefinite  as  it  was,  was  read 
to  Banch.  But  there  is  no  evidence  that  it  was  carefully  ex- 
plained to  him,  which  seems  requisite  to  his  understanding 
it;  though  a  witness  entitled  to  credit,  Mr.  Brown,  rather 
thought  he  did  understand  the  purport  of  the  deed.  Nor  can 
it  be  doubted  from  the  testimony  that  Bunch  was  sober  at  the 
time  of  signing  the  deed,  nor  that  he  expressed  some  satisfac- 
tion at  his  bargain  soon  afterwards.  But  I  cannot  shut  my  eyes 
to  the  facts  fully  proved  that  this  man  was  foolish  to  imbecility, 
though  not  to  downright  idiocy,  that  he  was  poor  and  in  dis- 
tress, and  that  there  was  a  shocking  and  gross  inadequacy  of 
price  in  the  transaction.  If  he  knew  the  extent  of  his  rights, 
then  his  folly  in  parting  with  them  for  nothing,  more  strongly 
marks  his  imbecility  and  his  incapacity  to  take  care  of  himself 
and  his  afiisdrs.  If  he  was  kept  ignorant  of  his  rights,  then  he 
transferred  without  that  full  knowledge  which  a  man  ought  to 
have  before  he  is  stripped  of  his  property  by  such  bargains.  I 
am  aware  of  the  decisions  that  mere  inadequacy  of  price  is  not 
sufficient  to  set  aside  a  contract  fairly  made  by  a  man  of  good 
understanding,  not  deceived  or  imposed  upon,  and  connusant 
of  his  rights;  and  I  subscribe  to  them.  For  as  a  man  in  the 
plentitude  of  his  free  will  may  give  away  his  property  without 
any  consideration,  when  not  indebted,  so  he  may  dispose  of  it 
for  inadequate  considerations.  But  even  these  cases  say  a 
shocking  inadequacy  amounts  to  evidence  of  fraud.  But  I  con- 
sider the  case  to  be  totally  different,  when  a  man  remarkable 
for  his  weakness  and  folly  and  poverty,  is  induced  to  part  with 
all  the  property  he  is  entitled  to  in  the  world  to  save  him  from 
starvation,  by  a  sweeping  deed,  which  he  could  not  read,  and 
which  enumerated  nothing  particularly,  for  about  a  sixtieth  or 
at  most  a  thirtieth  part  of  its  value.  I  do  think  gross  inade- 
quacy, coupled  with  such  circumstances,  ought  to  prevent  any 
court  of  justice  from  sanctioning  the  deed.  Certainly  no  court 
would  have  decreed  a  specific  execution  of  such  an  agreement; 
and  though  that  is  not  conclusive  on  the  question  in  this  shape, 
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it  assist?  to  form  a  right  judgment.  This  court  did  refuse  its 
aid  to  enforce  a  contract  specifically,  in  a  case  by  no  means  so 
strong  as  the  present.  I  mean  the  case  of  GlUheral  y.  Ogilvie,  It 
was  well  obserred  by  the  counsel  that  the  court  will  catch  at  slight 
circumstances  to  prevent  such  injustice.  lam  sensible  there  is 
no  direct  proof  of  fraud  or  imposition  in  the  case  under  consid* 
oration,  except  what  grows  out  of  the  circumstances,  and  that 
Bunch  is  said  to  have  first  offered  to  make  this  sale,  and  had 
done  so  to  others;  and  was  satisfied  for  some  time  afterwards, 
and  it  is  said  even  gaye  a  reason  for  it,  which,  however,  by  Mc- 
Kewn's  testimony,  appears  was  not  a  correct  one.  But  this 
only  shows  the  extent  of  his  weakness  and  incapacity.  He  was 
too  feeble  to  require  any  efforts  to  catch  him  in  the  toils.  He 
was  so  much  like  a  child  as  to  be  fond  of  the  toy  for  which  he 
sold  his  inheritance,  or  his  valuable  rights.  It  would  be  as 
tedious  as  unnecessaiy  to  review  all  the  cases  upon  this  subject; 
and  it  is  not  io  be  denied  that,  whilst  at  times  the  courts  have 
been  induced  to  set  aside  such  contracts  and  conveyances,  from 
their  indignation  at  the  imposition  practiced,  or  the  injustice 
produced;  at  other  times  they  have  forborne  to  interfere  where* 
there  was  no  fraud,  though  gross  inadequacy,  from  their  re- 
luctance to  unsettle  what  was  done  willingly  by  a  jMurty  con- 
nusant  of  his  rights,  and  competent  to  act  for  himself  and 
manage  his  affairs.  Of  the  later  class  are  the  cases  of  Wood  v. 
Ibnvnck,  Prec.  in  Ohan.  206;  WUliama  v.  Jemegan,  2  Aik.  251; 
NicJiols  V.  aM,  2  Yes.  422;  Moth  v.  Atioood,  5  Yes.  jun.  815. 
Of  the  former  class  are  the  cases  of  l\(nsleion  v.  OriffUh^  1  P. 
Wms.  310;  Clarkson  v.  Hanway,  2  P.  Wms.  208;  BarnadiOon 
V.  Lingood,  2  Atk.  183;  Bow  v.  Weldin,  2  Yes.  518;  J^jamr. 
LetoeUin,  2  Bro.  C.  C.  150. 

The  substance  of  the  last  mentioned  cases  is,  that  oonv^- 
ances  from  weak  men  for  small  considerations,  much  below  tibe 
value,  in  necessitous  circumstances,  more  especially  if  young 
heirs  or  seamen,  and  others  selling  contingent  rights,  not  in  pos- 
session, and  especially  if  obtained  from  men  not  fully  oonnuaant 
of  their  rights,  as  in  2  Bro.  150,  will  be  set  aside.  I  think 
those  cases  apply  to  and  ought  to  govern  the  oase  bef ora  the 
court.  And  the  case  of  OlUheral  v.  Ogilvie^  decided  in  oar  own 
court,  is  as  strong  as  any  of  them.  It  was  argued  that  there  is  a 
distinction  between  contracts  executory  and  executed.  Thai 
when  they  are  executed,  this  court  will  not  interfere,  though  it 
will  in  those  which  being  executory  the  party  must  oome  to 
this  court  to  have  it  perfected.     This  distinction  will  not  pre* 
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Tail  against  strong  cases,  with  ciroumstanoes  calling  for  the  in- 
terposition of  this  court.  Bat  if  it  were  admitted,  what  is  the 
proof  that  the  deed  in  this  case  was  executed  or  executory? 
The  witness  says  he  cannot  swear  to  the  contents.  It  was  to 
conyey  Bunch's  rights.  Now  these  were  in  remainder.  He 
had  nothing  then  of  which  he  could  make  a  direct  conveyance; 
for  though  it  was  a  property  Tested  in  interest,  it  was  not  in 
possession.  The  proper  agreement  in  such  a  case  then  was 
executory,  to  wit,  an  agreement  that  the  party  would'  convey 
his  property  when  it  came  to  his  possession;  and  we  should  be 
at  liberty  to  argue  that  the  parties  pursued  the  course  which 
was  adapted  to  the  nattire  of  the  interest  to  be  conveyed,  for 
the  testimony  does  not  fix  it.  But  without  resorting  to  this 
refinement,  I  am  of  opinion  that  as  Bunch  was  a  Tery  weak 
man,  of  no  judgment,  utterly  incompetent  to  act  for  himself  in 
any  matter  of  importance,  and  as  he  was  a  very  needy  man, 
and  as  it  is  not  certain  that  he  was  fully  connusant  of  the  extent 
of  his  rights,  and  of  the  property  to  which  he  was  entitled, 
which  was  in  expectancy  only,  and  as  he  has  parted  with  those 
rights  in  the  gross,  without  any  enumeration  which  could  put 
him  on  his  guard,  and  as  he  could  not  read,  and  there  is  no 
proof  of  a  full  or  fair  explanation  of  the  deed,  though  it  was 
read  to  him,  and  as  the  conveyance  is  for  a  consideration  so 
groissly  inadequate  that  all  good  men  would  exclaim  against 
it  at  the  first  blush,  this  court  is  bound  to  interpose  and  to  pre- 
vent the  effects  of  such  a  dided,  though  there  is  no  direct  evi- 
dence of  plain  fraud  in  the  case.  It  was  attempted  to  elude 
the  force  of  these  considerations,  by  showing  that  Filbin  had  not 
considered  this  property  as  of  great  value,  as  he  had  afterwards 
sold  the  same  property  after  Mrs.  McEewn's  death  to  the  de- 
fendant for  the  very  small  proi)erty,  to  wit,  a  horse  worth  fifty 
'dollars,  as  Filbin  himself  swore.  To  this  several  answers  may 
be  given.  This  act  would  not  establish  the  fact  of  the  small 
value  of  the  property  in  question;  for  there  is  distinct  evidence 
to  prove  the  value,  which  though  not  great,  is  prodigiously 
above  the  consideration  given.  And  I  must  say,  I  doubt  if 
iri  hk^h  obtiiihed  the  tvhole  truth  of  this  transaction.  For 
though  the  parol  evidence  ^d  the  consideration  given  by  Hurst 
to  Filbin  was  fifty  dollars,  the  deeds  afterwards  produced  say 
sixty  dollars;  and  what  more  was  reserved  does  not  appear. 
And  Filbin,  upon  being  interrogated  why  he  sold  the  property 
BO  low,  gave  very  different  reasons  on  his  examination  and 
cross-examination;  for  on  the  former  he  said  he  had  sold  it  so 
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low  beoanse  of  tbe  woiihlessness  or  low  yalne  of  the  propertj; 
on  the  latter,  he  said  because  he  thought  Hurst  was  beat  en* 
titled  to  the  propertj. 

Upon  the  whole  of  this  case  I  do  not  think  that  either  of  the 
defendant's  pleas  has  been  supported.  They  must  therefore  be 
overruled. 

It  is  therefore  ordered  and  decreed,  that  the  defendant  do 
account  with  the  complainant  for  the  share  of  the  real  and  per- 
sonal estate  of  tbe  late  Robert  Hurst,  to  which  his  wife  was  en- 
ti'Jed  under  the  will  of  the  said  Robert,  to  be  administered  hj 
him  according  to  law,  defendant  to  pay  costs  of  suit. 

From  this  decree  an  appeal  was  made  on  the  following 
grounds: 

Grounds  of  appeal:  1.  That  the  defendant  is  distributee  of 
complainant;  intestate  is  entitled  to  retain  his  proportion,  and 
that  a  reference  to  the  master  to  ascertain  the  same  should  hare 
been  directed  in  the  decree;  2.  That  the  decree  is  further  excep- 
tionable, inasmuch  as  it  directs  an  account  generally,  though  a 
part  of  the  personal  property  was  sold  on  a  credit,  with  com- 
plainant's consent  and  the  ordinary's  sanction;  8.  That  the  proof 
of  the  existence  of  the  execution  and  contents  of  Bunch's  deed 
to  Filbin  was  amply  sufficient  to  preclude  any  objections  on 
those  accounts;  4.  That  the  inequality  of  consideration  under 
all  the  circumstances  of  the  case,  was  not  that  gross  inadequacy 
which  equity  requires  for  the  reacisBion  of  a  contract;  nor  waa  the 
evidence  of  Bunch's  incapacity  and  weakness  by  any  means 
such  as  to  convert  the  above  disproportionate  agreement  into  an 
act  of  fraud  or  undue  advantage;  6.  That  although  the  solioi- 
tors  may  have  consented  to  be  heard  on  the  bill  and  answer,  yet 
defendant  should  not  be  thereby  precluded  from  oflTering  testi- 
mony to  establish  Bunch's  cajMudly,  as  he  waa  taken  unprepared 
and  by  surprise,  not  having  had  the  most  distant  intimation  thai 
the  deed  was  to  have  been  impeached. 

Grimke  and  W.  L.  SmUh,  for  the  appellanta. 

Lining  and  Pringle,  conJtra, 

By  Court,  Thompson,  DBSAUssima,  Oaillasd  and  Wima,  Ohan- 
cellors,  concurring.    The  decree  in  this  case  is  afWrnitil  for  tlM 

reasons  therein  assigned. 
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EwiNQ  V.  Smith. 

[8  DxHAUHnn,  417.] 

LuBdUTT  OF  Wnrx's  Sxpabate  Estate. — A  wife,  previoiui  to  hor  nuurriage^ 
joined  with  her  intended  hnsband  in  the  conveyance  of  certain  property 
to  tnxftees  for  the  vuse  of  henelf  and  hnaband.  After  the  marriage  aho 
became  indebted  for  goods  supplied,  and  in  part  for  the  benefit  of  the 
trust  property.  No  payments  having  been  made,  it  was  agreed  that  if 
the  creditor  would  give  time,  the  husband  and  wife  should  join  in  a  bond 
to  pay  the  debt,  which  was  done  with  the  concurrence  of  one  of  the  trus- 
tees. No  payments  having  been  made,  a  bill  was  filed  to  compel  pay- 
ment out  of  the  trust  estate,  after  which  11  le  husband  and  one  of  the 
tmatees  died.  The  bill  being  revived,  it  was  held  by  the  court  of  ap- 
peals reversing  the  chancellor's  decree,  that  the  wife's  trust  estate  was 
not  liable. 

Thib  case  came  to  a  hearing  in  February,  1811,  and  haying 
been  yeiy  fally  argued  the  court  held  it  over  for  consideration. 
In  October,  1811,  the  decree  was  delivered  as  follows: 

Desaubsube,  Chancellor.  The  complainant  in  this  case  filed 
a  bill  in  this  cou^  on  the  thirtieth  of  July,  1806,  against  Boger 
Moor  Smith,  his  wife,  and  Thomas  B.  Smith.  That  bill  set 
forth  that  B.  M.  Smith  became  indebted  to  the  complainant  be- 
tween the  months  of  March,  1796,  and  January,  1801,  for  goods, 
wares  and  merchandise,  to  the  value  of  four  hundred  and  forty- 
eight  pounds  nine  shillings  and  eightpence,  supplied  to  the  said 
Boger  and  his  wife,  for  the  use  of  themselves  and  family,  and 
for  the  use  and  benefit  of  the  estate,  which  had  been  his  wife's 
property  previous  to  her  intermarriage  with  him,  as  appeals  by 
the  exhibit  A. 

That  the  said  estate,  consisting  of  a  plantation  and  sundry 
negroes,  was  by  deeds  executed  on  the  twenty-ninth  of  Febru- 
ary and  first  of  March,  1796,  conveyed,  previous  to  her  inter- 
marriage, to  the  Bev.  Thomas  Frost  and  Thomas  B.  Smith,  in 
trust  to  and  for  the  use  of  B.  M.  Smith  and  Ann,  his  wife,  as  ia 
provided  in  the  said  deed,  which  is  made  an  exhibit  in  the  cause. 

That  the  complainant  applied  to  the  said  B.  M.  Smith  for 
payment  of  the  account  witiiout  success.  That  being  apprehen- 
sive he  had  little  or  no  estate  of  his  own,  and  the  principal 
ground  of  expectation  of  payment  being  from  the  trust  estate, 
it  was  proposed  and  agreed  by  the  parties,  that  the  said  B.  M. 
Smith  and  Ann,  his  wife,  should  secure  the  payment  of  the  said 
debt  out  of  the  trust  estate,  by  giving  their  bond,  upon  the 
complainants  extending  the  time  of  payment  for  three  years. 
And  accordingly  the  said  B.  M.  Smith  and  Ann,  his  wife,  by 
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and  with  the  interrention  and  privitj  of  Thomas  Frost,  one  of  the 
trustees  of  the  said  deed,  testified  bj  his  being  a  witness  to  the 
bond,  executed  and  delivered  to  complainant  their  joint  bond 
on  the  fourteenth  of  January,  1801,  in  the  penal  sum  of  eight 
hundred  and  ninetj-six  pounds  nineteen  shillings  four-pence, 
with  condition  for  the  payment  of  four  hundred  and  forty- 
eight  pounds  nine  shillings  eight-pence,  with  interest  on 
or  before  the  first  of  January,  1804,  as  appears  by  a  copy 
of  said  bond  filed.  That  the  Bev.  Thomas  Frost  has  since 
departed  this  life.  That  complainant  has  applied  to  said 
B.  M.  Smith  for  payment  of  said  debt,  and  though  he  is 
in  the  receipt  of  the  rents  and  profits  of  the  estate,  he  has 
neglected  to  pay  the  same.  Complainant  is  apprehensiye  of 
losing  his  debt  and  prays  relief,  and  that  the  trust  estate  maybe 
decreed  to  be  liable  for  this  debt,  as  for  the  proper  debt  of 
the  said  B.  M.  Smith,  or  of  the  said  Ann  Smith,  his  wife;  and 
as  if  the  said  estate  was  not  settled  as  aforesaid,  and  as  if  she 
were  a  feme  sole^  more  especially  as  the  consideration  thereof 
was  in  a  great  degree  for  necessary  articles,  which  went  to  the 
use  of  Mrs.  Smith  and  of  the  trust  estate. 

The  exhibit  A,  which  is  the  account,  is  of  sundry  articles, 
chiefly  for  family  use,  for  the  use  of  a  lady,  and  for  the  use  of  a 
plantation  and  negroes,  and  some  articles  for  Mr.  Smith's  per- 
sonal use.  The  exhibit  B  is  a  copy  of  the  deed  referred  to  by 
the  bill.  It  is  a  conveyance  of  a  tract  of  land  and  forty-seven 
negroes,  a  part  of  Miss  Downs'  estate  to  the  Bev.  T.  Frost  and 
Mr.  Thomas  B.  Smith,  in  trust,  and  with  a  proviso,  that  if  the 
heirs,  etc.,  of  the  said  B.  M.  Smith  should,  within  six  months 
after  his  decease,  pay  over  to  the  said  Ann  Downs,  his  intended 
wife,  in  case  she  shcJl  survive  him,  the  sum  of  $22,000,  with  in- 
terest thereon  from  the  day  of  his  death,  and  provided  also  that 
the  said  B.  M.  Smith,  if  he  survived  her,  and  his  heirs,  eto., 
should  pay  the  said  sum  of  |22,000  to  such  person  or  jpeisoBB  as 
she  should  give  and  bequeath  the  same  to,  by  her  last  will  and 
testament,  executed  in  the  presence  of  two  witnesses,  which  last 
will  the  said  B.  M.  Smith  covenants  to  consent  and  agree  to, 
then  the  said  conveyance  of  said  estate  should  be  null  and  void. 

There  is  a  clause  in  the  deed,  authorizing  the  said  B.  M. 
Smith  to  sell  and  convey  the  said  plantation  and  negroes,  with 
the  consent  in  writing  of  the  trustees  or  the  survivor  of  them, 
provided  the  said  B.  M.  Smith  should  secure  the  said  sum  of 
twenty-two  thousand  dollars  to  the  said  Ann  Downs,  as  in  said 
deed,  by  a  mortgage  of  an  adequate  real  and  personal  estate. 
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The  defendant  B.  M.  Smith  and  Ann,  his  wife,  put  in  a  joint 
answer  to  this  bill,  admitted  that  B.  M.  Smith  did  purchase  of 
complainant  the  goods  in  bill  mentioned,  and  being  unable  to 
pay  for  them,  he  did,  at  the  request  of  complainant,  prevail  on 
his  wife  to  join  him  in  executing  the  bond  mentioned  in  said 
bill.  And  the  bond  was  witnessed  by  the  late  Bev.  Thomas 
Frost,  one  of  the  trustees  of  the  marriage  settlement  of  the 
said  Ann.  But  they,  the  defendants,  cannot  admit  that  the 
signature  of  the  said  Thomas  Frost  was  intended  to  signify  his 
consent,  that  the  pro^^erty  under  the  settlement  should  be 
charged  with  the  payment  of  the  said  bond.  On  the  contrary, 
the  said  defendant  B.  M.  Smith  says,  that  the  said  Thomas 
Frost  was  induced  to  consent  to  the  said  Ann's  joining  him  in 
the  bond  by  the  declaration  of  the  obligee;  that  her  signature 
was  desired  only  for  the  purpose  of  having  a  claim  upon  her 
in  case  of  the  death  of  the  said  Boger. 

The  defendants  admit  that  such  marriage  settlement  was 
executed  by  them,  as  is  set  forth  in  the  said  bill.  But  whether 
by  virtue  of  the  said  settlement  and  the  act  of  executing  the 
said  bond,  the  attestation  thereof  by  one  of  the  trustees,  the 
property  settled  is  chargeable  with  the  debt  and  liable  to  be 
sold  for  that  purpose,  is  submitted  to  the  judgment  of  the  court. 

The  answer  of  Thomas  Bhett  Smith,  the  surviving  trustee, 
admits  the  marriage  settlement  as  stated  by  complainant.  De- 
fendant states  that  he  is  ignorant  of  the  transactions  between 
the  said  B.  M.  Smith  and  the  complainant.  But  he  insists  that 
it  appears  by  the  complainant's  own  sKvdug  that  the  contract 
for  the  goo3s  was  originally  with  B.  M.  Smith  alone,  and  that 
the  credit  was  given  personally  to  him;  and  that  it  appears  to 
have  been  an  after-thought  to  make  Mrs.  Smith  and  the  prop- 
erty settled  amenable  to  the  payment  of  his  debt,  by  getting 
her  to  join  her  husband  in  a  bond  to  complainant,  witnessed  l^ 
the  trustees. 

This  defendant  cannot  admit  that  the  trustee  Thomas  Fxost 
intended  by  his  signature  to  subject  the  trust  property  to  the 
payment  thereof,  and  thus  so  far  to  destroy  the  trust  con- 
fided to  him;  but  supposes  it  to  have  been  an  inadvertent  act. 
But  if  the  said  Thos.  Frost  did  intend  thereby  to  consent  to 
charge  the  trust  property,  his  act  was  a  mere  nullity,  as  the 
liiist  was  confided  in  him  and  this  defendant  jointly,  and 
neither  had  a  right  to  act  without  the  other,  and  this  defendant 
denies  that  he  ever  concurred  therein.  And  that  even  if  this 
defendant  had  concurred  in  the  act  of  his  co-trustee  for  thfl 
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snbjeotiogthe  property  to  the  payment  of  the  debts  of  B.  M. 
Smithy  the  hasband,  or  to  any  disposition  of  his  wife  for  his 
acoommodation,  other  than  in  the  mode  pointed  out  by  the 
settlement,  to  wit,  by  deed  in  the  nature  of  a  last  will,  executed 
in  the  presence  of  two  witnesses,  the  court  would  haTO  re- 
strained them,  and  refused  to  sanction  the  measure,  as  it  would 
be  a  departure  from  the  intent  and  object  of  the  settlement. 
And  the  defendant,  Thomas  B.  Smith,  further  insisted  that 
under  the  said  settlement  the  said  B.  M.  Smith  is  permitted  by 
a  special  coTenant  to  sell  and  convey  the  property  settled  with 
the  consent  of  the  trustees  or  the  surviYor  of  them,  to  be  Bigni- 
fied  in  writing,  on  conditions  that  the  said  B.  M.  Smith  would 
first  secure  to  his  said  wife  the  sum  of  twenty-two  thousand 
dollars,  by  a  mortgage  of  real  and  personal  property  equiyalent 
to  what  he  should  sell.  Whence  the  complainant  would  infer 
a  right  to  charge  the  premises  by  the  joint  obligations  of  the 
said  B.  M.  Smith,  and  Ann,  his  wife.  And  so  equivocal  and 
informal  an  act  on  the  part  of  the  trustee  as  that  of  his  attest- 
ing the  said  obligation,  without  taldng  any  securily  from  the 
said  B.  M.  Smith  for  the  payment  of  the  said  twenty-two  thou- 
sand dollars  to  the  said  Ann,  under  pretense  that  she  has 
waived  her  right  to  said  security;  whereas  by  the  settlement 
her  agency  in  relation  to  such  disposition  is  nowhere  stipulated 
for,  or  in  any  manner  sanctioned.  Defendant  insists  that  the 
said  bond,  so  far  as  it  imports  an  obligation  from  the  said  Ann, 
is  absolutely  null  and  void;  she  having  been  9^  feme  covert  when 
it  was  executed,  and  having  no  power  under  her  marriage  set- 
tlement to  come  under  such  an  obligation;  and  that  having  no 
separate  estate  or  interest  subject  to  her  individual  control^  she 
cannot  be  looked  upon  by  this  court  as  9k  feme  sole,  as  the  com- 
plainant demands  in  relation  to  this  debt.  And  she  had  nc 
separate  estate  in  relation  to  which  the  contract  of  a  feme  coven 
could  be  made  obligatory  on  jier.  And  this  defendant  insistt 
that  the  decrees  of  this  court  in  cases  somewhat  analogous  to 
this,  are  limited  to  instances  where  separate  rights  are  vested 
in  the  vnf e  and  free  agency  allowed  her,  and  trustees  are  inter> 
posed  not  to  restrain  her  will,  but  on  the  oontrazy,  formally, 
for  the  purpose  of  leaving  that  vnll  free,  and  to  confer  on  her 
the  privileges  of  an  unmarried  woman. 

That  the  case  now  under  consideration  falls  under  that  hagpi 
class  of  cases,  where  the  rights  of  man  and  wife  are  mingled, 
and  trustees  appointed  to  guard  the  wife  against  her  own  in- 
discretion and  the  effects  of  her  ignorance  of  business,  and  to 
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pioteoi  her  agunst  any  acts  of  her  husband  derogatory  to  her 
rights,  or  into  which  she  may  be  persuaded  or  driyen  by  him, 
and  hy  snob  protection  to  secure  a  portion  of  her  estate  for  her 
oomfcort.  That  in  sach  case  it  would  be  a  solecism  in  terms 
and  pmciples  to  say  that  the  first  act  of  the  husband  and  wife 
can  oTertom  the  conditions  and  limitations  of  their  marriage 
settlement.  That  no  decided  cases  had  gone  further  than  to 
decree  that  the  trustees  should  apply  the  proceeds  of  the  sepa- 
rate estate  of  the  feme  covert  to  the  payment  of  the  debt. 

I  must  remark  upon  this  answer,  that  though  it  is  drawn  with 
great  skill  and  ability,  it  is  in  some  degree  objectionable,  in- 
asmuch as  it  is  too  argumentative.  If  we  depart  from  the  plain 
narrative  forms  heretofore  in  use,  which  state  the  essential 
facts  concisely  to  the  court,  our  pleadings  will  degenerate  into 
the  loose  forms  of  the  memoirs  and  plaidoyera  in  use  on  the  con- 
tinent of  Europe,  the  inconvenience  of  which  would  be  sensibly 
felt  hereafter.  I  would  recommend  to  the  solicitors  to  attend 
to  this  remark,  and  to  adhere  to  the  ancient  usage  of  the  court. 

After  these  pleadings  had  been  filed,  Mr.  B.  M.  Smith  de- 
parted this  life  intestate,  and  B.  B.  Smith  administered  on  his 
estate.  Whereupon  the  complainant  filed  a  supplemental  bill 
and  of  revivor,  and  made  the  administrator  a  defendant,  and 
demanded  an  account  of  the  personal  estate  of  the  said  B.  M. 
Smith,  and  to  have  the  same  applied  to  the  payment  of  the 
oomplainant's  demand,  and  also  to  have  satisfaction  of  the  said 
debt  in  the  bill  mentioned,  out  of  the  separate  estate  of  the 
said  Ann  Smith,  who  has  survived  her  husband. 

To  this  supplemental  bill  the  said  B.  B.  Smith  answered,  that 
he  admitted  the  former  proceedings  in  the  cause,  and  that  B. 
M.  Smith  had  since  departed  this  life  intestate,  and  that  B.  B. 
Smith  had  administered  thereon.  That  in  the  opinion  of  the 
defendant  the  estate  of  the  said  B.  M.  Smith  will  not  be  suffi- 
cient  to  pay  the  debts  which  he  owed  in  his  life-time,  or  at  the 
time  of  his  death.  Indeed,  he  thinks  that  after  payment  of 
the  sum  of  twenty-two  thousand  dollars  to  the  widow,  wit^  in- 
terest according  to  the  marriage  settlement,  there  vrill  not 
remain  enough  to  pay  the  judgment  debts  standing  against  the 
said  B.  M.  Smith.  That  idfter  the  defendant  had  regularly  ad- 
ministered, he  caused  a  sale  to  be  made  of  the  effects  of  B.  M. 
Smith,  not  comprehended  in  the  marriage  settlement,  and  the 
same  amounted  to  four  hundred  and  eighty-two  dollars,  and  no 
more,  as  appears  by  account  sale,  which  forms  exhibit  A. 
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The  other  defendants,  in  their  answer  to  the  bill  of  reyivor, 
admitted  the  former  proceedings. 

At  the  trial  of  tl^e  cause,  Mr.  Charles  Edmondaon,  a  witness 
for  the  complainant,  proved  the  execution  of  the  bond  in  ques- 
tion, which  was  given  for  the  amount  of  a  running  account. 
Mr.  Frost  was  the  friend  of  Mrs.  Smith,  and  said  the  bond 
would  be  given  if  time  of  payment  should  be  extended.  He 
said  he  was  trustee  of  the  lady,  and  would  agree  to  the  bond 
on  those  terms.  This  was  agreed  to  by  the  attorney  of  Mrs. 
Evnng,  and  the  bond  was  executed  and  Mr.  Frost  witnessed  it. 
The  voluntary  payment  by  Mr.  Smith  was  distrusted  and  doubt- 
ful, and  it  would  have  been  put  in  suit  immediately  to  coerce 
the  payment  of  the  account.  But  on  Mr.  Frost's  proposition  it 
was  agreed  to  accept  Mr.  and  Mrs.  Smith's  bond,  and  his  assur- 
ances were  relied  on.  It  was  Mr.  Frost  who  came  to  solicit 
indulgence,  and  procured  it  on  the  proposition  of  the  bond. 
Mr.  Frost  knew  of  the  account,  and  witness  thinks  Mr.  Frost 
acknowledged  that  most  of  the  goods  were  obtained  for  Mrs. 
Smith.  Entire  reliance  was  placed  on  the  goodness  of  the  debt 
when  the  bond  was  given. 

Mr.  B.  B.  Smith,  witnesi|  for  the  defendant,  stated  that  the 
property  of  Mrs.  Smith  was  considered  to  be  double  the  amount 
of  the  sum  secured  by  the  settlement,  to  wit,  the  twenty-two 
thousand  dollars;  there  were  two  plantations  and  forty-seven 
negroes,  bonds,  etc.;  one  of  the  plantations  has  been  sold  by 
Mr.  Smith,  and  it  went  to  pay  his  debts;  other  property  was 
substituted  for  the  land  sold;  thinks  it  was  sold  for  two  thou* 
sand  five  hundred  pounds.  He  thinks  B.  M.  Smith  was  insolvent 
at  the  time  of  the  contract;  and  does  not  believe  the  property 
now  left  is  worth  more  than  the  twenty-two  thousand  doUan 
secured  by  the  settlement. 

This  case  involves  a  principle  of  great  importance,  which  has 
been  much  agitated.  I  have,  therefore,  reviewed  all  the  oases, 
and  formed  my  opinion  upon  a  careful  examination  of  them. 
In  this  I  have  been  greatly  assisted  by  the  veiy  able  aigument 
of  the  counsel  on  both  sides  of  this  cause,  which  left  me  little 
more  to  do  than  to  examine  and  compare  their  authorities  and 
arguments,  and  to  draw  my  conclusions  from  them. 

The  points  insisted  upon  by  the  complainant,  were:  1.  That 
the  defendant,  Mrs.  Smith,  had  a  separate  estate  in  the  debt 
secured  to  be  paid  her  by  her  husband  under  the  deed; 

2.  That  in  relation  to  that  separate  estate,  she  could  act  as  a 
/erne  sole,  and  her  acts  might  charge  the  same  at  her  will  and 
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pleasure,  unless  specially  restrained  by  the  deed  creating  her 
separate  estate; 

3.  That  she  had  in  this  case,  by  joining  her  husband  in  the 
bond  to  the  complainant,  so  expressed  her  intention  to  charge 
the  separate  estate,  as  would  bind  it  to  the  extent  of  its  yalue. 
And  this  was  not  preyented  by  anything  contained  in  the  deed 
creating  and  securing  the  separate  estate; 

As  auxiliaries,  the  complainants  added:  4.  That  if  the  assent 
of  the  trustees  was  necessary,  which  they  denied,  one  of  the 
trustees  had  expressed  his  assent  by  signing  the  bond  as  a  wit- 
ness; 

And,  5.  That  the  bond  was  given  for  necessaries  for  the  fam- 
Oy,  articles  for  Mrs.  Smith's  own  personal  use,  and  articles  for 
the  use  of  the  trust  estate.  And  time  was  given  for  the  pay- 
ment, which  enabled  Mr.  Smith  to  apply  the  rents  and  profits 
which  were  clearly  liable,  to  the  payment  of  the  other  ex* 
penses  and  support  of  his  family. 

To  this,  it  was  answered  on  the  part  of  the  defendant:  1.  That 
the  debt  of  twenty-two  thousand  dollars,  secured  to  be  paid  by 
the  husband  to  the  wife  in  this  case,  was  not  such  a  separate 
estate  as  she  could  charge,  admitting  that  wives  have  that 
power  generally  over  separate  estates. 

2.  That  a  married  woman  has  no  power  to  act  as  a  feme  sofe, 
and  by  her  acts  to  charge  the  separate  estate,  unless  such  power 
be  expressly  given  her  by  the  deed  creating  the  separate  estate. 
That  no  such  power  was  given  in  this  case.  But  there  was  a 
line  marked  out,  by  which  alone  she  could  walk  and  act,  and 
dispose  of  this  property. 

8.  That  even  if  Mrs.  Smith  could  have  charged  this  estate, 
the  act  of  signing  a  bond  with  her  husband  was  not  a  proper 
mode  of  charging,  but  was  a  mere  nullity  at  law,  and  this  court 
would  not  set  up  or  enforce  against  a  married  woman  a  paper 
of  this  kind,  which  the  party  could  not  enforce  at  law. 

4,  That  the  assent  of  the  trustees  was  necessary  in  all  cases, 
and  was  particularly  made  so  by  the  deed  in  question.  And 
that  one  trustee  only  having  assented,  and  that  in  an  irregular 
way,  it  could  not  bind  or  give  effect  to  Mrs.  Smith's  acts. 

6.  That  if  the  bond  was  given  for  necessaries  for  Mrs.  Smith 
and  the  trust  estate,  it  could  not  make  her  liable,  as  the  hus- 
band, who  had  got  a  considerable  fortune  by  her,  was  bound 
to  maintain  her,  and  as  he  had  the  use  of  the  rents  and  profits 
to  enable  him  to  support  the  expenses  of  his  family,  and  pay 
debts  incurred  for  the  use  of  the  trust  estate. 
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To  all  ibis  it  was  added  that  this  court  was  peculiatlj  ansioua 
to  support  the  rights  of  feme%  covert^  and  would  not  sanction 
any  acts  which  tended  to  defeat  their  interest  in  separate  estates^ 
which  was  a  danger  to  which  they  were  much  exposed  by  their 
situation;  as  few  women  could  resist  the  authority  of  harsh,  or 
the  persuasion  of  affectionate,  husbands.  The  court  would, 
therefore,  guard  them  against  themselyes.  Other  topics  of 
argument  were  resorted  to  on  both  sides,  but  I  believe  th^ 
may  all  be  comprehended  under  the  point  stated  above. 

In  examining  the  authorities  cited,  I  shall  take  them  in  the 
order  of  time,  which  will  enable  us  to  see  when,  as  well  as  how, 
the  doctrine  in  question  was  established,  what  objections  have 
been  made  at  various  times,  and  how  they  have  been  settled. 
We  shall  be  able  to  deduce  from  them,  at  the  conclusion,  matter 
to  guide  us  upon  all  the  points  now  in  litigation. 

The  first  case  of  importance  is  that  of  Norton  v.  TiirvQl,  re- 
ported in  2  P.  Wms.  144,  which  was  decided  by  the  master  of 
the  rolls  in  1723.  This  was  the  case  of  a  feme  covert  who  had 
a  separate  estate.  She  borrowed  money  and  gave  her  bond. 
She,  ten  years  afterwards,  made  her  will,  gave  legacies  and 
made  executors,  and  afterwards  died.  It  was  objected  that  her 
bond,  being  a  feme  covert,  is  void  at  law,  and  she  is  not  bound 
by  it.  And  then  the  matter  rested  as  a  loan  of  money  to  the 
feme  covert^  which  demand  is  barred  by  the  statute  of  limita- 
tions. It  was  decided  that  though  the  bond  was  so  &r  void  as 
not  to  be  suable  at  law,  the  demand  could  be  supported  in 
equity  so  as  to  charge  the  separate  estate.  The  next  case  which 
I  notice  is  that  of  Stanford  v.  MdrehaU^  2  Atk.  68,  decided 
by  the  master  of  the  rolls  in  1740.  In  that  case  a  fiither 
by  deed  created  a  trust  of  real  estate,  and  directed  the  rents 
and  profits  to  be  paid  to  his  daughters,  whether  sole  or  cowH^ 
lot  their  separate  use,  either  into  their  own  hands,  or  into 
those  of  any  other  person  whom  th^  might  appoint.  The 
daughters  joined  their  husbands  in  bonds  for  money  loaned  to 
the  husbands.  The  trustees  refused  to  pay,  and  the  oreditora 
brought  a  bill  to  compel  them  to  pay  the  rents  and  profits  of 
the  real  estate.  The  court  said  the  daughters  had  an  absolute 
power  over  the  rents  and  profits,  and  could  create  any  lien  they 
pleased  upon  their  interest  in  the  estate,  and  therefore  ordered 
the  trustees  to  pay  the  rents  and  profits  of  the  trust  estat-e  to  the 
creditoi's.  The  next  case  is  that  of  Parteriche  v.  Paulet,  2  Atk. 
883,  deluded  by  Lord  Hardwicke  in  1742.  He  stated  that  9k  feme 
voveH  baviDg  a  separate  estate  shall  be  considered  so  far  a  feme 
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sole  that  if  she  adyances  money  oat  of  her  sepaiaie  estate  by  way 
of  loan,  to  her  hnsband,  to  pay  his  debts^  or  joins  with  him  in 
charging  her  separate  estate  to  relieve  his  estate,  she  shall,  as 
ber  estate  is  liable  to  the  mortgage  she  has  given,  be  looked 
upon  in  this  court  as  a  creditor,  and  entitled  to  be  repaid  out  of 
ber  husband's  estate.  The  next  case  is  that  of  WUford  v. 
Beady,  3  Atk.  503,  decided  by  Lord  Hardwicke  in  1747,  which 
only  establishes  that  a  person  interested,  subscribing  a  deed  aa 
a  witness  only,  knowing  the  contents,  is  a  su£Scient  signature 
within  the  statute  of  frauds.  The  next  case  is  that  of  Darly 
V.  Darly,  3  Atk.  399,  decided  by  Lord  Hardwicke  in  1746,  by 
vhich  it  was  established,  that  where  an  estate  is  given  to  a 
husband  for  the  use  of  the  wife,  he  may  be  considered  as  a 
trustee  for  her  separate  use.  For  no  technical  words  are 
necessary  to  make  it  a  separate  trust,  and  the  word  '^livelihood" 
is  sufficient  to  show  the  intention  of  the  giver,  that  it  should  be 
to  her  sole  and  separate  use. 

The  next  case  in  order  is  that  of  Allen  v.  Papworth,  1  Yes. 
163,  decided  by  Lord  Hardwicke  in  1748.  He  held  that  if  a 
feme  covert,  having  power  to  receive  the  rents  and  profits  of  an 
estate  to  her  separate  use,  and  to  appoint  them  as  she  pleased, 
brings  a  bill  jointly  with  her  husband  for  an  account,  and  sub- 
mitting that  the  profits  should  be  applied  to  the  payment  of  the 
husband's  debts,  the  court  will  decree  it  accordingly.  And  the 
bill  to  which  she  was  a  party  without  collusion,  is  as  much  an 
execution  of  her  power  as  an  actual  appointment  would  have 
been,  and  the  profits  shall  be  bound.  Then  follows  Hearl  v. 
Greenbank,  1  Yes.  298,  299,  303,  decided  by  Lord  Hardwicke 
in  1749.  He  stated  that^t  was  a  rule  of  the  court  that  a  feme 
covert  may  dispose  of  personal  estate  given  to  her  separate 
use,  and  subject  to  her  disposal.  As  to  the  real  estate,  that 
requires  more  particularity.  The  wife  bequeathed  away  the 
estate  from  the  husband,  and  this  was  supported.  The  next 
case  was  that  of  Origsby  v.  Oox,  1  Yes.  617,  618,  decided 
by  Lord  Hardwicke  in  1750.  This  is  a  very  important  case, 
in  which  we  see  the  principles  which  governed  the  court 
developing  themselves  more  clearly,  or  at  least  more  fully. 
This  was  the  case  where,  on  the  marriage  of  a  lady,  an  estate 
was  settled  in  trustees  to  receive  the  rents  and  profits  for  her 
sole  and  separate  use,  and  as  she  should  appoint  and  direct, 
whether  sole  or  covert.  The  wife,  by  deeds  of  appointment, 
sells  part  to  the  plaintiff,  and  the  husband  covenants  that  the 
purchase  should  be  free  from  incumbrances,  but  the  trusteed 
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were  not  consulted  therein.  The  bill  was  to  have  the  e£fect  of 
this  bargain.  The  wife  insisted  that  the  plaintiff  had  colluded 
with  her  husband  to  take  awaj  that  separate  power  from  her, 
and  that  the  plaintiff  had  paid  the  money  to  her  husband, 
though  he  saw  this  settlement  to  her  separate  use.  Therefore 
he  did  not  come  into  equity  unexceptionably  and  on  fair 
grounds.  And  that  her  friends  and  trustees  ought  to  have 
been  consulted.  But  the  lord  chancellor  said  it  was  impossible 
not  to  decree  under  the  circumstances  proved,  for  the  wife  did 
not  furnish  any  proof  of  collusion  or  imdue  influence,  that  the 
plaintiff  should  have  the  benefit  of  this  purchase.  **  For  the 
rule  of  the  court  is  that  where  anything  is  settled  to  the  wife's 
separate  use,  she  is  considered  as  a  feme  8ole;  may  appoint  in 
what  manner  she  pleases,  and  unless  the  joining  her  trustees  is 
made  necessary,  there  is  no  occasion  for  that.'' 

The  wife  might  have  made  an  immediate  appointment  for  the 
benefit  of  her  husband,  unless  there  was  proof  of  undue  influ- 
ence oyer  the  wife,  by  ill  treatment,  or  even  by  extraordinary 
kind  treatment.  Then  a  purchaser  stands  on  stronger  ground. 
The  court  had  reluctance,  to  be  sure,  to  enforoe  the  oontraet, 
but  felt  itself  bound  to  do  so  in  the  case  stated. 

Soon  after  came  the  case  of  Peacock  v.  Monk,  2  Yes.  190, 
decided  by  Lord  Hardwicke  in  1751.  He  there  laid  down  the 
law  of  the  court  to  be,  that  as  to  personal  estate,  where  there  is 
an  agreement  between  husband  and  wife  before  marriage,  that 
the  wife  shall  have  to  her  separate  use  either  the  whole  or  par- 
ticular parts  of  her  personal  estate,  she  may  dispose  of  it  by  an 
act  in  her  life,  or  by  will,  as  she  pleases,  though  nothing  is  said 
»of  the  manner  of  disposing  of  it.  And  if  a  wife  with  separate 
estate  borrows  money  and  gives  her  bond,  this  gives  a  foundation 
to  demand  the  money  against  her,  out  of  her  separate  estate, 
she  being  a  feme  eole  as  to  that.  As  to  real  estates,  as  the  law 
regards  the  interests  of  the  heir  at  law,  more  formality  and 
more  adherence  to^he  power  of  appointment  seems  to  be  re- 
quired. 

Then  followed  the  ease  of  Pawlei  v.  Ddaval,  2  Yes.  668» 
669,  decided  by  Lord  Hardwicke  in  1756.  He  there  decided  that 
a  wife  is  barred  from  claiming  her  separate  personal  estate, 
which  she  with  her  husband  and  the  trustees  had  called  in  from 
the  debtors,  and  had  loaned  out  again  in  the  husband's  name. 
Lord  Hardwicke  said  that  it  had  not  been  determined  to  be  the 
law  of  the  court  that  the  intervention  and  consent  of  the  trustee 
was  neoessaiy  to  support  the  disposal  of  the  separate  estate  bgf 


Feb.  1811.]  Etonq  v.  Smith.  667 

the  wife  (667).  Nor  has  it  been  determined  that  the  wife  may 
not  dispose  of  her  separate  property,  even  to  her  husband,  unless 
by  consent  in  court  or  intercession  of  friends.  It  is  frequently 
done  by  matter  in  pai8y  and  is  supported  by  the  court,  where  no 
menace  or  imposition  appears.  If  indeed  the  circumstances  re- 
quired by  the  trust,  by  which  the  act  is  to  be  done,  have  not 
been  pursued,  the  court  might  say  it  should  not  take  x^lftce. 
But  here  are  no  particulars  required  as  to  the  mode  of  doing  it. 

In  the  case  of  Cartony  v.  Newman^  decided  in  1771,  as  cited 
in  a  note  in  3  Bro.  C.  C.  346,  a  legacy  had  been  given  to  the 
wife  for  her  sole  use,  with  a  power  of  appointment  by  will  and  in 
default  to  her  executors.  It  was  ordered  on  her  consent  to  be 
paid  to  her  husband.  This  was  a  plain  departure  from  the  mode 
of  appointment  pointed  out  by  the  testator,  to  wit.,  by  the  will 
of  the  wife;  yet  it  was  supported.  So  in  Clark  y.  Pixtony  decided 
in  1777,  at  the  rolls,  the  wife's  separate  estate,  which  she  had 
power  to  dispose  of  from  time  to  time  as  she  should  choose,  by 
any  note  under  her  hand,  was  by  her  consent,  without  any  ap- 
pointment, and  merely  by  joining  her  husband  in  a  bill,  decreed 
to  be  paid  over  to  the  husband  by  the  trustees:  See  8  Brown, 
O.  0.  316. 

Fully  as  the  doctrine  has  been  examined  and  applied  in  pre- 
ceding cases,  it  received  further  examination  in  the  case  of 
Mutme  y.  Tencmi,  1  Brown,  C.  C.  16,  decided  by  Lord  Thurlow  in 
1778.  It  had  been  previously  argued  before  Lord  Bathurst, 
who  had  dismissed  the  bill.  On  a  rehearing  it  came  before 
Iiord  Thurlow.  The  case  was,  that  on  the  marriage  of  a  woman 
her  freehold  and  leasehold  estates  were  conveyed  to  trustees,  to 
receive  the  rents  and  profits  for  her  separate  use,  and  to  convey 
the  estate  to  such  use  as  she  should  appoint  by  deed  or  will 
under  her  hand  and  seal,  and  in  default  of  appointment  to  her 
heirs  and  executors.  The  husband  borrowed  money  of  Mrs. 
Hulme  and  gave  his  bond,  in  which  his  wife  joined,  and  so  far 
a  second  sum  which  the  wife  herself  applied  for.  The  bill  was 
filed  by  the  obligee  against  the  husband,  wife  and  trustee,  to 
oompel  the  payment  of  the  bond.  The  trustee  did  not  join  in 
the  bond,  nor  assent.  There  was  no  mortgage,  or  any  reference 
io  the  separate  estate.  Upon  full  argument  Lord  Thurlow  de- 
creed the  separate  estate  should  be  liable,  particularly  the  lease* 
liold  estates.  He  examined  the  cases  and  concluded  from  th^n 
that  the  proper  rule  was  that  laid  down  in  Peacock  v.  Movik^  that 
a  feme  covert  acting  with  respect  to  her  separate  property ,  la 
competent  to  act  in  all  respects  as  if  she  was  a  feme  sob.    It 
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is  impossibley  he  added,  to  say  but  that  a  feme  covert  is  com- 
petent to  act  as  A  feme  sole  with  respect  to  her  separate  estate, 
where  settled  to  her  separate  nse.  And  Lord  Thnrlow  said  he 
had  no  doubts  as  to  these  points.  But  the  case  before  him  re- 
quired him  to  go  further  and  to  decide  how  far  her  general  per- 
sonal engagement  shall  be  executed  out  of  her  separate  property, 
that  if  she  had  by  any  instrument  contracted  that  this  or  that 
portion  of  her  separate  estate  should  be  disposed  of  in  this  oi 
that  way,  she  or  her  trustees  might  be  decreed  to  make  that  dis- 
position. But  if  she  enters  into  an  engagement  which  would 
make  a  feme  sole  liable  to  the  whole  extent  of  the  contract  as  to 
her  person  in  every  respect,  it  is  clear  such  a  general  engage- 
ment entered  into  by  a  feme  covert  will  hot  Und  her  as  such. 
But  the  decided  cases  haye  gone  so  &r  as  to  say  that  the  gen- 
eral engagement  of  the  wife  shall  operate  upon  her  separate 
personal  property,  and  shall  apply  to  the  rents  and  profits  of 
her  real  estate,  and  that  her  trustees  shall  be  obliged  to  apply 
the  personal  estate,  and  rents  and  profits  of  the  real,  to  the  sat- 
isfaction of  such  general  engagement.  The  principle  is  that  if  a 
court  of  equity  says  a  fema  covert  may  haye  a  separate  estate, 
the  court  will  bind  her  to  the  extent  as  to  making  that  estate 
liable  to  her  own  engagements,  as  payment  of  the  debts,  etc. 
This  case  was  much  considered,  and  seemed  to  haye  settled  the 
doctrine  completely. 

In  the  case  of  FeUi^pkux  y.  (Tovyes,  3  Bro.  0.0. 8,  the  same  sub- 
ject was  again  brought  before  Lord  Thurlow  and  decided  by  him 
in  1789.  That  was  a  case  where  personal  estate  was  giyen  by  will 
to  a  trustee  for  the  sole  and  separate  use  of  %feme  covert.  The 
feme  covert  by  her  will  bequeathed  the  personal  property  to  her 
niece,  and  died.  Her  husband  sued  for  the  personal  property. 
It  was  contended  for  the  husband  that  the  one  thousand  pounds 
giyen  by  will  to  the  wife  for  her  sole  and  separate  use  could  not 
be  disposed  of  by  her  will,  without  the  assent  of  the  husband. 
There  was  no  power  of  disposal  giyen  her  by  the  will  of  the 
testator,  who  gave  the  legacy  to  the  wife.  The  lord  chancellor 
said  that  all  the  cases  show  that  the  personal  property  where  it 
can  be  enjoyed  separately,  must  be  so  with  all  its  inddents,  and 
the  jus  diaponendi  is  one  of  them. 

The  case  of  Lillia  y.  Airey^  1  Yes.  jun.,  277,  was  dedded  bj 
Lord  Thurlow  in  liaroh,  1791.  He  decided  that  the  creditor  ot 
A  feme  covert  has  a  right  in  equity  against  her  separate  properlgr, 
as  far  as  that  will  go.  She  is  a  feme  sole  as  to  that,  but  not  be* 
yond  it;  and  her  bond  is  a  good  acknowledgment  of  the  debt. 
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In  Attgosti  1791|  the  Bame  subject  again  eama  before  Lord 
Thnrlow,  in  Pyban  y.  Smm,  3  Bro.  0. 0. 340.  In  that  caae  the 
wife  said  in  her  answer  that  she  did  conoeive,  when  executing 
the  deeds,  that  she  was  conTeying  her  life-estate  and  interest, 
but  only  the  reversion  in  case  of  her  death  without  issue.  The 
master,  on  reference,  reported  that  the  deeds  were  read  to  her. 
The  lord  chancellor  said  if  the  point  were  open,  he  should  have 
thought  that  2k  feme  covert,  who  had  a  separate  estate,  should 
not  part  with  it  without  an  examination  in  court.  But  9k  feme 
covert  had  been  considered  by  repeated  decisions,  with  respect 
to  her  separate  estate,  as  9k  feme  sole.  If  a  feme  sole  sees  what 
she  is  about,  the  court  allows  of  her  alienation  of  her  separate 
property,  and  her  conyeyance  of  the  whole  to  pay  her  husband's 
debts,  will  be  carried  into  execution.  U  a  parent  intended  to 
give  a  provision  in  such  a  way  that  she  cannot  alienate  it,  he 
saw  no  objection  to  its  being  done.  But  snob  intention  must 
be  expressed  in  clear  terms. 

In  ElMs  y.  Atkimon,  8  Bro.  0.  0.  666,  dedded  in  1792,  it  was 
again  decreed  that  the  separate  estate  of  the  wife,  subject  to 
her  disposition  by  deed  or  will,  should  be  bound  by  her  agree- 
ment, and  paid  oyer  to  her  husband.  There  being  no  proof  ol 
undue  influence,  the  court  carried  the  agreement  into  effect.  In 
this  case  the  chancellor  considered  whether  the  wife  could  dis- 
pose of  her  eventual  interest  arising  from  her  surviving  her  hus- 
band, and  decided  that  she  could.  This  was  among  the  last  ol 
Lord  ThurloVs  decrees.  He  resigned  the  great  seal  within 
three  weeks  after  the  decree  in  this  case.  It  might  have  been 
supposed  that  this  long  series  of  cases  had  settled  this  contested 
question.  But  it  seems  that  other  judges,  struck  with  the 
facility  with  which  married  women  could  be  induced  to  charge 
their  separate  estates  for  their  husband's  debts,  or  to  alienate 
them  entirely  for  their  husband's  benefit,  and  desirous  to  pro- 
tect them  from  their  own  indiscretion,  endeavored  to  restrain  this 
power.  Accordingly,  in  the  case  of  Socket  v.  Wray,  reported  in 
4  Bro.  0.  0.  488,  decided  in  1793,  the  master  of  the  rolls  (Sir 
B.  P.  Arden),  Lord  Alvanley  decreed  that  where  money  is 
Tested  in  trust  for  a  married  woman  to  pay  her  the  interest  for 
life  to  her  separate  use,  and  after  her  decease  to  such  person  as 
ahe  should  by  any  instrument  in  writing,  from  time  to  time,  or 
by  will  appoint,  she  cannot  dispose  of  the  principal  at  once  by 
deed,  but  by  a  revocable  act  only;  and  he  refused  to  sanction  a 
tzsnafer  of  the  property  to  the  husband  as  the  wife  desired,  by 
the  bill  filed  by  her  and  her  husband.    Lord  Alvanley  said  the 
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f^ect  of  the  deed  is  that  the  money  should  be  paid  to  tmste^a 
to  pay  the  dividends  to  the  wife  for  life;  and  after  her  death, 
accoiding  to  her  appointment  by  will.  And  the  question  is, 
whether  under  such  a  trust  she  can  waive  the  benefit  of  the 
deed,  and  give  the  whole  capital  away  at  once  during  her  life. 
He  said  he  thought  she  could  not.  That  though  he  respected 
the  chancellor  who  decided  Newman  v.  CarUmy,  which  was  in 
point,  he  could  not  conform  to  that  case.  He  said  that  if  a 
parent  or  other  person  giving  property  to  a  feme  covert  as  sepa- 
rate estate  has  given  a  power  vrithout  restraint,  the  court  vdll 
act  upon  the  property.  But  there  was  a  restraint  in  this  case; 
she  could  dispose  only  by  a  revocable  act,  a  will.  This  case, 
notwithstanding  the  master  of  the  rolls  attempted  to  distin- 
guish it  from  most  of  those  before  decided,  certainly  militated 
strongiy  against  them. 

This  was  followed  up  in  Byde  v.  Pricey  8  Yes.  jun.,  437,  de- 
cided in  1797,  by  the  master:  of  the  rolls,  who  decreed  that 
where  there  is  a  trust  in  a  deed  of  separate  estate,  to  permit  A. 
to  receive  the  dividends  of  stock  for  the  maintenance  of  the 
wife,  she  is  not  at  liberty  to  grant  an  annuity  out  of  the  divi- 
dends. Her  act  is  void.  He  admitted,  as  in  Hulme  v.  Tenant, 
that  Bkfeme  covert  is  ^feme  sole  as  to  her  separate  property,  bat 
not  to  charge  herself  personally.  But  he  thought  a  provision 
for  a  vrife,  living  in  a  state  of  separation,  was  not  such  a  sepa- 
rate estate  as  she  could  alienate  or  charge.  She  has  no  domin- 
ion  over  it.  She  could  not  bind  her  husband  by  her  oontraete. 
And  if  she  alienated  the  maintenance,  how  could  she  livet 
This  view  of  the  subject  was  strengthened  by  the  decision  of 
the  Lord  Chancellor  Bosslyn,  in  the  case  of  Whider  v.  Newman, 
4  Yes.  jun.,  129,  in  1798.  This  was  a  case  of  settlement  of 
stock,  the  property  of  the  wife,  in  trust  from  time  to  time  to 
receive  the  dividends  and  pay  them  to  the  wife  for  her  sole  and 
separate  use;  her  receipt  to  be  a  discharge;  after  her  decease  to 
her  husband  for  life;  aiter  the  death  of  the  survivor  to  the  chil- 
dren of  the  marriage;  if  no  children,  to  go  according  to  her 
will.  The  trustees,  with  the  privity  of  the  wife,  sold  the  stock 
and  paid  the  money  to  the  husband,  taking  his  bond  of  in* 
demniiy.  He  died  insolvent.  The  widow  and  children  filed  a 
bill  against  the  trustees,  who  were  decreed  to  replace  fhe  fund 
and  to  pay  the  dividends  to  the  widow  from  the  death  of  the 
husband.  She  was  prevailed  upon  to  assent  to  the  sale  of  the 
stock,  as  appeared  by  the  examination  of  the  wife,  to  which  the 
trustees  had  a  right.    But  she  stated  it  to  have  been  partly  by 
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coaxing,  and  partly  by  bullying:  See  p.  144.  The  lord  chan- 
cellory  in  giTing  his  decree,  reviewed  the  cases  and  seemed  not 
wholly  satisfied  with  Hulme  y.  Tenant  and  Pybus  v.  Smith,  which 
placed  the  feme  covert,  having  separate  estate,  so  wholly  on  the 
footing  of  a  feme  sole  as  to  the  separate  fund,  because  it  tended 
to  defeat  all  the  provisions  intended  for  the  benefit  of  the  ft^me 
covert.  But  he  said  that  those  cases  were  very  different  from  the 
one  before  him.  They  were  cases  of  creditors  of  the  husband  with 
whom  the  wife  joined  to  secure  the  debt.  And  that  as  it  might 
be  necessary  to  review  the  cases  in  relation  to  the  creditors  of 
the  husband,  where  the  wife  joined  to  secure  the  debt,  it  would 
be  a  matter  for  consideration  whether  the  court  will  do  more 
than  leave  a  legal  right  undisturbed,  but  not  to  improve  the 
security.  In  the  case  before  him  the  lord  chancellor  considered 
the  trustees  as  having  acted  grossly  against  their  duty.  They 
made  the  wife  witness  to  the  bond  as  evidence  of  her  consent, 
which  shows  she  was  deceived  and  imposed  upon.  The  cases 
have  gone  the  length,  that  if  a  married  woman  has  separate 
property,  she  may  dispose  of  it,  and  the  trustees  are  bound  to 
follow  her  disposition.  He  regretted  these  decisions,  but  he 
thought  himself  bound  by  them.  And  they  were  different  from 
the  case  then  under  discussion.  They  were  cases  of  clear,  sub- 
stantial creditors  dealing  with  the  wife  upon  a  security  she 
thought  fit  to  give  them. 

Then  came  the  case  of  Mores  v.  Huiah,  6  Yes.  Jan.,  692,  de- 
cided in  1800,  by  the  Lord  Chancellor  Bosslyn,  in  which  the 
court  refused  to  enforce  a  security  upon  the  rents  and  profits 
settled  in  trust  to  receive  and  pay  them  yearly  as  received,  to 
the  separate  use  of  a  married  woman.  The  lord  chancellor 
said  that  the  difference  of  PybiLS  v.  Smith  and  the  other  cases  is, 
that  in  those  the  wife  had  a  power  of  appointment;  whereas 
'this  is  a  mere  trust  to  receive  the  rents  and  profits,  and  pay 
them  from  time  to  time  to  the  wife. 

The  case  before  him  was  not  that  of  a  creditor  endeavoring 
to  get  security  for  a  just  bona  fide  debt,  but  the  purchaser  of  an 
annuity  at  a  very  low  price,  charged  on  the  interest  of  the  wife» 
who  had  applied  to  the  trustees,  and  had  full  notice  from  them 
that  the  husband  was  a  ruined  prodigal  man,  and  the  fund 
secured  for  the  separate  use  of  the  wife.  Bill  of  the  creditors 
dismissed.  These  cases  seemed  to  have  shaken  the  doctrine 
which  the  older  cases  appeared  to  have  settled.  Though  in 
truth  they  were  decided  on  peculiar  circumstances  different 
from  the  former.    But  others  have  since  arisen '  in  which  it 
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has  been  considered  "wiser  to  adhere  to  the  rale  which  had 
been  established  by  a  long  series  of  decisions.  In  the  case 
of  Sperling  v.  Rochfort,  8  Yes.  Jan.,  164,  decided  in  1803, 
the  Lord  Chancellor  Eldon  distinguished  between  the  cases 
where  nothing  is  settled  to  the  separate  use  of  the  wife  and 
where  there  is  a  separate  provision  for  her.  And  he  rec(^- 
nized  the  doctrine  that  a  feme  covert  is  considered  ias  a  feme  8ole, 
as  to  her  separate  estate,  as  was  decided  in  Hidme  t.  TsnanL 
He  said  the  cases  decided  by  Lord  Hardwicke  go  very  mooh  to 
til  J  extent  that  to  all  intents  as  to  the  separate  property,  the  wife 
is  to  be  considered  as  a  feme  sole.  That  nothing  coald  be  more 
irregular  than  the  act  done  by  the  wife  in  Hvdme  y.  Tenant^ 
nothing  less  like  an  execution  of  the  power.  Bat  Lord  Thox- 
low  held  that  the  instrument,  which  as  a  bond  was  nothings 
and  which  was  not  attested  as  required  by  the  power,  was  a 
sufficient  indication  of  the  intention  of  the  wife  as  to  the  sep- 
arate property,  with  regard  to  which  she  must  apon  the  aothor- 
ities  be  deemed  a  feme  sole.  The  lord  chancellor  added,  that 
though  he  wished  the  law  might  be  as  represented  in  Whialer  y. 
Newman,  for  the  protection  of  married  women,  he  found  it  im- 
possible to  reconcile  all  that  is  said  in  that  case  to  the  fonner 
cases. 

In  1804,  this  contested  question  again  came  under  reyision 
before  the  master  of  the  rolls  in  the  case  of  WofftiaffY.  SmfUh,  9 
Ves.  Jan.  620.  This  case  was  where  the  testatrix  bequeathed  a 
certain  sum  in  bank  annuities  in  trust,  to  permit  and  suffer  the 
sister  of  the  testatrix  to  take  or  receiye  the  interest  or  diyidends 
of  the  stock  to  her  own  use  during  her  life,  independent  of  her 
present  or  any  future  husband.  She  joined  her  husband  in  a 
deed  to  charge  her  life  interest  with  an  annuity  to  a  third  per- 
son. The  trustee  resisted  the  execution  of  the  agreement.  In 
the  argument  the  case  of  FsUiplajce  y.  Gorges  was  relied  upon  to 
establish  that  one  of  the  incidents  to  the  separate  property  of  a 
married  women  is  the  power  of  disposition,  notwithstanding  the 
doubts  in  Socket  y.  Wray,  That  it  is  not  necessary  to  give  her 
the  power  of  appointment,  as  that  is  incident  to  the  quality  of 
the  property  settled  to  her  separate  use.  And  it  was  insLsted 
that  Mort:^  y.  Huish,  was  decided  on  the  circumstances.  The 
master  of  the  rolls  said  the  only  question  was,  whether  the  lady 
has  an  absolute  complete  life-estate  to  her  sepamte  use.  H  slia 
has,  then,  unless  the  former  doctrine  of  the  court,  that  as  to  the 
separate  property  a  married  woman  is  to  be  considered  as  Skfeme 
9ole,  is  abrogated  by  the  later  decisions,  she  had  a  right  to  make 
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any  disposiiion  she  pleased  of  that  property.  That  is  the  broad 
nnimpeached  rule.  In  this  case  there  are  no  words  of  control 
or  restriction.  Her  disposition  of  it  must  be  supported.  The 
trustee  was  decreed  to  carry  the  agreement  into  effect. 

Then  followed  the  cases  of  Richards  y.  Ohanibers,  tjii  Seaman 
y.  DuiU,  in  10  Yes.  jun.,  580,  6,  decided  by  the  master  of  the 
rolls,  Sir.  W.  Grant,  in  March,  1805.  The  master  of  the  rolls 
said  he  was  called  upon  to  decide  the  important  and  much 
agitated  question,  whether  it  is  competent  to  a  married  woman 
by  examination  in  this  court  to  relinquish  the  provision  secured 
by  t^e  marriage  settlement,  and  to  traut^fer  to  her  husband  that 
property,  to  which  he  cannot  make  any  claim,  and  over  which 
she  has  not  reserved  any  disposition.  He  had  no  doubt  as  to 
the  life  estate;  many  cases  settled  that.  And  she  might  also 
execute  an  appointment  in  favor  of  her  husband  or  any  other 
person,  which  appointment  in  the  event  of  her  death  in  his  life, 
would  be  a  valid  and  effectual  disposition  of  the  property.  Bui 
the  point  was,  whether  the  contingent  interest  which  was 
secured  to  the  wife,  in  the  event  of  her  surviving  the  husband, 
can,  through  the  intervention  of  this  court,  be  given  up  by  her, 
whilst  in  a  state  of  coverture.  In  examining  the  cases  he 
abstained  from  those  that  relate  either  to  the  separate  property, 
which  in  equity  she  may  have;  or  property  over  which  she  has 
reserved,  or  had  given  to  her  by  the  settlement,  a  power  of  ap- 
pointment. In  (yKetUe  v.  CdUhorpe,  cited  in  Sperling  v.  Eoch' 
fart,  8  Yes.  jun.,  164.  Lord  Hardwicke  did  not  conceive  the 
court  had  any  such  jxuisdiction,  as  is  attributed  to  it.  He  says: 
*'  If  she  has  any  power  let  her  exercise  it;  but  the  court  cannot 
give  it,"  where  none  has  been  given  or  reserved  to  her  by  the 
deed  or  will.  The  case  of  MsCormick  t.  BvUler,  8  Yes.  jun.,  174, 
was  the  first  case  in  which  that  authority  has  been  clearly  and 
unequivocally  exercised  by  the  court.  This  was  followed  by 
HUia  V.  Jikinaon,  8  Bio.  0.  0.  846,  note;  and  Guise  v.  Smatt,  1 
Anstmther,  277.  But  the  case  of  Neviaon  v.  Longden,  in  ih« 
Exchequer  in  1800,  questioned  the  decision  in  McCormick  t. 
Butler;  and  Saekei  y.  Way,  4  Bro.  0.  0.  488,  contradicted  it. 
Upon  the  whole  the  master  of  the  rolls  was  of  opinion  that  the 
court  ought  not  to  aid  in  such  cases.  That  the  examination  and 
consent  of  the  wife  in  court  should  not  enable  her  to  exercise 
any  greater  power  over  her  settled  property  than  is  reserved  by 
the  settlement.  The  court  cannot  enlarge  the  power.  The 
court  dismissed  the  bill  and  the  petition. 

TJien  came  Parkea  v.  WhUe,  11  Yes.  jun.,  209,  219,  227,  232, 
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237,  decided  by  Lord  Chancellor  Eldon,  in  Noyember,  1805.  In 
this  case  the  wife's  freehold  and  copyhold  estates  were  conveyed 
to  trustees,  to  allow  the  wife  to  receiye  the  rents  and  profits  for 
her  sole  and  separate  use,  free  from  the  debts  of  her  husband. 
After  her  decease  to  be  subject  to  the  dispositions  of  her  will; 
and  in  default  of  a  will  to  the  child  or  children  of  the  mairiagey 
and  in  default  of  issue  to  the  use  of  the  heirs  of  the  wife.  The 
wife  joined  her  husband  in  conveying  her  estates  contained  in 
said  settlement,  for  life,  and  the  reyersion  by  different  deeds 
and  at  different  times;  and  the  husband  received  the  money. 
After  some  time  the  wife  filed  her  bill  against  her  husband,  the 
trustee  and  the  purchaser,  to  set  aside  the  deeds  as  obtained  by 
the  control  and  influence  of  the  husband,  and  that  she  had  not 
received  any  valuable  consideration.  The  lord  chancellor  said 
it  was  extremely  important  that  this  question  should  be  settled 
once  for  all.  That  his  mind  was  in  great  distraction  on  thia 
subject.  If  it  be  said,  that  though  Lord  Thurlow,  foUowing 
his  predecessors  as  far  back  as  the  doctrine  can  be  traced,  re- 
peatedly decided  upon  this  principle,  this  court  has  now  a  right 
to  refuse  it;  he  was  not  bold  enough,  he  declared,  to  act  upon 
that  position.  Previously  to  Whistler  v.  Neurman,  EUis  v.  Atkins 
son,  Pyhus  v.  Smith,  Htdme  v.  Tenant,  Peacock  v.  Monk,  and 
other  cases  had  been  decided.  Lord  Thurlow  decided  most 
reluctantly  in  Ellis  ^.  Atkinson,  and  Pybus  v.  SmiOh,  But  he 
did  not  consider  the  point  open.  Upon  principle,  a  woman 
contracting  marriage  loses  all  the  power  she  had  as  A/eme  sok; 
and  yet  this  court  allows  her  to  place  herself  by  contract  in  the 
situation  of  a  feme  sole,  and  so  it  was  at  law,  though  that  is  now 
got  rid  of  there.  See  the  cases  cited  in  a  note  5  Yes.  17:  The 
principle  is  that  all  the  words  (giving  power  to  the  wife  to  dis- 
pose) are  only  an  unfolding  of  all  that  is  implied  in  a  ''  gift  to 
the  separate  use."  Lord  Thurlow  has  considered  the  point 
well  in  Hulme  v.  Tenant,  and  looked  to  the  authorities.  A 
woman  having  a  separate  estate  may  give  it  to  her  husband  aa 
well  as  to  any  one  else.  Though  the  wife's  patting  her  name 
to  a  bond  with  the  husband  is  a  mere  nullity  at  law,  it  is  evi- 
dence in  equity  of  her  intention,  though  not  as  the  settlement 
required.  Lord  Thurlow  thought  himself  bound  by  authoritj 
to  say,  as  she  could  have  no  other  intention  than  to  charge  the 
separate  estate,  that  informal  instrument  was  such  a  charge; 
and  he  by  decree  executed  that  intention.  Lord  Eldon  then 
intimates  delicately  that  Wkisler  v.  Newman,  decided  by  Lord 
Rosslyn,  was  in  opposition  to  all  the  authorities  for  a  oentary. 
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and  he  could  not  sapport  it  against  that  mass  of  authoriiy:  223^ 
226.  Lord  Eldon  also,  in  page  225,  asks  if  it  be  establii^ed  as 
it  is  that  the  wife  is  at  liberty  to  dispose  of  her  separate  estate 
in  possession,  why  will  not  the  same  principle  do  for  the  estate 
in  remainder?  He  saw  no  good  reason.  His  jndgment  was 
that  a  married  woman  having  an  estate  to  her  separate  use,  is 
capable  of  selling  it,  provided  she  is  dealing  with  persons  com- 
petent to  deal  with  ber,  and  not  taking  unfair  advantages  of 
her. 

The  next  case  was  decided  at  the  rolls  by  the  master  in  July, 
1806 :  WiUa  v.  Dawkins,  12  Yes.  jun. ,  501.  This  was  a  trust  under 
a  marriage  settlement,  to  pay  the  rents  and  profits  according  to 
the  appointment  of  the  wife,  from  time  to  time,  in  writing. 
In  default  of  appointment  to  the  wife,  for  her  sole  and 
separate  use.  She  made  sale  of  the  premises,  and  the  court 
supported  the  sale.  The  next  case  was  decided  by  the  master 
of  the  rolls  in  December,  1806.  It  is  that  of  Sturgis  v.  Corp,  13 
Yesey,  jun.,  190.  It  was  decided  that  a  married  woman  is  con- 
sidered as  2k  feme  sole  as  to  property  settled  to  her  separate  use, 
whether  in  possession  or  reversion.  And  as  sucb,  therefore,  has 
as  much  a  disposing  power  over  her  reversionary  interest  as  over 
her  interest  in  possession,  if  the  instrument  do  not  positively 
restrain  her  power  of  appointment  or  sale.  Her  consent  on  ox- 
amination  is  not  necessary  to  pass  her  separate  property,  and  it 
is  of  use  only  as  evidence  of  parting  with  the  equity. 

The  last  case  which  I  shall  examine  from  foreign  law  books  is 
that  of  Essex  v.  Atkins,  14  Yes.  jun. ,  542,  decided  by  the  master  of 
the  rolls  in  1808.  This  was  a  grant  of  an  annuity  by  o,feme  covert, 
out  of  a  separate  estate  bequeathed  to  her,  and  not  subject  to  the 
debts  of  her  husband.  In  her  answer  she  stated  it  to  be  a  transac- 
tion of  her  husband  alone,  and  for  his  benefit  alone,  and  that  she 
was  compelled  by  ill  usage  to  execute  the  deed.  That  she  hesi- 
tated long,  and  gave  her  consent  unwillingly,  from  dread  of  hei 
husband.  There  was  some  evidence  of  ill  treatment  by  the  hus- 
band. But  the  weight  of  evidence  was  that  she  consented  de- 
liberately, upon  full  explanation  of  the  business.  One  of  the 
executors  and  trustees  gave  notice  to  the  intended  purchaser 
that  he  would  not  pay  the  dividends  to  any  person  but  the/<?m0 
{poverty  alleging  her  complaints  of  her  husband's  ill  conduct  to 
her,  and  he  showed  him  the  will.  The  purchaser  however  com- 
pleted the  act,  and  the  wife  signed  the  deed.  And  now  the  pur- 
chaser came  for  a  specific  performance  of  the  contract.  The 
counsel  for  complainant  cited  and  relied  on  the  cases  of 
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plaoe  T.  ChrgeBf  and  the  oases  on  thai  aide  of  the  question. 
The  counsel  for  the  wife  lelied  on  the  cases  of  8ocbe^  t.  TFh^» 
WMMery,  Newman^  and  Mores  y.  Huisk.    The  master  of  the 
rolls  said  he  did  not  like  the  purchase  of  the  annuity  after  no- 
tice from  the  trustee.    His  doubts  arose  out  of  Lord  Boedjn'a 
judgment  in  Mores  v.  Huish^  according  to  which  the  court  of 
equity  ought  not  to  interpose  in  such  circumstances  for  the  pur- 
pose of  giving  effect  to  the  purchase.    But  as  it  is  only  in  equity 
that  the  contract  of  a  married  woman,  with  regard  to  her  sepa- 
rate property,  can  be  at  all  enforced,  the  court  must  of  neces- 
sity decide  upon  its  validity.     The  court  cannot  leave  the  pur- 
chaser to  his  legal  remedy,  for  he  has  none.     It  cannot  be  said 
he  ought  to  have  no  remedy,  except  upon  the  ground  that  there 
is  no  valid  contract.     In  some  cases  Lord  Thurlow,  with  great 
reluctance  acted  so  as  to  give  effect  to  improvident  engagements 
of  the  wife,  but  did  not  think  himself  at  liberty  to  say  the  court 
would  not  interpose  where  the  subject  was  entirely  of  equitable 
cognizance.    If  the  transaction  cannot  on  its  own  merits  be  im- 
peached, the  declaration  of  the  trustees  cannot  make  it  null  and 
void.    Notwithstanding  Lord  Bosslyn's  doubt,  the  established 
doctrine  is  that  a  married  woman  can  bind  her  separate  propertj 
without  the  trustees,  unless  their  assent  be  made  necessary  by 
the  instrument  which  gave  her  that  property.    Their  dissent 
cannot  have  any  effect  where  their  assent  is  not  made  necessary. 
And  their  evidence  that  she  was  unwilling,  cannot  be  evidence 
that  she  acted  by  coercion.    If  upon  the  evidence  she  was  a 
free  agent,  and  understood  what  she  did,  the  court  must  give 
effect  to  her  contract.     The  court  accordingly  decreed  a  speoifio 
performance  of  the  contract.    In  concurrence  with  these  au- 
thorities is  the  doctrine  in  Newland  on  Contracts,  page  25. 

There  was  one  case  tried  in  this  country  at  Oamden,  Ocder  v. 
Eoeleighy  4  Des.  Oh.  19,  where  it  was  decided  that  the  husband 
purchasing  in  his  own  name  a  cotton-gin,  but  for  the  use  of  the 
settled  estate  of  the  wife;  and  he  being  insolvent,  it  was  decreed 
that  the  separate  estate  which  had  the  benefit  should  be  liable. 
And  upon  appeal,  the  decree  was  confirmed.  The  case  of 
Kieman  v.  Spierin,  2  Des.  Ch.  460,  was  the  only  oiie  cited  bf 
the  counsel,  decided  in  the  court  of  Charleston.  In  that  ease 
the  court  was  of  opinion  that  the  feme  covert  joining  her  hus- 
band in  a  mortgage  of  a  house  and  lot  of  land  secured  to  her 
by  marriage  settlement  was  a  su£Scient  appointment;  although 
perhaps  not  such  an  appointment  ns  was  contemplated. 

We  have  thus  gone  through  a  long  and  laborious  examination 
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of  the  decided  caooo  on  this  subject;  and  we  haye  traced  the 
doctrine  from  its  first  appearance  in  the  courts  of  equity  to  the 
present  time.  We  have  seen  how  it  stood  on  the  British  au- 
thoritiee  for  a  long  space  of  time;  how  it  received  a  temporary 
shock  from  the  zeal  of  some  judges  in  later  times,  who  were 
anxious  to  guaxd  femes  covert  against  their  own  acts,  and  their 
own  too  great  facility  to  the  wishes  or  urgency  of  their  hus- 
bands, and  how  it  was  re-established  by  still  later  judges,  who 
<M)nceiyed  it  to  be  too  bold  and  hazardous  to  depart  from  a  set- 
tled rule  of  long  standing  for  a  supposed  advantage,  however 
plausible.  We  have  seen,  too,  that  but  few  cases  on  this  sub- 
ject have  been  decided  in  our  own  courts,  and  that  as  far  as 
they  have  gone  they  have  been  in  concurrence  with  the  great 
body  of  authorities  we  have  examined.  The  truth  is,  there  has 
been  an  attempt  to  reconcile  conflicting  principles.  By  the 
simple  rules  of  the  common  law,  the  union  of  man  and  wife  was 
deemed  so  complete  that  there  was  a  junction  of  persons,  minds 
and  fortunes.  The  wife's  existence  was  absorbed  in  the  hus- 
band's, and  he  adopting  her  and  her  debts,  and  assuming  to 
maintain  and  provide  for  her,  became  entitled  to  all  her  per- 
sonal estate  absolutely,  and  to  the  enjoyment  of  all  her  real 
estate  for  life.  When,  in  the  progress  of  refinement  and  of 
commerce,  corruption  came  with  them,  and  also  great  hazards 
to  fortunes  from  the  spirit  of  adventure,  the  caution  and  pro- 
Tidence  of  parents  endeavored  to  guard  against  casualties,  by 
giving  property  to  their  daughters  as  a  separate  estate,  not  lia- 
ble to  the  debts  of  the  husband.  This  at  once  dissolved  the 
charm  which  bound  up  the  fortunes  and  wills  of  the  man  and 
wife  in  one  common  bond  of  interest  and  affection.  It  was  the 
introduction  of  a  principle  iamiliar  to  the  civil  law,  but  new  to 
English  law,  that  man  and  wife  were  distinct  persons,  with 
distinct  properties,  and  distinct  powers  over  them.  A  separate 
estate,  free  from  the  control  of  the  husband,  and  subject  to  the 
will  of  the  wife,  made  her  a  free  agent,  quoad  that  property,  and 
she  could  act  upon  it  as  fkfeme  sole.  But  it  was  soon  found  that 
wives,  however  legally  free,  were  much  under  the  control  of 
their  husbands,  and  too  readily  yielded  up  their  separate 
estates  to  them,  by  direct  gifts,  or  by  engagements  to  their 
creditors.  This  induced  some  of  the  judges  to  interpose  and  to 
endeavor  to  control  the  free  exercise  of  this  power  of  free 
agency,  which  the  character  of  a  fenxe  sole  as  to  the  separate 
estate  bestowed.  But  upon  the  fullest  consideration  it  has 
been  found  that  upon  the  introduction  of  the  principle  that 
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femes  covert  could  bold  separate  estates,  free  from  the  control 
of  their  husbands,  the  ju9  disponendi,  and  all  the  other  conse- 
quences of  the  holding  separate  estates  necessarily  followed. 
And  after  an  ineffectual  struggle  the  doctrine  seems  to  have 
49ettled  down  where  it  was  originally  placed  by  the  court.  The 
Tesult,  then,  is  that  a  feme  sole  entitled  to  a  separate  estate  in 
possession,  remainder  or  reversion,  is  held  to  be  9k  feme  sole  to 
the  extent  of  the  separate  properly,  and  the  jus  disponendi  follows, 
of  course.  She  may  give  it  to  whom  she  pleases,  or  charge  it 
with  the  debts  of  her  husband,  where  no  undue  control  is  used 
over  her.  And  her  disposition  will  be  sanctioned  or  enforced 
by  the  court,  even  without  the  assent  of  the  trustees,  unless 
that  assent  be  specially  made  necessary  by  the  deed  or  will 
^creating  the  separate  estate.  And  this  power  of  disposing  the 
us^parate  estate  is  not  restricted  by  the  deed  or  will  pointing 
•out  a  particular  mode  of  disposing  or  charging  the  particular 
estate,  unless  the  deed  or  will  negatives  any  other  mode  ex- 
pressly. Upon  the  fullest  and  most  attentive  examination  of 
the  cases,  I  think  these  doctrines  are  clearly  made  out  and  es- 
tablished. 

To  apply  these  doctrines,  founded  on  the  decided  cases, 
to  the  cause  under  consideration:  There  was  a  debt,  cre- 
ated and  secured  by  a  deed,  operating  as  a  mortgage  from 
the  husband  in  favor  of  the  wife,  payable  after  the  death 
of  the  husband,  if  he  died  first,  and  subject  to  her  disposition 
l)y  will,  if  she  died  first.  It  being  a  debt  from  the  husband 
•does  not  alter  the  case.  This  certainly  was  intended  to  be,  and 
was  a  separate  estate,  not  subject  to  the  control  of  the  husband. 
If  it  were  not  a  separate  estate  to  the  wife,  what  was  itf  I  can 
not  consider  it  in  any  other  light  than  as  a  separate  estate.  The 
jus  disponendi  followed  of  course,  unless  the  deed  creating  the 
separate  estate  expressly  restricted  it.  In  this  case  it  was  con- 
tended that  the  deed  contained  such  a  restriction  in  two  re- 
apects;  one  in  requiring  the  assent  of  the  trustees,  which  was 
not  obtained;  another  in  prescribing  the  mode  of  the  wife's  dis- 
posing the  separate  estate,  to  wit,  by  will,  which  it  was  insiated 
precluded  any  other  mode  of  disposing,  and  consequently  pre- 
Tcnting  the  vrif e  from  charging  the  separate  estate  by  her  bond, 
as  she  has  done  in  this  case.  With  respect  to  the  first,  the 
answer  given  by  the  complainant's  counsel  is  obvious,  and  I 
think  oondusiYe.  The  restriction  is  not  on  the  wife;  it  is  on 
the  husband.  The  deed  declares  that  he  should  do  no  act  to 
dispose  of  or  incumber  the  property  pledged  as  a  fund  to 
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raifle  the  sum  of  twentj-two  thousand  dollars  for  the  wife, 
^thoat  his  substitnting  other  property  of  equal  value.  This 
is  no  restraint  on  the  wife's  power  of  disposing  the  twenty-two 
thousand  dollars,  or  charging  the  same,  which  power  resulted 
necessarily  from  the  very  creation  of  a  separate  estate.  With 
respect  to  the  second  supposed  restriction,  it  is  answered  by 
saying  that  though  the  deed  declares  the  wife  may  dispose  the 
separate  estate  by  will,  it  does  not  exclude  other  modes.  And 
we  have  seen  by  the  decided  cases  that  there  must  be  a  nega- 
tive to  restrain  the  full  effect  of  the  jus  disponendi  resulting 
from  the  very  nature  of  the  estate:  See  Lord  Thurlow's  expres- 
sions in  Pybtis  y.  Smith,  3  Bro.  C.  C.  349.  Besides,  as  was 
judiciously  remarked  by  the  counsel  for  the  complainant,  there 
were  two  contingencies  provided  for  by  the  deed.  One,  that  of 
the  wife's  dying  first;  in  which  case  the  separate  estate  was 
subject  to  her  disposition  by  will.  The  other,  of  the  wife's  sur- 
viving the  husband,  in  which  case  there  is  no  restriction  at  all 
on  the  wife's  power  of  disposal.  The  latter  is  the  case  which 
has  happened;  consequently  the  charge  made  upon  the  separate 
estate  by  the  wife  is  totally  unrestrained  by  the  deed,  and  is 
valid  and  binding,  and  this  court  is  bound  to  enforce  it.  It  is 
not  necessary  to  go  through  all  the  arguments  in  detail.  They 
are  sufficiently  noticed  in  the  view  which  we  have  taken  of 
the  oases.  Every  point  made,  and  every  objection  proposed 
in  the  case  under  consideration  has  been  made  and  overruled  in 
some  or  other  of  the  cases  examined. 

Upon  the  whole,  here  is  a  case  of  a  feme  caveH,  for  whom  a 
separate  estate  is  created  by  a  deed.  Its  being  to  take  effect  in 
future  is  not  a  solid  objection  to  her  power  of  charging  it,  as  we 
have  seen  expressly  decided.  Its  being  of  part  of  the  wife's 
estate,  while  the  remainder  was  allowed  to  go  unrestricted  to 
the  husband,  furnishes  no  reason  for  a  restraint  on  her  power 
of  disposal;-  for  the  marital  rights  would  have  given  all  the 
personal  estate  of  the  wife  absolutely  to  the  husband.  But 
part  was  carved  out  of  her  fortune,  as  a  separate  estate;  the 
right  of  disposal  was  an  incident  to  that  estate.  The  deed  does 
not  restrain  that  disposal  at  all,  in  the  event  of  her  surviving 
her  husband.  She  has  survived.  The  restraint  actually  inter- 
posed was  on  the  husband,  not  on  the  wife.  The  assent  of  the 
trustees  was  not  made  necessary  to  any  act  of  the  wife.  The 
express  permission  to  dispose  by  will  in  the  event  of  dying  first 
i^vould  not,  if  that  event  had  happened,  have  restricted  the  wife 
to  that  method  alone  of  charging  the  separate  estate,  as  we  have 
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Been  bj  the  oaees.  The  mode  of  charging,  which  has  been  pur- 
sued in  this  case  by  the  wife's  joining  her  husband  in  the  bond, 
is  not  objectionable.  We  have  seen  that  this  mode  has  been 
sanctioned  by  many  of  the  decisions.  The  bond  is  a  nullity  at 
law,  and  the  creditor  has  no  remedy  there.  But  in  equity  it  is 
considered  as  evidence  of  the  wife's  assent  to  the  separate  estate 
being  charged  with  this  debt  to  the  extent  of  the  separate  estate, 
but  no  farther;  for  the  bond  can  neither  touch  her  person,  nor 
any  other  property  she  may  have,  except  the  separate  estate. 
There  is  no  evidence  of  any  undue  influence,  or  improper  con- 
duct or  control  of  the  husband  to  obtain  the  wife's  assent  and 
signature;  on  the  contrary  it  seems  to  have  been  given  freely; 
and  an  afifectionate  friend  and  trustee  seems  to  have  had  an 
active  and  not  blamable  agency  in  the  transaction,  as  a  bene- 
ficial arrangement  for  the  wife.  If  it  had  not  been  done,  the 
creditors  could  have  enforced  the  demand  and  stripped  the 
family  of  eveiy  shilling  of  income,  during  Mr.  Smith's  life,  till 
the  debt  was  paid. 

The  complainant  filing  his  bill  in  the  life-time  of  Mr.  Smith, 
is  not  a  valid  objection  to  the  daim,  at  most  it  could  only  be 
said  he  came  too  soon.  At  any  rate  he  is  not  too  soon  now. 
But  I  do  not  think  he  did  come  too  soon:  See  Htdme  v.  Tenani. 
When  the  bond  became  due  he  had  a  right  to  sue,  and  the  de- 
cree would  at  least  have  given  the  creditors  the  rents  and  profits 
during  Mr.  Smith's  life,  and  would  have  made  the  separate 
estate  liable  at  his  death.  As  there  is  no  provision  made  for 
children  in  the  deed,  and  the  wife  had  the  whole  property  in  the 
separate  estate,  the  whole  is  liable  to  the  charge  she  has  made 
upon  it.  The  nature  of  the  debt  would  have  made  no  difference, 
provided  there  had  been  no  turpitude  in  it.  But  it  reconciles 
us  to  the  decree  which  must  result  from  these  premises,  to  find 
that  the  debt  of  the  husband  in  question  was  not  incurred  for 
himself  alone,  or  for  unworthy  purposes.  It  was  for  articles 
supplied  partly  for  the  family,  partly  for  the  use  of  Mra  Smith 
herself,  and  partly  even  for  the  benefit  of  the  trust  estate.  The 
cases  of  creditors  coming  to  the  court  for  relief  under  such 
circumstances,  appear  to  be  more  favored  than  gifts  to  the 
husband:  See  even  Whistler  v.  Nevoman,  The  only  difficulty 
which  occurred  after  what  has  been  said,  was  how  the  court 
could  reach  the  property  in  question?  In  the  course  of  that 
struggle  which  took  place  in  the  discussion  of  this  question  in 
Westminster  hall,  those  judges  who  were  most  reluctant  to 
make  the  separate  estate  of  the  wife  liable  for  the  husband's 
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debts,  upon  her  pledge  of  the  separate  estate  for  that  purpose, 
raised  up  that  diflScultj,  when  the  property  consiBted  of  chosea 
in  action.  It  was  said  that  this  court  generally  acted  in  per^ 
sonam,  that  to  be  sure  in  the  case  of  a  feme  covert  witii  a 
separate  estate,  the  court  could  not  act  in  per9onam,  and  must 
therefore  act  upon  her  separate  estate;  but  if  that  estate  con- 
sisted in  choses  in  action,  a  levy  could  not  be  made  upon  them, 
any  more  than  it  could  in  any  other  case  of  choses  in  action, 
and  this  court  could  not  touch  it. 

The  history  of  this  doubt  and  the  changes  of  opinion  upon  it, 
i^  singular.  In  the  case  of  Taylor  v.  Jones,  2  Atk.  600,  Lord 
Uardwicke  in  1743,  had  no  difficulty  in  decreeing  stock  to  be 
sold  and  the  produce  to  be  applied  to  the  payment  of  the  debts 
of  the  husband.  In  the  case  of  Htdme  y.  Tenant,  1  Bro.  0.  0. 16» 
decided  by  Lord  Thurlow  in  1778,  he  reluctantly,  but  acting  un- 
der the  force  of  authorities,  made  the  separate  estate  liable,  and 
decreed  the  income  of  the  real  estate  to  be  applied  to  the  pay- 
ment of  the  debts,  and  expressed  no  hesitation  as  to  any  per- 
sonal estate;  on  the  contrary,  the  acting  upon  the  real  estate 
where  the  wife  had  not  been  examined  in  court;  as  to  her  assent 
to  bind  or  dispose  of  the  real  estate,  was  considered  the  great- 
est difficulty;  but  that  was  got  oyer.  But  in  the  case  of  Dun^ 
daa  ▼.  Duiens,  decided  by  Lord  Thurlow  in  1790,  1  Yes.  jun. 
196,  he  doubted  if  this  court  could  act  upon  choses  in  action, 
and  expressed  himself  very  strongly  on  the  subject.  Yet  in  the 
following  year  in  the  case  of  Pybua  v.  Smith,  8  Bro.  C.  0.  840, 
6.  which  was  a  case  of  separate  estate,  consisting  of  real  estate 
and  money  in  the  funds.  Lord  Thurlow,  considering  a/eme 
covert  Mnih  a  separate  estate  to  be  a  feme  sole  quoad,  that  he  de- 
clared the  whole  to  be  liable  to  her  husband's  debts,  for  which 
lie  had  agreed  to  make  them  liable.  This  case  was  followed  by 
a  series  of  others  in  support  of  it,  till  the  time  of  Lord  Alvaoley 
and  Lord  Boa&lyn,  who  did  not  like  the  doctrine  of  making 
separate  estates  liable,  and  strove  to  get  rid  of  the  old  authori- 
ties. Lord  Eldon,  on  his  first  coming  into  the  court  of  chancery, 
paid  deference  to  these  latter  opinions;  and  in  the  case  of  Nan^ 
les  V.  Corrock,  decided  in  1803,  and  reported  in  9  Yes.  182, 
expresses  the  same  doubt  and  difficulty  about  making  the  sep- 
arate property,  consisting  of  stock  or  other  choses  in  action, 
liable  to  the  process  of  the  court,  and  he  stated  that  the  cases 
of  ffulme  y.  lisnant,  and  Pyhus  v.  Smith,  had  been  shaken  by 
Lord  Boeslyn.  But  when  Lord  Eldon  had  sat  longer  on  the 
bench,  and  had  occasion  to  consider  the  subject,  and  examine 
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the  authorities  more  fully,  he  became  satisfied  that  it  would  be 
too  dangerous  to  depart  from  the  long  series  of  decided  cases, 
and  to  adopt  the  new  opinion  of  Lord  Bossljn.  He  preferred 
the  maxim  of  stare  decisis,  in  order  that  the  law  might  be  set- 
tled and  known,  to  any  supposed  improvement.  Accordingly 
in  his  subsequent  decree  he  abandoned  the  doctrine  of  Lord 
Bosslyn,  and  adhered  to  the  old  decisions  of  Lord  Hardwicke 
and  Lord  Thurlow,  and  made  the  separate  estate  of  the  wife,  of 
whatever  it  consisted,  liable  to  the  disposition  of  the  wife, 
either,  in  favor  of  her  husband,  or  to  pay  his  debts.  And  I  do 
think  it  would  be  much  too  hazardous  to  venture  to  change  the 
law  at  this  day. 

Upon  the  whole,  after  a  very  strict  examination  of  the  author- 
ities, and  upon  great  consideration,  I  feel  myself  constrained  to 
decide  in  favor  of  the  complainant  Complicated  and  extensive 
as  this  subject  is  in  itself,  and  as  it  has  been  made  by  the  in- 
genuity of  counsel,  and  by  the  difference  of  opinion  of  a  few  of 
the  judges  from  their  predecessors  and  successors,  I  have,  how- 
ever, come  to  a  conclusion  entirely  satisfactory  to  my  judgment, 
whatever  my  feelings  may  be.  If  I  had  any  serious  doubts,  I 
would  recommend  an  appeal,  to  have  the  question  solemnly  set- 
tled. But  I  have  none  which  would  justify  my  recommending 
what  would  only  be  a  new  source  of  delay  and  expense.  The 
parties,  however,  will  exercise  their  judgment  upon  that  point, 
and  with  my  entire  concurrence  in  whatever  they  may  deter- 
mine to  do.  It  is  therefore  ordered  and  decreed  that  the  amount 
of  this  debt  be  paid  out  of  the  separate  estate,  or  of  the  sales 
thereof,  as  far  as  the  same  may  extend  towards  the  payment  of 
the  debt. 

From  this  decree  an  appeal  was  taken. 

The  appeal  came  to  a  hearing  in  March,  1812,  and  the  case 
being  important,  the  court  of  appeals  took  time  to  deliberate; 
and  in  March,  1813,  the  chancellors  being  divided  in  opinion, 
gave  opinions  as  follows: 

Watebs,*  Chancellor.  As  this  case  is  of  great  importance, 
and  the  subject  has  never  before  in  this  country  received  a  ju- 
dicial decision,  and  as  I  di£Eer  from  the  opinion  delivered  by  the 
circuit  court,  which  is  entitled  to  great  weight,  on  account  of 
its  very  able  examination  of  the  subject,  and  the  strong  support 
it  derives  from  precedents,  it  is  proper  that  I  should  state  fully 

^Ghaocellor  Buttedgft  died  In  1811,  and  ThomM  WattM,  than  a  Jiidg«  of  th«  «o«t  o# 
oommonploMvu  elected  •  Judge  of  the  court  of  eqal^f  la  his  fteed  bj  tiM  leclilatBi» 
la  December,  1811. 
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the  reasons  and  grounds  on  which  I  think  the  decree  ought  to 
be  reversed.  The  facts  which  appear  to  me  most  material  are 
these:  On  the  marriage  of  the  defendant,  Mrs.  Smith,  a  deed 
was  executed  by  her  husband,  by  which  he  agreed,  in  consider- 
ation of  her  having  previously  conveyed  to  him  a  considerable 
estate,  to  secure  to  her  sole  and  absolute  use,  if  she  should  sur- 
vive him,  the  sum  of  twenty-two  thousand  dollars,  with  u  power 
to  appoint  the  same  by  will,  if  she  should  die  before  him,  to 
such  persons  as  she  should  see  fit.  Some  time  after  the  mar- 
riage, Mr.  Smithy  being  indebted  to  Messrs.  Robert  and  A.  Ew- 
ing,  and  being  threatened  with  a  suit,  prevailed  on  his  wife  to 
join  him  in  a  bond  to  them  for  the  amount  of  his  debt,  for  the 
pforpose  of  charging  her  separate  estate  with  the  payment  there- 
of. Mr.  Smith  has  since  died,  and  this  bill  was  brought  by  the 
oomplainant  to  compel  Mrs.  Smith  to  pay  the  debt  out  of  the 
property  secured  to  her  by  the  settlement.  It  will  not  be  neces- 
sary to  consider  aU  the  questions  which  have  been  made  in  this 
case,  because  on  some  of  them  I  concur  with  the  decree. 

I  agree  that  the  estate  settled  on  Mrs.  Smith  must  be  re- 
garded as  a  separate  estate.  It  is  expressly  declared  to  be  to 
her  sole  and  absolute  use,  and  although  it  was  only  eventual^ 
yet  I  can  see  no  reason  why  such  an  estate  should  not  be  sub- 
ject to  the  disposition  of  a  married  woman  (if  the  power  is  given 
her),  as  well  as  one  in  possession.  I  therefore  acquiesce  in  the 
cases  as  far  as  they  decide  on  this  point.  But  the  last  decisione 
on  this  subject,  and  indeed  some  of  the  earlier  ones,  have  ex* 
tended  the  power  of  a  married  woman  over  her  separate  estate 
to  a  length  to  which  my  judgment  cannot  go.  The  doctrine 
laid  down  by  them  is  that  feme  covert  with  respect  to  her  sepa- 
rate estate,  is  a  feme  sole;  that  her  power  of  disposing  of  it  is 
not  derived  from  any  deed  or  will,  but  is  incidental  to  such  an 
estate,  and  therefore  that  the  exercise  of  this  power  shall  not 
be  confined  to  any  particular  mode,  unless  every  other  mode  is 
excluded.  I  cannot  assent  to  this  doctrine  in  this  great  extent^ 
because  it  appears  to  me  to  be  incompatible  with  the  estab- 
lished principles  of  oar  law,  and  because  it  does  not  appear  to 
be  authorized  even  by  the  principles  of  the  civil  law,  on  which 
it  is  said  to  be  founded.  It  is  indeed  true  as  a  general  rule, 
that  an  absolute  right  of  property  gives  an  absolute  right  of 
disposition,  but  this  rule  is  only  applicable  to  persons  of  full 
legal  capacity,  and  it  is  strange  that  any  English  judge  should 
bave  ever  lost  sight  of  the  common  law  so  far  as  to  apply  it  to 
a  married  woman.    By  the  common  law,  the  legal  existence  of 
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a  married  woman  is  suspended  tlimng  the  marriage,  and  there- 
fore all  contracts  and  acts  done  by  her,  except  as  an  attorney 
to  her  husband,  are  void.  She  may  indeed  divest  herself  of  her 
interest  in  lands,  either,  as  in  England,  by  joining  with  her 
husband  in  levying  a  fine,  or,  according  to  our  mode,  by  exe- 
cuting a  separate  release.  She  must,  however,  in  either  case  be 
privately  examined  as  to  her  voluntary  consent.  But  it  is  said 
this  subject  is  regulated  by  the  rules  of  the  civil  law.  Let  ub 
see  how  far  it  is  supported  by  those  rules.  By  the  civil  law, 
the  estate  of  a  married  woman  consisted  generally  of  two  kinds, 
that  portion  which  was  settled  on  the  marriage  was  called  har 
dowry,  and  that  which  was  reserved  was  called  her  parapher* 
nalia.  The  dowry  was  intended  as  a  common  fund  for  the 
maintenance  of  the  family,  and  was  subject  to  the  use  and  man* 
agement  of  the  husband  during  his  life,  but  the  right  of  prop- 
erty continued  in  the  wife,  and  if  she  survived  him,  the  wh<de 
dowry  became  hers  again  absolutely.  No  part  would  be  aliened 
during  the  marriage,  unless  some  extraordinary  case  required 
the  alienation,  such  as  the  redeeming  out  of  captivity  or  out  of 
prison,  the  husband,  the  wife,  or  their  children,  or  other  neoee- 
sary  cases,  but  in  every  case  the  alienation  was  not  permitted, 
except  by  a  decree  of  court,  the  judge  inquiring  into  the  merits 
and  circumstances  of  the  case. 

The  paraphernal  estate  of  the  wife  was  all  such  part  of  her 
property  as  was  not  settled  upon  the  marriage,  and  over  this  it 
appears  her  power  was  absolute.  The  rents  and  profits  of  it 
were  exclusively  her  own,  and  she  might  alienate  or  charge  it  in 
any  manner  she  pleased,  without  the  consent  of  her  husband. 
But  we  see  the  same  law  which  takes  away  from  the  husband 
all  right  over  the  paraphernal  estate,  condemning  this  un- 
bounded liberty  allowed  to  the  wife  of  enjoying  such  estate 
independently  of  her  husband.  I  have  extracted  this  account 
of  the  civil  law,  from  1  Domat,  159  to  172,  who  furnishes  the 
original  authorities  for  every  part,  from  the  digest  and  the  codtt 
of  Justinian.  It  is  worthy  of  remark  here,  that  the  portion 
settled  on  Mrs.  Smith  is  precisely  the  dowiy  of  the  civil  law. 
It  was  subject  to  the  use  and  management  of  the  husband  dur- 
ing his  life,  and  at  his  death  it  was  to  become  hers  absolutely. 
If  the  civil  law  therefore,  in  all  its  extent,  was  to  be  the  rule  on 
the  subject,  this  estate  was  not  alienable  during  the  marriag^^ 
unless  for  some  imperious  cause,  and  under  the  sanction  of  thif 
court,  and  the  bond  given  to  the  complainant  by  Mrs.  SmitL 
would  be  void.    But  it  seems  that  only  so  much  of  the  eivil  aa 
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might  be  injnriouBy  and  no  part  which  might  be  beneficial  to  a 
married  woman,  haa  been  adopted  bj  the  English  court  of 
chancery.  By  its  deciaions  the  estate  of  a  married  woman, 
intended  as  a  provision  against  misfortone,  and  completely 
secured  from  the  legal  power  of  the  husband,  may  by  his  in-* 
fluenoe  or  authority  over  her  be  squandered  in  wasteful  living 
or  ruinous  speculations,  and  she  has  no  protection  in  the  guard- 
ian care  of  a  court,  nor  any  resources  in  a  dowry  which  is  un- 
alienable. Where  is  the  equity  in  this  partial  adoption  of  the 
civil  law  and  this  relinquishment  of  common  law  principles? 
I  have  searched  in  vain  for  the  reasons  to  justify  it.  I  find, 
indeed,  reasons  for  the  civil  law  rule  which  never  existed  in 
ISngland  and  stall  less  here.  Among  the  Bomans,  the  matri- 
monial bond  was  of  precarious  obligation;  divorces  were  allowed 
on  the  most  frivolous  pretests;  according  to  Oioero,  the  hus- 
band might,  without  any  judicial  sanction,  repudiate  his  wife 
by  saying  to  her  in  the  presence  of  witnesses:  "  rettuas  Hbi 
habiiOy  cede  domo;"  and  even  the  vrife  might  divorce  herself  by 
pronouncing  the  words:  "valeaa^  Hbi  habeas  iuas  res,  reddoM 
meaa,"  This  facility  of  divorce  and  this  distinction  of  persons, 
between  husband  and  wife,  sufficiently  account  £or  the  law  of 
the  Bomans  which  considered  the  wife  as  a  /ems  sole  with  re- 
spect to  her  separate  property. 

But  the  matrimonial  bond  in  England  can  only  be  dissolved 
by  an  act  of  parliament,  and  here  only  by  death.  When  we  see 
then  even  the  civilian,  notwithstanding  Uie  feeble  ties  by  which 
marriages  were  bound,  condemning  the  uncontrolled  power  of 
a  married  woman  over  her  separate  estate,  why  should  we  adopt 
a  rule  so  dangerous  to  the  peace  of  the  married  state,  so  incon- 
sistent with  the  concern  which  is  manifested  in  other  respects 
for  the  interests  of  married  women,  and  so  repugnant  to  the 
principles  of  the  common  law  ?  The  only  answer  which  can  be 
given  i9,  that  the  law  has  been  so  settled  by  English  chanceUors, 
and  therefore  this  court  must  be  bound  by  it.  This  raises  the 
Tery  important  question,  how  far  the  decisions  of  the  English 
court  are  authoritative  in  this.  By  our  act  of  assembly,  passed 
in  1721,  for  establishing  a  court  of  chancery  here,  it  was  de- 
clared, "  that  the  said  court  shall  adjudge  and  determine  all 
causes  according  to  tho  known  and  established  rules  of  the  high 
court  of  chancery  iu  Great  Britaiu."  This  net,  it  must  bo  ad- 
mitted, adopts  the  English  sjBtein  of  equity  as  far  as  it  was 
established  in  1721,  and  the  principles  then  settled  were  no 
doubt  obligatory  until  the  revolution,  and  are  indeed  still  so  as 
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far  as  ihej  are  compatible  with  the  change  of  goyernment.  But 
neither  before  the  reyolution,  no  more  than  since,  was  this  court 
eyer  bound  to  a  seryile  adherence  to  the  precedents  of  the  Eng- 
lish court.  This  court  ought  to  be  independent  of  eyeiy  other 
in  the  exercise  of  its  judgment.  I  do  not  mean  to  saj  that  we 
may  adopt  other  rules  for  judging.  God  forbid  that  I  should 
assume  such  a  power.  I  feel  already  the  responsibility  suffi* 
ciently  great,  of  expounding  laws,  without  increasing  it  by 
inalring  them.  I  would  not  then  undertake  to  alter  the  settled 
principle,  that  a  married  woman  may  alien  or  charge  her  sepa- 
rate estate  under  a  power  giyen  to  her  to  do  so,  for  that  princi- 
ple was  settled,  I  find,  before  the  year  1721;  but  in  applying 
that,  or  any  other  principle,  to  subsequent  cases,  I  should  feel 
that  I  was  not  fulfilling  the  purpose  for  which  my  country  has 
been  pleased  to  place  me  here,  if,  instead  of  exercising  my  own 
judgment  in  the  best  manner  I  could  in  construing  and  apply- 
ing any  principle  to  cases  as  they  occur,  I  should  implicitly  fol- 
low the  construction  giyen  to  it  in  similar  cases  by  the  judge  of 
a  foreign  court,  and  obey  his  decisions  as  verba  magidri. 

I  haye  a  high  and  grateful  sense  of  the  yalue  of  the  illustra- 
tions which  both  law  and  equity  haye  receiyed  and  are  still 
receiying  from  the  great  light  and  experience  of  English  judges; 
but  I  may  be  allowed  to  say  with  the  most  enlightened  of  them 
(Lord  Mansfield),  "  that  although  precedents  serve  to  illustrate 
principles,  yet  the  law  depends  upon  principles."  The  present 
case  afibrds  also  a  peculiar  latitude  for  the  free  exercise  of  the 
judgment,  for  although  the  broad  rule  as  insisted  on  for  the 
complainant  was  laid  down  by  Lord  Thurlow  as  early  as  1778, 
in  the  case  of  Stdme  y.  Tenant^  yet  in  the  subsequent  cases  of 
Frederich  y.  Harlwell,  determined  in  1785,  Socket  y.  Wray,  deter- 
mined in  1898,  Whistler  y.  Newman,  in  1798,  and  Jferes  y. 
Buiah,  so  late  as  1800,  we  see  other  judges  of  the  same  oouri 
dissenting  from  this  rule,  and  laying  down  a  more  limited  one, 
which  clearly  shows  that  the  law  on  the  subject  was  not  con- 
sidered by  them  as  haying  any  fixed  certainty  before,  or  thej 
would  not  haye  felt  at  liberty  to  depart  from  it;  and  eyen  ia 
the  case  of  Hulme  y.  Tenant^  it  appears  that  Lord  Bathurst  had 
before  giyen  a  different  opinion  from  Lord  Thurlow,  and  dis- 
missed the  bill.  I  might  further  add,  that  eyen  to  this  day, 
notwithstanding  the  decisions  which  haye  been  thought  so 
oonclusiye  for  the  complainant,  the  law  is  still  unsettled;  for 
Mr.  Sugden,  in  a  late  excellent  treatise  on  powers,  after  review- 
ing all  the  cases  on  this  subject,  concludes  by  saying  **  that  the 
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disimctions  taken  in  them  appear  so  extremely  refined  and 
subtle,  that  it  is  almost  impossible  for  a  practitioner  to  advise 
confidently  on  any  case  where  the  words  have  not  received  a 
judicial  determination":  Sugden  on  Powers,  108.  I  think, 
therefore,  it  may  be  fairly  said,  that  the  ground  of  authority  is 
taken  away  from  any  precedents  by  which  this  court  could  be 
bound.  But  if  it  were  not  so,  and  if  those  relied  on  for  com- 
plainant had  their  full  weight,  I  should  think  even  on  the 
ground  of  construction,  that  the  power  of  Mrs.  Smith  over  her 
separate  estate  was  restricted  to  an  appointment  by  will,  and 
that  she  could  not  charge  it  with  debts.  It  is  admitted  in  the 
strongest  of  those  cases,  that  where  the  power  of  disposing  is 
exclusively  restricted  to  a  particular  mode,  it  cannot  be  exer- 
cised by  any  others. 

It  is  true  there  is  no  express  restriction  in  this  case,  but  such 
an  intention  appears  evident  to  me  from  the  nature  of  the  set- 
tlement. Mrs.  Smith's  power  of  appointment  was  confined  to 
the  event  of  her  dying  before  her  husband;  she  was  not  to  have 
the  absolute  use  of  the  fund  provided  for  her,  except  in  the 
event  of  her  surviving  him.  This  was  intended  then  as  a  future 
resource,  for  future  enjoyment,  and  therefore  a  power  of  alien- 
ating or  diminishing  it  in  any  way  could  not  have  been  contem- 
plated, for  this  anticipation  of  her  interest  would  defeat  the 
great  object  of  the  settlement.  But  although  this  case  might  be 
thus  decided  on  the  ground  of  construction  without  deviating 
from  the  precedents,  yet  this  would  leave  the  principal  ques- 
tions undecided  and  it  is  of  great  importance  to  the  community, 
that  some  fixed  principles  should  be  laid  down  by  the  court  for 
the  future  government  of  the  subject.  I  can  see  no  difficulty  in 
doing  this,  for  considering  the  subject  as  res  iniegra  in  this 
court,  which  appears  to  be  manifest  horn  the  view  before  taken 
of  it,  we  have  only  to  adopt  those  principles  which  bave  been 
recognized  as  the  most  true  and  most  safe  by  all  the  English 
chancellors  from  Lord  Thurlow  down  to  Lord  Eldon,  although 
they  have  not  all  acted  upon  them.  In  the  case  of  Pybus  v. 
Smiih,  8  Bro.  340,  Lord  Thurlow,  after  deciding  in  favor  of  the 
conveyance  of  a  married  woman  of  her  separate  estate  under  a 
general  power,  declared,  "that  if  the  point  were  open,  he 
should  have  thought  a  /erne  convert,  who  had  a  separate  estate 
should  not  part  with  it  without  an  examination.''  And  in  a 
preceding  case  of  Ellis  v.  Alhinson,  he  had  actuaUy  required  an 
examination.  In  the  case  of  Frederick  v.  Barlwell,  Lord  Ken* 
yon,  then  master  of  the  rolls,  insisted  on  the  wife  coming  into 
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court  to  be  examined  whether  her  deed  for  appointing  her  sep* 
arate  estate  was  executed  under  influence  or  not.  In  Sochei  t. 
Wray,  4  Bro.  483,  and  Whistler  v.  Newman,  4  Yes.  129^  Lord 
Alvanlej  and  Lord  Bosslyn  complain  of  the  rule  which  placed 
femes  covert,  on  account  of  their  separate  estates,  wholly  on  the 
footing  ot  femes  sole,  and  refuse  to  enforce  it  in  the  extent  before 
laid  down.  In  Sperling  v.  Bochfort,  8  Ves.  164,  Lord  Eldon, 
while  he  recognizes  the  rule  laid  down  in  Pyhus  ▼.  Smith,  ex- 
presses a  wish  ''that  the  law  was  as  represented  in  WhiMery, 
K'wman,  for  the  protection  of  married  women."  And  in  the 
case  of  Parker  t.  While,  11  Yes.  209,  so  late  as  1805,  he  de- 
clares "that  his  mind  was  in  great  distraction  on  the  subject; 
that  no  judge  ever  felt  so  strong  an  inclination  to  say  the  act 
of  the  wife  should  not  avail,  as  Lord  Thorlow  had  in  BJU»  ▼. 
Atkinson,  and  more  particularly  in  Pyhus  y.  Smiih,  in  which 
case  his  reasoning  was  unanswerable  if  the  point  had  been  open. 
That  upon  principle  a  woman  contracting  marriage  loses  all 
the  powers  she  had  as  &feme  sole,  and  yet  this  court  allows  her 
to  place  herself  by  contract  in  the  situation  of  a  feme  sole.'* 
And  he  adds  that  Lord  Thurlow  had  said,  **  that  upon  true 
principle,  if  the  contract  makes  her  a  feme  sole  her  faculties  are 
such  as  to  be  collected  from  the  terms  of  the  instrument  which 
makes  her  such." 

Here  then  we  see  the  English  chancellors,  although  differing 
as  to  the  obedience  which  they  owed  to  precedents,  yet  all 
uniting  in  condemning  the  absolute  dominion  given  to  married 
women  over  their  separate  estates,  and  all  concurring  in  recog- 
nizing and  declaring  what  ought  to  be  principles.  I  may  there- 
fore confidently  say  that  even  if  Lord  Thurlow  and  Lord  Eldon 
were  now  sitting  on  this  bench,  and  called  on  to  settle  the  law 
for  this  community,  they  would  settle  it  on  these  principles. 
Instead  then  of  opposing  their  high  authority,  I  feel  expressly 
authorized  by  them  in  declaring  the  opinion  that  a  married 
woman  who  has  a  separate  estate,  cannot  part  with  it,  or  charge 
it  in  any  way,  without  an  examination;  that  as  by  marriage  she 
loses  all  the  powers  of  a  feme  sole,  a  separate  estate  does  not 
confer  all  those  powers  on  her,  and  that  therefore  the  power  of 
appointing  such  estate  must  be  expressly  given,  and  the  mode 
prescribed  be  strictly  pursued. 

As  the  bond  given  by  Mrs.  Smith  has  not  these  sanctions,  I 
am  of  opinion  that  it  ought  not  to  be  enforced,  and  that  th« 
decree  of  the  circuit  court  should  be  reversed. 

With  this   opinion  Chancellors  James  and  Gaillaird  con* 
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omred.  Chancellor  Thompson  agreed  \fi\h  ihe  decree  pro- 
noanced  by  Chancellor  Desaussure.  Three  of  ihe  chancellors 
being  of  opinion  that  the  decree  was  erroneous,  the  decree 
therefore  was  ordered  to  be  reversed. 


This  is  one  of  the  leading  cases  in  this  conntry  on  the  questioin  of  the 
liability  of  a  married  woman's  trast,  or  separate  proper^  for  her  debts  or 
oontracts.  The  coarse  of  adjudications  in  England  are  fnlly  and  ably  re- 
viewed by  the  eminent  chancellor,  and  notwithstanding  his  decree  was  re- 
versed, his  opinion  now  coincides  with  the  views  generally  held  in  this  ooim* 
try  and  in  England. 

DocntiNS  IN  Enolaio). — Little  investigation  may  now  be  given  to  the  Eng- 
lish  cases,  for  after  mnch  flnctnation  and  donbt,  the  conrts  there  have  come  back 
to  the  position  of  Lord  Thnrlow  in  Hulme  v.  Tenant,  so  mnch  noticed  in  the 
preceding  opinions.  This  case  settled  the  law  for  a  time,  until  doubts  were 
raised  by  Lord  Mdon.  Kow,  however,  it  is  followed  in  England,  and  the 
present  views  of  the  English  courts  cannot  be  better  stated  than  in  the  lan- 
guage of  Benjamin  on  Sales,  sec.  37:  "In  equity,"  he  says,  *' where  a  mar> 
lied  woman  has  a  separate  estate,  she  is  to  a  certain  extent  considered  as  a 
ferns  sole  with  respect  to  that  property,  and  may  so  contract  as  to  render  it 
liable  for  the  payment  of  her  debts.  In  respect  of  her  purchases,  the  law  is 
that  if  she,  '  having  separate  property,  enters  into  a  pecuniary  engagement, 
whether  by  ordering  goods  or  otherwise,  which  if  she  were  a  feme  sole,  would 
oonstitate  her  a  debtor,  and  in  entering  into  such  engagement  she  purports  to 
contract,  not  for  husband,  but  for  herself,  and  on  the  credit  of  her  separate 
estate,  and  it  was  so  intended  by  her,  and  so  understood  by  the  person  with 
whom  she  is  contracting,  that  constitutes  an  obligation  for  which  the  person 
with  whom  she  contracts,  has  the  right  to  make  her  separate  estate  liable.*** 
And  modem  English  cases  fully  support  this  statement:  Mrs.  MaUhswrnarCs 
case,  L.  K.  3  Eq.  71;  SkaUock  v.  JShattoek,  L.  R.  2  Eq.  182;  Pieard  v.  Bine, 
L.  R.  5  Ch.  App.  274;  Johnson  v.  Gallagher,  3  DeG.  &  T.  4M. 

DocTBiNB  IK  South  Casolina. — ^The  doctrine  laid  down  in  the  prinoipal 
case  has  since  been  followed  in  South  Carolina,  and  the  views  of  Chxmcelloir 
Desaossure  departed  from.  Some  doubt  was  thrown  on  it  in  Trustees  v.  Centre^ 
1  McCord,  Ch.  270.  However,  in  Magtoood  v.  Johnston,  1  Hill,  228,  and  in 
Hobmson  v.  Dart,  Dudley,  Eq.  128,  Harper,  Chancellor,  declared  it  to  be  the 
aettled  law  of  the  state  that  a  feme  covert  has  no  power  to  dispose  o^  or  in 
any  manner  charge,  her  separate  estate,  even  with  the  consent  of  her  hus- 
hand  and  trustee.  In  Clark  v.  Makenna^  Cheves,  Eq.  163  (1840),  this  was 
admitted  to  be  the  rule  where  the  instrument  does  not  expressly  make  her 
estate  subject  to  the  payment  of  her  debts.  The  same  doctrine  was  again 
aflserted  in  Held  v.  Lamar,  1  Strobh.  27  (1845),  where  it  was  decided  that  an 
estate  settled  to  the  separate  use  of  a  feme  covert,  to  be  at  her  "full  and  free 
disposal,"  was,  however,  not  chargeable  upon  a  note  given  by  her  and  her 
husband,  and  here  the  authority  of  the  prinoipal  case  was  emphatically 
indorsed.  But  the  courts  have  gone  so  far  as  to  charge  the  estate  with  debts 
contracted  for  its  benefit:  Ca^r  v.  Eveleigh,  4  Desauss.  10;  James  v.  Mayrani^ 
Id.  591;  Montgomery  v.  EveUigh,  1  McCord,  Ch.  267;  Adams  v.  Maekey,  6 
Rich.  Eq.  75. 

Two  Different  Views  Held. — ^The  dedsions  in  this  country  take  two 
positions,  namely,  that  a  married  woman  has  no  power  to  contract  so  as  to 
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charge  her  eepaxate  estate^  ezoept  ahe  derive  each  power  from  the  instrument 
creating  her  separate  property,  and  that  therefore  ahe  miut  be  regarded  as 
sabject  to  the  diBabilities  of  a  feme  covert,  when  it  is  not  otherwise  provided 
in  the  instrument;  any  power  she  can  exercise  is  only  derivative.  The 
othte  view  is,  that  she  can  act  as  a  /eme  sole  in  respect  to  her  separate  prop- 
erty, except  so  far  as  she  is  specially  restrained  in  the  instrument  by  which 
the  estate  is  created.  These  two  different  views  were  respectively  laid  down 
and  maintained  by  the  two  eminent  chancellors  of  oar  judicial  history.  Kent 
maintaining  the  former  view  in  the  fiunons  case  of  Methodiai  Ep.  Chmreh  v. 
Jojquts,  3  Johns.  Ch.  78,  on  an  elaborate  review  of  the  English  cases;  and 
Desaossnre  maintaining  the  latter  view  here  in  the  principal  case.  The  doc- 
trine of  Kent  was  subsequently  overruled  in  Jaquea  v.  Methodiut  Ep.  Ckmrck, 
17  Johns.  548,  where  the  position  is  laid  down,  agreeing  with  Desanasurs's 
doctrine  substantially  that^  "where  the  wife's  separate  estate  is  oomplstely 
distinct  and  independent  of  *her  husband,  she  seems  to  be  regarded  in  equity, 
as  respects  her  power  to  dispose  of  or  charge  it  with  debts,  to  all  intente  and 
purposes  aa  a  feme  sole,  except  in  ao  far  as  she  may  be  expceasly  limited  in 
her  powers  by  the  instrument  under  which  she  takes  her  interest"  But  the 
New  York  courts  have  been  very  strict  in  charging  the  separate  estate  of  a 
married  woman  in  equity.  Where  the  charge  is  for  the  benefit  of  the  estate, 
there  must  be  a  clear  intention  to  charge,  or  the  benefit  must  be  decided  and 
the  cht^ige  essentially  necessary.  They  require  that  where  orediton  do  not 
claim  under  any  charge  or  appointment  so-called,  in  pnisuanoe  of  the  instru- 
ment of  settlement^  they  must  show  that  the  debt  was  contracted,  either  for 
the  benefit  of  her  separate  estate,  or  for  her  own  benefit  upon  the  eredii  qfthe 
separaU  estate;  and  that  a  general  debt  made  by  a  married  woman  having  a 
separate  estate,  is  not  necessarily  a  charge  upon  any  implied  undertaking: 
Curtis  V.  Engel,  2  Sandf.  287.  There  is  probably  no  other  state  where  the 
courts  have  floundered  so  much  on  this  subject,  which  will  appear  when  ws 
refer  to  later  cases  under  the  enabling  statutes. 

In  a  very  elaborate  note  to  Hvlme  v.  Tenant^  in  White  ft  Tudor's  Lead.  Gaa. 
in  Equity,  the  editors  say:  "The  principle  adopted  by  some  of  ourcoorts 
of  this  country,  in  regard  to  the  power  of  %feme  covert  over  her  separate  estate 
is  in  many  respects  opposite  to  that  which  prevails  in  England.  For  whik 
the  English  cases  hold  that  she  is,  in  respect  to  her  separate  estate^  to  be  r»» 
garded  as  tkfeme  sole,  with  all  the  powers  which  belong  to  that  chancter, 
and  that  her  note  or  bond,  or  other  obligation,  will  bind  her  estate^  the  nls 
adopted  in  many  of  the  American  courts  is,  that  a  married  woman  has  no 
power  in  relation  to  her  separate  estate^  but  such  as  has  been  expressly  giw 
to  her,  and  that  her  note  or  bond  will  not  charge  her  separate  estate,  ezospl 
where  a  provision  is  contained  in  the  instrument  creatiug  the  separate  estate." 
This  at  one  time  may  have  been  to  a  certain  extent  true;  but  if  there  is  any 
tendency  at  all  observable  in  our  courts,  it  is  to  permit  a  married  woman  to 
act  as  a/eme  sole  in  respect  to  her  separate  property,  and  thus  to  bring  cor 
law  in  harmony  with  the  views  now  held  by  the  Engli«l*  courts.  It  is  true, 
in  South  Carolina,  as  above  shown,  in  Pennsylvania:  Wright  v.  Brown,  44 
Pa.  St  244;  Wells  v.  McCall,  64  Id.  207,  the  opposite  doctrine  is  maintained, 
and  it  may  be  in  a  few  other  states;  but  the  great  majority  of  our  courts 
hold  the  view  as  stated.  This  subject  is,  however,  now  more  practicaUy  im* 
portant  in  connection  with  the  recent  statutory  changes,  allowing  muried 
women  separate  property,  independent  of,  and  free  from  the  control  of  theix 
husbands. 

Statutort  Enactments. — It  Is  well  settled  that  the  effect  of  recent  stat- 
utes, generally  styled  enabling  statutes,  is  merely  to  facilitate  the  aoquisv*^ 
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of  a  Mpftrate  property  by  the  wife,  to  enlaige  her  oapMity.aa  to  holding  such 
property,  and  to  oonrert  what  wae  before  an  equitable  into  a  legal  estate. 
They  are^  therefore,  appropriately  ityled  enabling  statutes;  they  fix  and  de- 
fine  the  legal  rights  and  remedies,  which  were  before  subjects  of  equity  cog- 
nisance. In  PkUUps  V.  Cfravea,  20  Ohio  St.  381,  the  anomaly  before  existing 
is  thus  pointed  out:  "Courts  of  law  and  courts  of  equity  coexistent  in  the 
same  realm,  the  former  merging  the  legal  existence  of  the  wife  in  the  hus- 
band; the  latter  recognising  her  separate  existence;  the  former  declaring  her 
incapable  of  acquiring,  holding  or  disposing  of  property;  the  latter  recogniz- 
iag  her  ability  to  acquire,  control  and  dispose  of  her  estate;  the  former  deny- 
ing her  capacity  to  contract,  or  to  sue  or  be  sued;  the  latter  enforcing  her 
agreements  by  granting  relief  both  for  and  againsl^her."  Where,  however,  an 
equitable  chmge  could  formerly  be  made,  the  same  can  still  be  upheld  under 
the  recent  statutes^  which  have  not  lessened  her  obligations  in  this  respect^ 
nor  abridged  the  remedies  against  her:  Stoiy  Eq.  Juris,  sec.  80;  Schouler  on 
Dom.  BeL  213;    Tale  v.  Dtderer,  22  N.  T.  460;  MUekeU  v.  Otey,  23 


18i8^  when  these  statutes  were  first  passed,  our  courts  have  been 
adjudicating  upon  them*  and  upon  questions  under  them  in  which  the  rights 
and  obUgations  of  married  women  are  concerned,  and  in  no  department  of 
our  law  is  there  such  confusion  and  uncertainty.  The  courts  have  been  so 
trameled  and  influenoed  by  old  theories  that  it  became  a  matter  of  utter 
difficulty  to  extricate  themselves  from  their  control,  and  recognize  the  full 
import  of  the  changes  that  were  introduced.  The  way  courts  have  floundered 
and  fluctuated  on  this  subject  is  remarkably  illustrated  in  the  history  of  one 
case  in  New  Tork — ^now  a  famous  one —  Tale  v.  Dederer,  It  came  before  the 
oourt  of  appeals  first  in  18  N.  T.  265,  in  the  year  1858. 

Mrs.  Bederer,  possessed  of  a  separate  estate,  became  surety  on  a  note  for 
her  husband  for  certain  stock  purchased.  The  plaintiff  refused  to  give  credit 
to  the  husband  unless  the  wife  would  sign,  whom  he  knew  to  be  possessed  of 
separate  property.  There  was  some  evidence  tending  to  show  that  some  cows 
purchased  went  to  stock  one  of  her  farms.  It  was  proved  that  the  husband 
was  insolvent.  The  court  held  that  she  did  not  thus  bind  her  separate  es- 
tate, because  her  engagement  was  not  for  the  direct  benefit  of  her  property, 
and  she  did  not  on  the  face  of  the  instrument  expressly  chazge  her  property; 
and  held  that  the  enabling  statutes  did  not  remove  her  legal  incapacity  to 
contract  debts,  and  that  when  a  married  woman  is  a  mere  surety,  equity  will 
not  enforce  against  her  a  promise  which  is  void  at  law;  and  in  such  case  her 
separate  estate  can  only  be  charged  by  virtue  of  some  instrument  for  that 
purpose.  The  case  again  appears  in  22  N.  T,  450,  in  1860^  and  the  new 
feature  of  tlie  case  is  thus  stated  by  Selden,  J. :  "The  jud^  before  whom 
this  cause  was  last  tried  has  found  that  the  defendant  in  giving  the  note  upon 
which  the  action  was  founded  intended  to  charge  her  separate  estate  with 
ita  payment.  In  this  respect  only  does  the  case,  as  now  presented,  difier 
from  the  same,  case  when  previously  here  (18  N.  Y.  265).  For  although  the 
judge  has  also  found,  in  his  specifications  of  facts  that  she  did  not  chaige  her 
estate,  yet  this  is  a  mere  statement  of  the  legal  effect  of  the  defendant's  acts, 
end  would  have  found  a  more  appropriate  place  among  the  conclusions  of 
law  drawn  by  the  judge  from  the  facts  proved."  So,  now  it  was  determined 
that  in  order  to  create  a  chaige  upon  the  separate  estate  of  a  married  woman, 
the  intention  to  do  so  must  be  declared  in  the  very  contract  which  is  the 
foundation  of  the  charge,  or  the  consideration  must  be  obtained  for  the  direct 
benefit  of  the  estate  itself.    The  conclusion  is  that  no  evidence  aliunde  can 


699  Swing  v.  Sioth.  [S.  Oarollna, 

be  veoeiTiBd  m  to  tliif  intantioii,  which  is  the  point  in  the  ease.  The  Uteei 
Appeanuioe  of  thii  celebnted  case  is  in  the  68  K.  Y.  S20,  in  1877,  and  we 
have  here  one  of  the  ttrangeat  illnstrationa  of  the  adherenoe  of  a  ooort  to  the 
principle  of  siare  deema^  and  a  good  illoatration  of  another  mudm — Cbmam 
nis  error  facUjuB,  The  action,  aays  the  report^  was  brought  to  chaige  the 
separate  estate  of  the  defendant,  a  married  woman,  with  the  payment  of  a 
joint  and  several  promissoiy  note  made  and  ezeented  by  her  and  her  fans- 
band;  and  it  was  claimed  the  consideration  was  for  the  benefit  of  her  sepanis 
property.  Chnroh,  0.  J.,  delivered  the  opinion.  The  partioolar  features  off 
the  case  as  now  presented  are  thus  stated  by  the  court:  "It  is  claimed,  how* 
ever,  that  there  are  other  findings  which  impair  the  force  of  thoee  referred  to 
as  to  justify  a  reversal  of  the  judgment.  These  are  that  the  defendant  owned 
three  and  the  husband  two  farms;  that  all  the  farms  were  managed  by  the 
husband;  that  the  cows  were  purchased  to  be  used  on  said  several  faim^ 
including  the  farms  of  defendant;  that  the  cows  were  sold  npon  the  agree- 
ment that  the  defendant  was  to  give  her  note,  and  npon  representations  of 
the  defendant's  ability."  The  judge  preferred  to  follow  the  previous  de- 
cisions, saying;  "  It  is  betteiHo  adhere  to  a  mle  of  doubtfol  propriety,  whieh 
has  been  deliberately  settled  for  a  long  series  of  years  and  lepeatadly  Ieitsi^ 
ated  by  all  the  couifs  of  the  state,  than  by  overturning  it^  to  weaken  the  au- 
thority of  judicial  decisions,  and  render  the  law  fluctoating  and  Qnoertsin. 
The  two  decisions  referred  to  were  made  by  this  oourt  when  it  was  oomposed 
of  judges  of  eminent  ability  and  leaniing,  and  there  are  now  difljarsnoes  of 
opinion  among  judges  and  lawyers  upon  the  subject^  and  there  is  every  rea- 
son for  referring  the  question  to  the  legislative  power,  to  determine  definitely 
what  rule  shall  finally  prevail "  What  better  example  can  there  be  than  this 
of  the  chaotic  condition  of  our  law  on  the  subject. 

In  Iruuranee  Co,  v.  Babeoek,  42  N.  Y.  613,  it  was  held  that  in  order  to 
make  a  charge  upon  her  separate  property  by  an  indorsement  of  a  note,  it  is 
not  necessary  to  describe  the  property  to  be  chaiged;  it  is  sufficient  if  tiie  in- 
tention be  declared  in  general  terms.  The  farthest  the  courts  in  this  state 
have  gone  appears  in  Bank  v.  MiUer,  63  N.  Y.  639,  where  it  is  held  that  a 
promissory  note  in  the  ordinaiy  form,  signed  by  a  married  woman,  made  pay- 
able to  the  order  of  her  husband,  and  indorsed  and  presented  for  disoount  by 
him,  is  prima/ade  a  nullity;  to  give  it  vitality  and  effect  it  must  be  made  to 
appear  by  evidence  aliunde  the  instrument  that  it  was  made  in  her  separate 
business,  or  for  the  benefit  of  her  separate  estate.  The  fact  that  she  owns 
separate  estate  ia  not  alone  sufficient  to  give  it  validity. 

In  the  present  state  of  the  decisions,  it  is  not  possible  to  lay  down  with  any 
degree  of  accuracy  the  doctrines  that  are  generally  held,  or  to  state  many 
principles  which  command  the  uniform  assent  of  the  courts.  Still  this  moch 
may  be  safely  asserted  as  borne  out  by  the  current  of  late  decisions,  that  a 
married  woman  owning  separate  property,  cannot  by  virtue  of  thi%  emanci- 
pate herself  from  the  disabilities  incident  to  coverture,  and  enter  into  con- 
tracts generally  as  a  feme  sole.  To  this  we  have  not  arrived;  but  if  reoent 
opinions  show  anything^  it  is  evident  we  must  sooner  or  later  arrive  at  thia 
So  it  is  very  well  determined  that  where  a  married  woman  oontracts  debts, 
not  for  the  benefit  of  her  property,  or  on  the  faith  of  it  for  her  use,  as  for  in- 
stance, when  she  becomes  liable  as  an  indorser  for  her  hosband,  her  propertjf 
is  not  chargeable.  The  mere  incurring  the  obligation  does  not  ^)ta/aeU 
charge  her  property.  A  late  well  considered  case  in  Ohio,  very  well  sustuni 
this,  Levi  v.  Earl,  30  Ohio  St.  147,  where  there  is  an  exhaustive  examinatioo 
of  the  authorities  by  the  counsel  and  the  court     There  it  was  decided  that 
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a  naked  indofwment  by  a  mamed  woman,  to  enable  her  hoaband  to  hum 
money,  did  not  bind  ber  aepazate  property.  Thia  ease  ia  very  inatractivep  aa 
itnotioea  previona deoiaiona  rery  foUy.  The  aame doctrine  ia  held  in  latedeoia- 
iona  in  Maaaachnaetta,  Nourm  v.  Henahaw^ .  123  Maas.  96^  where  the  court 
aay:  "  It  haa  been  held,  nnder  the  general  atatate,  that  a  married  woman  ia 
UMe  upon  a  note  given  by  her  for  money  borrowed,  or  for  gooda  porohaBed 
by  her,  npon  her  credit  and  for  her  aole  nae:  Wilder  ▼.  RickUy  117  Maaa.  382; 
AUen  V.  FuUetf  118  Id.  402L  Thia  ia  upon  the  ground  that,  aa  the  money  or 
the  gooda  became  her  aeparate  property,  her  promise  to  pay  for  them  ia  a  con- 
tract in  ref erenoe  to  her  aeparate  property.  But  it  haa  alao  been  held  that  a 
note  or  other  promiae  of  a  married  woman,  given  for  the  aooommodation  of, 
or  aa  aorety  for,  her  huaband  or  any  third  person,  oamiot  be  enforced  against 
her:  WiUard  ▼.  Maathamy  16  Gray,  828;  Athol  M.  Co.  ▼.  FuUer,  107  Maaa. 
437;  ffebum  ▼.  Warner,  112  Id.  271.  The  diatinotion  between  the  two 
clwnafw  of  caaea  h,  that  in  the  one  the  money  or  property,  in  reference  to 
which  her  promiae  ia  made^  beoomea  her  aeparate  property,  held  to  her  aole 
nae,  and  under  her  aole  control,  while  in  the  other  it  doea  not^  by  the  contract 
in  which  ahe  enters,  become  her  aeparate  property." 

To  the  aame  effect  aee  WUikms  v.  King,  43  Conn.  569;  Nwmr.  Oivhan,  45 
Ala.  375;  Shannon  v.  Barthohmew,  53  Ind.  54;  Hodaon  ▼.  Dam,  43  Id.  258; 
Madayy.  Lave,  25  CaL  382. 

In  Todd  V.  Lee,  15  Wis.  380,  the  doctrine  in  Wiaoonain  ia  thua  atated: 
''The  contracta  of  a  married  woman,  when  neoeaaaiy  or  conyenient  to  the 
proper  uae  and  enjoyment  of  the  aeparate  estate,  are  binding  at  law.  AH  her 
other  engagemento  stand  as  before  the  passage  of  the  statute;  good  only  in 
equity.  The  change  from  an  equitable  to  a  legal  estate  haa  not,  with  respect 
to  them,  enlarged  her  powers,  or  removed  the  disability  of  coverture^  but  ahe 
zemaina  as  if  still  poaaeaaed  of  an  estate  in  equity,  without  reatriotion  aa  to 
her  power  of  disposition."  And  see  holding  similarly,  HoUaday  v.  DaUey,  1 
OoL46a 

The  utmoet  limita  to  which  our  courts  have  gone  in  holding  a  married 
woman  liable  aaa  /eme  sole,  iain  Kanaaa  and  Missouri:  Deering  v.  Boyk,  8  Kan. 
£25;  Wici$  v.  MiicheU,  0  Id.  80.  In  the  latter  case,  in  a  suit  on  a  promissory 
note  given  by  a  married  woman  for  a  debt  of  her  husband,  it  waa  held  her 
pxoperty  waa  ipao/acto  charged.  In  Metropolitan  Bank  v.  Taylor,  62  Mo.  338, 
it  ia  held  that  when  a  married  woman,  having  aeparate  property,  givea  a  note, 
fl^  will  be  regarded  as  a/«me«o2e;  and  the  giving  of  the  note,  or  the  making  of 
ft  written  oontract  will  of  itself  be  sufficient  to  presume  ahe  intended  to  bind 
bar  property.  The  contrary  intention  may  be  ahown»  bat  it  nmat  appear 
'  firam  {he  iaalnmifliit  itael^  and  cannot  be  ahown  by  paroL 
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iPmofMom  ov  Fuann  io  xakb  FBoynaoN  los  Cmux— A  pnoiiae  made  in 
writbg  by  ft  lalher  to  make  a  proviaian  for  hia  aon  en  hia  marriage,  is 
bindiBg;  and,  althooj^  the  proviaioik  waa  not  made  by  the  father  in  his 
life-time  and  he  made  other  diapoajtiona  by  hia  will,  the  executors  will 
be  obliged  to  make  the  proviaion. 

Bill  in  equity.     The  ease  appears  from  the  ohanoellor'B 
decree. 

Am.  Dsc.  Yol.  Y— as 


594  Oabobme  v.  Qodvkey.  [S.  Carolina, 

D£aA.us8UBE,  Chancellor.  This  is  a  suit  brought  to  recoTer  a 
certain  nnmber  of  negroes,  under  a  letter  written  to  the  com- 
plainant by  his  father,  a  short  time  before  his  marriage;  and 
also  to  recover  the  property  bequeathed  to  him  by  his  father's 
willy  unless  the  same  shoald  be  set  aside,  as  far  as  it  operated 
against  the  complainant.  The  letter  is  in  these  words:  *'  Great 
Swamp,  fifteenth  of  November,  1796.  Dear  Gteorge:  I  am  in- 
formed you  are  going  to  be  married;  if  so,  I  sincerely  wish  you 
and  the  lady  happy,  whoever  may  be  your  wife,  and  hope  you 
will  do  all  in  your  power  to  render  her  life  so.  Whether 
you  many  or  not,  I  shall  leave  you  in  a  deed  of  gift,  eleven  or 
twelve  negroes  and  half  my  stock;  this  you  will  be  certain  of 
and  perhaps  more.  I  am  now  about  having  the  writings  drawn 
by  a  lawyer.  Why  don't  you  write  a  few  lines  this  way  and  lei 
me  know  the  truth  of  the  report?  I  am  your  affectionate  father, 
Robert  Caborne." 

In  less  than  two  months  after  the  date  of  this  letter,  to  wit, 
on  the  twelfth  of  Januaiy,  1797,  the  son,  George  Cabome, 
intermarried  with  Mrs.  Catharine  Cain,  who  brought  him  some 
property,  whereon  they  principally  subsisted  during  the  mar- 
riage. Mr.  Cabome,  the  father,  neither  delivered  his  son  any 
negroes  or  a  deed  for  any  in  his  life-time,  nor  did  the  son  insti- 
tute any  suit  for  them  during  his  father's  life-time,  which  it  is 
said  his  respect  for  his  father  prevented.  They  lived  at  a 
distance  from  each  other,  nevertheless  the  harmony  was  not 
broken.  In  June,  1808,  Mr.  Robert  Cabome,  the  father,  made 
his  last  will  and  testament,  wherein  and  whereby  he  made  the 
following  dispositions:  That  after  the  payment  of  his  just  debts 
and  funeral  expenses,  he  gave  and  bequeathed  to  his  dear  vrife, 
Maiy  Caborne,  one  moiety  of  his  ready  money,  and  the  other 
moiety  of  his  ready  money  he  bequeathed  to  his  dear  son, 
George  Cabome.  He  also  bequeathed  his  n^gro  slavea  and  hia 
stock  of  cattle  to  his  son  George  and  William  Godfrey  as 
trustees,  to  permit  and  suffer  his  said  wife  to  have  the  use  and 
labor  of  nine  slaves  (whom  he  named),  with  the  increase  of  the 
females,  and  half  of  his  stock  of  cattle  for  and  during  the  term 
of  her  natural  life  and  no  longer,  and  from  and  immediately 
after  her  decease,  then  in  trust  for  the  use  of  his  son,  G.  Ca- 
bome, during  his  natural  life  and  no  longer.  And  upon  the 
further  trust  to  permit  and  suffer  his  son  George  to  have  the 
use  of  seven  negroes  (whom  he  names),  with  the  increase  of  the 
females,  and  the  other  half  of  his  stock  and  cattle  during  the 
term  of  his  natural  life  and  no  longer;  and  from  and  imme* 
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diately  after  the  decease  of  his  said  wife,  Mar^,  and  of  his  son, 
George,  the  testator  bequeathed  all  the  aforesaid  negro  slai^es 
(excepting  Sam.)  unto  William  Godfrey,  Sarah  Griggs  and  Will- 
iam C.  Pinckney,  to  them  and  their  heirs  and  assigns  forever. 
To  William  Godfrey  he  bequeaths  Sam.  above-mentioned.  He 
desires  proper  measures  to  be  taken  to  emancipate  the  girl 
Bella.  All  the  rest  and  residue  of  his  estate  the  testator  be- 
queathed to  his  wife  Mary  and  his  son  George,  to  be  equally 
divided  between  them.  Mr.  Bobert  Cabome,  the  testator,  died 
in  April,  1809,  leaving  his  will  in  full  force;  whereupon  William 
Godfrey  proved  the  same  in  the  court  of  ordinary,  and  qualified 
thereon  as  executor. 

The  testator  left  no  other  family  than  his  wife  and  son 
George,  and  he  left  little  or  no  estate  but  what  is  mentioned  in 
the  wUl.  The  inventory  of  his  estate  mentions  nineteen 
negroes,  and  it  is  agreed  that  the  ready  money  left  by  him 
amounted  to  about  three  thousand  dollars.  The  legatees,  to 
whom  the  negroes  are  devised  over  at  the  death  of  his  wife 
and  son,  are  not  related  to  the  testator.  The  son  George  is 
dissatisfied  with  the  will,  and  there  is  an  expression  in  the  bill 
praying  that  the  will  may  be  set  aside,  and  declared  void.  It 
does  not  appear,  however,  that  he  contested  the  will  in  the 
court  of  ordinary,  which  was  the  proper  tribunal  for  its  discus- 
sion in  the  first  instance.  I  must,  therefore,  consider  the  will 
io  have  been  properly  proved  and  established.  And  I  presume 
the  expression  in  the  bill  meant  no  more  than  that  the  will 
fihould  not  be  allowed  to  operate  to  the  prejudice  of  the  com- 
plainant's rights  founded  on  the  letter  promising  him  eleven 
or  twelve  negroes,  to  whom,  he  insists,  that  he  is  entitled  aa 
weU  as  to  the  bequest  in  the  will;  for  no  testimony  was  adduced, 
and  no  argument  was  used  against  the  due  execution  of  the  will. 

On  the  argument  of  the  cause,  the  claims  of  the  complainant 
were  resisted  on  the  following  grounds:  1.  That  the  letter  of 
the  fifteenth  November,  1796,  from  Bobert  Cabome  to  his  son 
George  contains  no  positive  promise  at  all;  and  that  if  there 
was  any  positive  promise  it  was  without  any  valuable  or  good 
consideration,  and  therefore  is  midum  pactum,  and  void;  2. 
That  if  it  were  not  ntidum  pactum  the  promise  has  been  per- 
formed and  satisfied,  and  that  by  the  wUl;  8.  That  if  not  satis- 
fied it  is  a  case  of  election,  and  that  the  complainant  must  ohooee 
between  the  promise  and  the  will:  See  2  Yes.  67. 

In  considering  the  first  question  I  admit  that  the  promise 
must  be  positive  in  order  to  be  binding.    On  examining  the  lettei 
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carefolly^  it  does  not  appear  to  me  to  contain  a  distinct  and 
positive  promise  to  give  the  son  eleven  or  twelve  negroes  and 
half  his  stock.  He  says,  of  this  you  may  be  sure,  and  perhaps 
more.  He  himself  makes  the  distinction  between  what  is  cer- 
tain, and  what  is  to  depend  upon  further  consideration;  and  he 
adds  that  he  is  now  about  to  have  the  writings  drawn  up  by  a 
lawyer.  When  we  consider  this  as  a  letter  from  a  father  to  a 
SOD,  and  not  penned  with  the  precision  of  a  formal  deed,  I  can- 
not well  imagine  how  the  assurance  or  promise  could  have  been 
more  distinctly  or  positively  made.  It  was  objected  that  it  was 
uncertain  as  to  the  number  of  negroes,  the  promise  being  in  the 
alternative  eleven  or  twelve  negroes.  But  surely  the  promise 
is  certain  as  to  eleven;  it  might  be  more,  but  not  less.  It  was 
further  objected  that  the  quantity  of  estate  in  the  negroee  is 
not  stated.  But  in  gifts  or  dispositions  of  personal  proparfy, 
no  words  of  inheritance  or  perpetuity  are  neoessaiy;  eveiy  dis- 
position of  negroes,  cattie  or  other  personal  property  is  abso- 
lute, unless  restrained  by  words  limiting  the  extent  of  the  gift 
or  disposition. 

This  is  the  general  rule,  and  it  is  to  be  taken  in  the  strongest 
sense,  where  the  provision  is  about  to  be  made  by  a  father  for 
an  only  child  on  the  point  of  marriage.  With  respect  to  the 
consideration  of  the  promise,  it  appears  to  have  been  made  with 
a  view  to  his  son's  marriage.  He  teUs  his  son  he  has  heard  that 
he  is  about  to  be  married,  and  he  is  evidently  pleased  with  it. 
He  therefore  holds  out  encouragement  to  him  to  proceed  and 
cany  his  intentions  into  effect.  He  assures  him  he  will  make  a 
provision  for  him,  which  he  states.  It  is  material  that  the 
letter  has  no  other  object,  and  treats  of  no  other  subject  than 
the  contemplated  marriage,  and  the  provision  he  would  make 
for  him  in  that  event.  He  adds,  indeed,  as  has  been  urged  in 
argument  for  the  defendants,  that  he  would  give  him  the 
negroes  and  stock  whether  he  married  or  not.  But  surely  the 
promise  to  give  the  sou  eleven  negroes  on  the  maniage,  is  not 
weakened  by  the  declaration  that  he  will  give  in  all  events. 
The  language  of  the  father,  fairly  viewed,  is,  I  have  heard  yon 
are  about  to  be  married;  I  am  well  pleased  with  this;  I  am  on 
that  account  drawn  to  make  you  this  communioation,  stating 
what  I  can  do  for  you,  and  promising  to  make  that  provision  to 
encourage  and  aid  you  in  your  marriage.  But  such  is  my  nat- 
ural affection  for  you,  that  I  promise  to  make  you  that  gift  al 
all  events.  Would  not  the  effect  be  conclusive  on  the  mind  of 
a  parent  whose  daughter  was  courted  by  a  young  gentleman,  on 


Feb.  1813.]  Oabobne  v.  Godfbbt.  697 

his  producing  such  a  letter  to  him  from  his  fathAr,  that  the  pro- 
Tision  promised  him  was  well  assured  and  oeirtainf  TTndoubt- 
edlj  it  would.  What  use  was  made  of  the  letter,  and  what 
effect  was  produced  by  it,  was  not  shown  by  any  eTidenoe,  but 
it  was  calculated  to  produce  a  great  effect,  and  to  remoTe  objec- 
tions on  the  score  of  fortune.  And  we  see  that  in  fact  the  mar- 
riage took  effect  within  two  months  after  the  date  of  the  letter. 
The  vehement  presumption  therefore  is  that  the  letter  had  con- 
tributed to  the  desired  effect.  I  feel,  therefore,  warranted  in 
saying  that  this  was  a  solemn  promise  made  by  a  father  to  a. 
Ron,  to  induce  and  promote  his  marriage,  and  that  the  marriage 
took  effect  soon  after  with  a  lady  of  some  fortune,  and  that 
marriage  being  the  highest  consideration  known  to  the  law,  the 
promise  is  binding  on  the  father,  and  that  the  subsequent  gen- 
eralty  of  the  promise  ought  not  to  weaken  the  effect  of  the 
leading  consideration.  It  was  objected  that  the  locus  peniienHae 
remained  with  the  father  till  the  deed  was  executed  or  the 
negroes  delivered.  But  I  answer  that  if  the  loctis  penitenHa  was 
in  the  father,  it  could  only  be  till  the  marriage  took  effect;  after 
that  it  was  at  an  end.  And  it  is  not  pretended,  and  there  is 
not  a  shadow  of  proof  that  he  did  recall  the  promise  made 
in  his  letter  before  the  marriage,  or  that  he  changed  his  mind 
in  the  least  as  to  his  son's  marriage.  And  I  doubt  much  if 
after  a  treaty  of  marriage  to  which  the  father  consented  and 
had  promised  to  make  a  provision,  and  the  affections  of  the 
parties  were  engaged,  whether  the  father  would  be  at  liberty  to 
retract  his  promise,  without  there  existed  some  strong  reasons 
to  justify  his  objections.  I  think  some  of  the  cases  go  as  far  as 
this,  and  I  am  sure  the  reason  and  equity  of  them  do.  If  the 
non-performance  of  a  contract  or  promise  was  to  be  considered 
aa  evidence  of  the  existence  and  exerdse  of  the  locus  penilentiae^ 
how  many  contracts  should  we  see  dissolved  on  that  pretense, 
which  yet  our  courts  decree  the  execution  of.  Another  objeo* 
tion  was  made  that  this  promise  was  general,  not  with  a  view  to 
a  particular  lady,  and  no  treaty  was  made  with  her  or  hex 
friend.  It  is  I  think  fairly  answered,  that  the  strong  proba- 
bility is  that  when  the  father  heard  that  his  son  was  courting, 
he  heard  also  who  the  lady  was,  and  was  satisfied.  Besides, 
the  son  was  of  mature  age,  and  the  father  wished  the  son  set. 
Ued,  and  manifestly  confided  in  his  discretion  as  to  his  choice- 
He  leaves  it  to  him  and  approves  of  whatever  he  should  do,  and 
writes  a  letter  promising  a  provision  which  was  calculated  to 
procure  his  son  a  favorable  reception.    Besides,  the  son  has  an 
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interest  as  well  as  the  lady  in  the  promise,  upon  which  he 
finally  is  induced  to  take  on  himself  the  burthen  of  a  family. 
A  solemn  promise  iu  an  informal  writing,  founded  on  natanJ 
affection,  which  is  a  good  consideration,  is  as  binding  as  a  for- 
mal deed,  especially  when  it  leads  to  so  important  and  burthen- 
some  an  act  as  the  assuming  the  expenses  of  a  family.  Some 
stress  was  laid  on  the  lapse  of  time  between  the  date  of  the 
letter  and  the  demand  of  the  complainant. 

In  ordinary  cases  the  lapse  of  time  has  weight;  in  some  eases 
it  operates  as  a  positive  bar  to  the  demand;  in  others  it  furnishes 
a  presumption  of  a  waiver  of  claim;  in  others  a  legal  presump- 
tion arises  that  the  demand  has  been  satisfied.  In  cases  like 
this,  however,  the  statute  of  limitations  does  not  apply,  and 
time  is  not  important.  In  point  of  fact,  it  is  not  pretended 
that  the  father  ever  delivered  the  negroes  or  the  stock  to  the 
son,  and  there  is  not  a  tittle  of  evidence  to  show  a  waiver  by 
the  son;  and  in  my  opinion  the  relation  of  a  son  to  a  father 
ought  to  take  away  any  presumptions  arising  from  his  not  en- 
forcing his  demand  by  suit.  It  would  have  been  very  ungra- 
cious in  the  son  to  have  extorted  immediately,  by  process  of 
law  what  had  been  promised  by  the  father  from  affection,  and 
had  been  postponed  perhaps  by  his  necessity  or  convenience. 
His  dutiful  forbearance  ought  not  to  be  construed  into  a  waiver  of 
his  right,  or  to  work  a  prejudice  to  his  demand.  One  more 
objection  was  stated,  that  no  time  was  fixed  for  the  performance 
of  the  promise.  It  is  true  no  precise  day  was  named  in  the 
letter;  but  the  promise  had  reference  to  the  expected  marriage, 
the  occasion  was  at  hand,  and  he  assures  his  son  the  deed 
was  drawing.  I  will  not  go  through  all  the  cases  on  this  first 
point  of  the  case  which  we  are  considering.  A  short  view  will 
be  sufficient:  I  Fonbl.  179.  The  text  of  Fonblanque  (by  Mr. 
Ballow)  supported  by  the  decided  cases,  shows  that  an  agree- 
ment by  letter  in  relation  to  marriage  takes  the  case  out  of  the 
operation  of  the  statute  of  frauds.  The  case  of  Waugford  v. 
Ibtherly,  2  Yem.  822,  shows  that  a  general  letter,  written  by  a 
father  promising  a  portion  of  fifteen  hundred  pounds  with  his 
daughter,  and  seeming  to  approve  her  marriage,  would  support 
a  decree  for  a  portion  against  his  estate  after  his  death:  See 
Ealfpenny  v.  BaUeU,  2  Yem.  873;  Cooks  v.  MaaoaU,  2  Yem.  200. 
In  Luders  v.  Anstey,  4  Yes.  jun.,  501,  it  was  decided  that  a  set- 
tlement should  be  made  according  to  a  letter  written  previous 
to  a  marriage,  though  there  was  no  express  assent.  The  lord 
chancellor  says  (pages  512,  514),  the  marriage  having  taken 
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place  immediately,  a  distinct,  positiTe  dissent  would  be  neces- 
sary to  prevent  the  effect  of  tiie  letter.  The  case  of  Ayliffe  t. 
7}racy,  2  P.  Wims.  65, 1  am  not  entirely  satisfied  with,  and  it  is 
differently  stated  in  9  Modem,  p.  2,  and  in  that  case  the  lord 
chancellor  relied  on  the  husband's  accepting  the  legacy  in  the 
room  of  the  portion  agreed  for,  though  less  in  amount;  and 
upon  another  daughter  having  less  than  either  the  legacy  or 
promised  portion.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  promise  in  the  letter  was  sufficiently  positive  and  pre- 
cise, and  under  the  circumstances  of  the  case  was  binding  on 
the  father. 

It  is  therefore  ordered  and  decreed  that  the  complainant 
shall  haye  the  benefit  of  the  promise  contained  in  his  father's 
letter,  and  that  the  executor,  Mr.  William  Godfrey,  do  deliver 
to  complainant  all  the  negroes  of  the  estate  except  the  woman 
ordered  to  be  set  free,  and  except  those  bequeathed  to  the 
widow  for  life,  so  that  the  number  eleven  be  made  up,  and  if 
there  be  any  deficiency  in  the  number,  that  the  same  be  made 
up  by  the  sale  of  such  part  of  the  estate  as  may  not  bo  in- 
cluded in  the  bequest  to  the  widow.  And  that  the  executors 
do  account  with  the  complainant  for  the  labor  of  said  eleven 
negroes  from  the  death  of  the  testator.  And  that  they  pay 
over  to  the  complainant  one  half  of  the'  ready  money  be- 
queathed by  the  complainant,  with  costs  of  suit  out  of  the 
estate. 

From  this  decree  of  the  circuit  court  the  defendants  ap- 
pealed on  the  following  grounds:  Because  the  decree  of  the 
oiicuit  judge  is  predicated  on  the  idea  that  the  promise  con- 
tained in  the  testator's  letter  of  the  fifteenth  of  November, 
1796,  was  a  promise  in  consideration  of  marriage;  whereas  the 
words  of  the  said  letter  clearly  negative  that  idea,  and  show  as 
conclusively  that  marriage  was  not  the  consideration  of  the 
said  promise,  as  if  he  had  said  so  expressly.  That  the  words 
in  said  letter  are,  "whether  you  marry  or  not,"  which  are 
as  expressive  that  marriage  was  not  the  consideration  of  tbe 
promise,  as  if  he  had  said,  ''  without  regarding  the  event  of 
your  marriage,  which  forms  no  part  of  the  inducement  or  con- 
sideration of  this  promise."  That  if  this  is  so,  then  the  prom- 
ise was  merely  nudum  pactum,  which  could  not  be  enforced  by 
this  court.  That  the  cases  in  2  Yem.  822,  873,  and  200,  relied 
on  by  the  circuit  court  in  support  of  its  decree  turned  on  the 
principle  of  a  portion  or  settlement  in  consideration  of  mar- 
xiage^  and  though  in  the  two  latter  cases  there  was  no  writing 
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signed,  yet  it  was  proved  that  the  marriage  was  afterwards  had 
bj  the  consent  of  the  father,  and  so  the  contract  in  considera- 
tion of  which  the  promise  was  made,  exeoated  by  one  party. 
But  here  the  promise  was  not  made  in  consideration  of  mar- 
riage, bat  expressly  otherwise,  and  therefore  those  cases  do  not 
apply.  That  the  circuit  judge  also  erred  in  his  construction  of 
the  above  words  of  the  said  letter  when  he  says,  ''but  surely 
the  promise  to  give  the  son  eleven  or  twelve  negroes  on  the 
marriage  is  not  weakened  by  the  declaration  that  he  will  give  in 
all  events;  '^ because  in  fact  there  was  no  such  promise  to  give 
the  negroes  .on  the  marriage,  or  in  consideration  of  the  mar- 
riage, but  nothing  more  than  a  declaration  that  he  intended  to 
give  him  eleven  negroes  without  any  regard  or  reference  to  his 
marriage.  That  the  case  in  4  Yes.  jun.,  601,  514,  is  similar  to 
those  in  2  Yem.,  and  turns  expressly  on  the  ground  of  a  written 
promise  by  the  husband  to  the  wife  before  marriage  as  an  in- 
ducement and  consideration  to  and  for  marriage,  and  to  ob- 
viate objections  on  the  part  of  the  wife,  in  consequence  of 
which  the  marriage  took  effect,  and  therefore  is  whoUy  inappli- 
cable to  the  present  case.  For  all  which  reasons  these  appel- 
lants do  appeal  from  the  decree  of  the  circuit  court  aforesaid, 
and  pray  that  the  same  may  be  reversed,  and  that  the  bill  of 
the  said  complainant  may  be  dismissed  with  costs. 

Mr.  Froier,  for  complainant. 

Mr,  PrMeaUf  ixmhra. 

By  CouBT.  The  only  point  made  in  this  case  arises  on  a  letter 
from  a  father  to  his  son,  who  was  about  to  many,  in  which  he 
says:  ''I  am  informed  you  are  going  to  be  married;  if  so,  I 
sincerely  wish  you  and  the  lady  happy,  whoever  may  be  your 
wife,  and  hope  you  will  do  all  in  your  power  to  render  her  life 
so.  Whether  you  marry  or  not,  I  shall  leave  you  in  a  deed  of 
gift  eleven  or  twelve  negroes  and  half  my  stock;  this  you  may 
be  certain  of,  perhaps  more.  I  am  now  about  having  the  writ- 
ings drawn  by  a  lawyer.  Why  don't  you  write  a  few  lines  this 
way  to  let  me  know  the  truth  of  the  report." 

The  son  married  two  months  after  the  date  of  this  letter,  and 
the  father  died  without  complying  with  his  promise,  and  tha 
bill  is  brought  for  a  performance  of  it.  The  counsel  for  the 
defendants  says  that  this  promise  was  not  made  in  considera- 
tion of  marriage,  and  that  it  is  not  binding;  that  it  is  a  genetal 
promise  to  the  son  whether  he  married  or  not,  and  is  nudum 
pactum.    The  letter  was  written  on  the  occasion  of  the  report 
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of  the  intended  marriage  of  the  son,  relates  to  that  fol^leety  and 
the  marriage  followed  soon  after.  The  promise  to  the  son  if  he 
married,  is  not  in  the  least  impaired  by  the  expression  in  the 
letter  ''  whether  he  married  or  not."  13ie  promise  in  the  event 
of  marriage  is  still  of  f oroe»  and  the  only  operation  of  the 
words  '*  whether  he  married  or  not,"  is  to  give  it  a  greater  ex- 
tent. The  son  married,  and  is  entitted  to  hate  the  pcomise  to 
him  made  good. 
The  decree  is  afflxmed. 
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JOUETT   V.  WaGNON. 

FSUADIHO  TnnoiB.— A  plea  of  tender  ahonld  show  thsc  tiie  tender  wm  made 
at  the  nttermoet  oonTeoient  hour  of  the  day.  So  on  a  covenant  to  de- 
liver whisky  at  obligor's  distillery  upon  a  given  day,  a  plea  "that  he  was 
ready  on  the  day,  bntneither  plaintiff  nor  any  one  on  his  behalf  attended 
with  the  vessels  to  receive  it,**  is  bad  for  want  of  a  statement  of  the  time 
of  the  day  at  which  the  obligor  attended. 

CovsHANT,    The  case  appears  from  the  opinion. 

By  Court,  Clabeb,  J.  On  the  second  day  of  Uazch,  1805, 
JTouett,  by  his  covenant,  bound  himself  to  pay  Wagnon,  on  or 
before  the  first  day  of  May,  1808,  six  hundred  and  sixty  gallons 
of  good  merchantable  whisJqr,  to  be  delivered  at  his  still-house 
in  Woodford  county.  On  this  covenant  suit  was  brought,  and 
on  the  trial  Jouett  moved  to  set  aside  the  writ  of  inquiry,  and 
offered  a  plea,  in  which  he  states  that  he  was  on  the  first  day  of 
May,  1808,  at  his  still-house  in  Woodford  county,  ready  and 
willing  to  pay  the  whisky,  according  to  the  true  intent  and 
meaning  of  his  covenant,  but  that  neither  the  plaintiff,  nor  any 
person  authorized,  attended  with  proper  vessels  to  receiye  the 
same.  The  court,  conceiving  the  plea  insufficient,  would  not 
permit  it  to  be  filed,  to  which  the  defendant  excepted^  and 
prosecutes  this  writ  of  error. 

When  money  is  to  be  paid,  or  goods  are  to  be  delivered  at  a 
place  certain,  and  upon  a  day  fixed,  the  obligor  has  to  the  last 
convenient  hour  of  the  day  to  pay  the  money  or  ddiver  the 
goods;  and  if  he  pleads  a  tender,  and  that  the  obligee  was  not 
there  to  receiye,  the  plea  ought  not  only  to  set  forth  the  day 
on  which  it  was  made,  but  the  hour  he  was  there  for  the  pox^ 
pose  of  making  the  payment  or  delivering  the  goods;  for,  as 
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the  obligor  has  to  the  last  convement  hour  of  the  day  to  per- 
fonu  his  coTenant,  it  would  be  unreasonable  to  compel  the 
obligee  to  attend  from  the  earliest  to  the  latest  hour.  The  plea 
offered,  on  setting  aside  the  writ  of  inquiry  in  this  cause,  was 
materially  defective  in  not  showing  the  time  of  day  he  was  at 
the  place,  ready  to  perform  his  covenant;  for  it  ought  to  have 
appeared  he  had  done  all  that  could  be  done  to  accomplish  what 
by  his  covenant  he  was  bound  to  do.  These  facts  could  not 
have  been  supplied  by  proof;  for  if  issue  had  been  taken  on  this 
plea,  proof  of  his  readiness  on  the  part  of  Jouett,  at  any  period 
of  the  day,  would  have  supported  the  plea,  though  he  had  dis- 
posed of  the  whisky  before  the  hour  the  obligee  was  bound  to 
attend.  That  it  ought  to  appear  in  a  plea  of  tender  that  the 
tender  was  made  at  the  uttermost  convenient  hour  of  day:  See 
Cro.  Jac.  423;  Salk.  624;  Ld.  Baym.  688,  and  Str.  777,  833. 
We  therefore  think  the  circuit  court  did  right  in  rejecting  the 
plea. 
JTudgment  affinned.      

Gox  V.  Strode. 

pBnaB,  378.J 

Daiuobs  rcB  Bruaoh  oy  Ooivssaxt  of  Waso^astt, — ^Tha  maanm  of  dam- 
ages on  a  breach  of  the  covenant  of  warranty,  is  the  coiiBideratiQ&  paid 
aa  axprcMod  in  the  deed  or  otherwise  determined,  with  interest  and 
ocets,  and  the  pnrohaser  is  not  entitled  to  oompensation  for  the  value  of 
improvements. 

AonoH  on  the  covenant  of  warranty  in  a  deed.  The  princi- 
pal pointy  and  the  one  of  general  importance,  was  as  to  the 
measure  of  damages.  The  other  points,  not  being  important^ 
are  here  omitted. 

By  Court,  Botls,  0.  J.  Morgan  and  Oox  executed  to  Strode 
their  joint  obligation,  conditioned  to  warrant  the  title  of  a  tract 
of  land  of  eight  hundred  acres.  Strode  having  been  evicted 
from  a  part  of  this  land,  brought  a  suit  in  chancery,  to  obtain 
an  indemnity  for  the  damages  he  had  sustained  by  the  eviction, 
and  made  Morgan,  the  heirs  of  Cox  (he  having  in  the  meantime 
departed  his  life),  his  administratrix  and  her  securities  defendants. 
The  subpena  was  not  served  upon  Morgan,  nor  were  any  further 
steps  taken  as  to  him.  The  heirs  and  administratrix  of  Cox 
answered,  but  the  latter  having  died  pending  the  suit,  the  cause 
was  never  brought  to  a  hearing  as  to  her,  and  with  respect  to 
her  securities  no  steps  were  taken  subsequent  to  the  service  of 
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the  Bxibpenii,  bo  that  the  eause  was  brought  to  hearing  against 
Cox's  heirs  only.  The  court  below  decreed  that  they  should 
pay  to  Strode  the  value  of  the  land  from  which,  he  had  been 
evicted,  estimating  it  at  the  time  of  eviction  in  its  native  state, 
without  improvements;  from  that  decree  both  parties  appealed 
to  this  court.    *    *    * 

On  the  merits  of  the  case  the  only  point  which  demands  at- 
tention respects  the  measure  of  compensation  to  which  the  com- 
plainant is  entitled.  On  a  covenant  of  warranty,  on  which  the 
remedy  at  common  law  is  by  voucher  or  writ  of  warranHa 
charicB^  the  recovery  was  according  to  the  value  of  the  land  at 
the  time  when  the  warranty  was  made,  and  although  the  land 
might  afterwards  have  greatly  increased  in  value  by  the  dis- 
covery of  mines  or  by  buildings  or  otherwise,  yet  the  purchaser 
in  case  of  eviction,  was  entitled  to  no  additional  compensation 
for  such  increase  of  value.  That  this  is  the  settled  rule  of  the 
common  law  is  abundantly  proven  by  the  most  unquestionahle 
authorities:  See  1  Beeve's  Eng.  L.  448;  22  Yin.  Ab.  144;  do. 
Car.  456;  Hargrave's  notes  to  Co.  Lit.  fol.  82  a.  The  warranty 
which  was  a  covenant  real  has  long  been  disused  in  England, 
and  in  its  stead  has  been  substituted  the  personal  covenants  of 
seisin,  of  good  right  to  sell,  etc.  These  latter  have  superseded 
the  former,  on  account  of  the  more  easy  and  certain  remedy 
which  they  afford;  but  it  is  apprehended  that  their  introduction 
into  conveyances  produced  no  change  in  the  rule  of  compensa- 
tion. Such  a  change,  did  it  exist,  would  undoubtedly  hate 
been  noticed  by  some  of  the  writers  upon  this  branch  of  the 
common  law;  but  not  a  trace  of  such  doctrine  is  to  be  found  in 
any  of  the  English  reporters  or  elementary  treatises;  on  the  con- 
trary, whenever  the  subject  is  spoken  of,  the  personal  coven- 
ants are  always  mentioned  as  being  preferred  for  other  reasons, 
which  virtually  negatives  the  idea  that  their  introduction  into 
conveyances  was  followed  by  any  change  in  the  established 
measure  of  compensation:  2  Bl.  Com.  808.  This  is  the  more 
probable  too,  since  it  is  known  to  be  at  this  day  the  settled 
doctrine  in  England,  that  in  a  contract  for  the  sale  of  land, 
where  the  title  proves  defective,  and  the  vendor  is,  without 
fraud,  incapable  of  making  a  good  one,  the  purchaser  is  entitled 
to  recover  only  the  consideration  paid,  with  interest:  2  H.  BL 
1078;  see,  also,  Sugden's  Law  of  Yendors,  166,  176,  and  the 
cases  there  cited. 

It  may  not  be  improper  here  to  remark  that  some  of  the  most 
enlightened  courts  of  America  have  recognized  and  sanotioned 
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by  their  decisions  this  doctrine  of  the  common  law.  The  su* 
preme  courts  of  New  York  and  Pennsylyania  have  determined 
that  on  a  coTcnant  of  seisin,  the  rule  of  compensation  is  the 
value  of  the  land  at  the  time  of  entering  into  the  covenant,  to 
be  ascertained  by  the  consideration  paid,  with  interest  and  costs 
attending  the  eviction.  In  the  learned  and  able  opinions 
given  by  those  courts,  it  is  assumed  as  an  incontestable  posi- 
tion that  on  a  warranty  the  recovery  is  according  to  the  value 
at  the  time  of  eviction,  and  hence  they  inferred  as  well  from 
the  intrinsic  propriety  of  the  rule  itself,  that  the  measure  of 
compensation  was  and  ought  to  be  the  same  upon  a  covenant  of 
seisin:  Stoats  v.  Ten  Ei/ck,  3  Gai.  Ill  [2  Am.  Dec.  254];  Bender 
V.  Promberger^  4  Dall.  441  [and  see  note  to  Horsf(yrd  v.  Wright, 
1  Am.  Dec.  8]. 

The  law  having  fixed  the  measure  of  compensation,  whatever 
might  be  our  private  notions  of  its  equity,  we  would  not,  as 
judges,  be  at  liberty  to  depart  from  it.  But  were  the  question 
a  new  one,  and  now  for  the  first  time  to  be  settled,  we  know  of 
no  rule  less  exceptionable  or  more  conunensurate  with  the  de» 
mands  of  justice  than  that  which  the  law  has  established.  So 
&r  as  the  increase  of  value  has  been  the  effect  of  improvements 
made  by  the  purchaser,  he  ought  to  be  remunerated;  but  jus- 
tice requires  that  this  remuneration  should  be  made  by  the  suc- 
cessful claimant,  who  receives  the  benefit  of  those  improvements; 
for  nemo  de^  locivpletari  alienajactura  is  a  maxim  of  universal 
justice  adopted  and  enforced  by  our  law.  If  the.  purchaser 
eame  within  the  statute  concerning  occupying  claimants,  the 
Legislature  has  provided  such  a  compensation  to  be  made  bj 
^e  successful  claimant  as  they  deemed  just;  and  if  he  be  not 
within  the  provisions  of  that  statute,  the  principles  approved 
and  acted  upon  by  this  court  in  the  case  of  Hart  v.  Baylor, 
Hard.  697,  are  calculated  to  afford  him  the  most  ample  relief. 
If  he  willfully  or  supinely  neglects  to  pursue  the  remedy  which 
the  law  has  given  against  the  successful  claimant,  he  ought  to 
abide  the  loss,  and  not  be  permitted  to  found  upon  his  own 
negligence  a  claim  to  an  additional  compensation  against  the 
seller. 

But  where  the  land  has  risen  in  value  from  accidental  or  ex* 
trinsic  causes,  the  pretensions  of  the  purchaser  to  a  compensa- 
tion for  such  increase  of  value  appears  not  to  be  supported  by 
any  principle  of  moral  justice.  The  rise  in  the  price  has  not  been 
produced  by  any  merit  in  the  purchaser,  nor  has  it  accrued  to 
the  benefit  of  the  seller.     The  former  has  paid  nothing,  nor  has 
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the  latter  received  anything  for  such  increased  value.  Where 
there  has  been  no  fraud  in  the  transactions,  and  none  is  alleged 
in  this  case,  both  parties  are  equally  innocent;  and  as  the  pur- 
chaser is  contending  de  hwro  captando,  and  the  seller  de  damno 
€vUando  to  compel  the  latter  to  respond  to  the  former  for  the  rise 
of  value,  would  be  directly  contrary  to  the  maxim  of  moral 
equity,  which  prohibits  one  man  from  being  enriched  to  the 
prejudice  of  another.  It  is  said  that  the  purchaser  might  have 
laid  out  his  money  in  buying  other  lands,  with  equal  advantage 
in  the  title  of  which  he  would  have  been  secure;  but  he  might 
not  have  done  so;  he  might  have  laid  it  out  in  land,  the  title  of 
which  was  defective  and  the  vendor  insolvent;  he  might  have 
lent  it  upon  bad  securities,  or  he  might  have  lost  it  in  visionary 
speculations,  or  squandered  it  in  useless  extravagance.  There 
is  a  clear  and  piJpable  distinction  between  that  which  a  man 
might  have  gained,  and  that  which  he  has  actually  lost.  A  bare 
possible  hypothetical  loss  can  never  be  adopted  as  the  measure 
of  compensation,  and  still  more  unjust  would  it  be  to  allow 
a  compensation  for  that  which  is  but  a  possible  gain.  In  all 
cases  upon  contract  the  recovery  ought  to  be  confined  to  the 
actual  damages  sustained,  without  regard  to  the  gain  which  by 
possibility  might  have  been  made.  The  increase  of  value  be- 
longs to  the  proprietor  of  the  land,  to  which  it  is  inseparably 
attached,  and  in  strict  propriety  the  purchaser  of  the  defective 
tide  cannot  be  said  to  have  lost  that  which  he  never  owned. 
All  that  he  has  lost,  of  which  he  was  proprietor,  is  the  consid- 
eration paid  and  the  money  expended  in  defending  the  title; 
and  this  is  all  that  has  accrued  to  the  benefit  of  the  vendor. 
The  money  thus  paid  by  the  purchaser,  together  with  interest 
thereon,  being  the  extent  of  the  actual  damages  sustained  on 
the  one  side,  and  the  actual  benefit  received  on  the  other,  forms 
the  just  measure  of  compensation  to  which  the  purchaser  is  en- 
titied,  and  for  which  the  seller  ought  to  respond. 

This  rule,  just  in  general,  is  peculiarly  so  when  applied  to 
the  situation  of  this  countiy.  Such  has  been  the  rapid  and 
enormous  rise  in  the  value  of  land  in  this  country,  from  its  un- 
exampled growth  in  wealth  and  population,  that  the  parties  to 
contracts  of  an  early  day  could  not,  without  the  spirit  of  divina- 
tion, have  anticipated  such  an  increase  in  value;  and  to  subject 
the  seller  to  pay  the  present  value,  would  not  only  be  giving  to 
the  purchaser  more  than  he  had  expected  in  case  of  eviction, 
but  would  involve  the  seller,  in  most  instances,  in  irretrievable 
xuin.     But  it  is  said  that  it  was  the  general  understanding  of 
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the  people  of  this  country  that  in  case  of  CTiotion  the  ueller  was 
to  render  to  the  purchaser  the  increased  value.  The  general 
understanding  upon  a  subject  of  this  sort  is  in  most  cases  but 
yaguely  ascertained;  in  any  case  it  is  but  an  unsafe  and  un- 
satisfactory rule,  and  in  no  case  ought  it  to  be  resorted  to 
-where  the  law  has  established  a  fixed  and  definite  rule.  But 
the  increase  of  value  expected  by  the  parties,  if  any  were  ex- 
pected, was  probably  a  moderate  and  reasonable  one,  such  as 
that  the  interest  of  the  purchase-money  might  compensate  for, 
and  not  that  enormity  of  increase  which  has  taken  place  in  the 
countiy.  Such  an  increase,  as  it  could  not  have  been  antici- 
pated by  the  parties,  did  not  enter  into  their  expectations,  and, 
according  to  the  best  ethical  writers,  what  was  not  in  the  ex- 
pectation of  the  parties  makes  no  part  of  the  contract.  We 
are,  however,  inclined  to  believe  that  contracts  of  this  sort  were 
most  frequently  entered  into  without  any  distinct  view  of  the 
extent  of  the  seller's  responsibilily,  the  parties  leaving  it  to  be 
determined  by  the  rules  of  law  and  reason,  applied  to  their 
agreements.  But  if  the  general  understanding  of  the  people 
were  admitted  to  be  what  it  is  supposed,  it  is  clear  that  an 
erroneous  sense  of  obligation  in  the  seller  could  not  give  to  the 
purchaser  a  right  to  recover  that  to  which  he  is  entitled,  neither 
by  the  rules  of  morality  nor  law. 

Upon  the  whole,  we  are  of  opinion  that  the  value  of  the  land 
at  the  time  of  sale,  to  be  ascertained  by  the  purchase-money, 
if  expressed  in  the  deed  or  known,  together  with  interest 
thereon  and  the  costs,  extraordinary  as  well  as  legal,  expended 
in  defense  of  the  title,  is  the  measure  of  damages  to  be  recov- 
ered; but  if  the  puxohase-money  be  not  expressed  in  the  deed, 
other  means  may  be  used  to  ascertain  the  value.  Wherefore  it 
is  decreed  and  ordered  that  the  decree  of  the  circuit  court, 
except  as  to  the  defendant  Moxley,  be  reversed,  annulled  and 
set  aside,  and  the  cause  be  remanded  to  said  court,  that  new 
proceedings  be  had  therein  not  inconsistent  with  the  foregoing 
opinion.  And  it  is  further  decreed  and  ordered  that  the  com- 
plainant James  Strode  pay  to  Cox's  heirs  their  costs  eiqiended 
in  these  cross-appeals. 

lnoQAS,  J.,  dissented. 

Wallace,  J.,  concurred. 

The  deoision  wm  sabaeqaently  followed,  and  the  Mme  prfndple  sdoptod  •■ 
to  the  meMiire  of  damages  in  AUen  v.  Andermm^  2  Bibb^  41A.  Am  to  oonif- 
peoaation  being  denied  for  iinprovementa,  see  Pitcher  ▼.  LivingHon,  4  Am. 
229. 
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Grbgory  v.  Thomas. 
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probtble  oanse,  in  an  aotion  for  a  malicionB  pfroeacwtian,  k  pwpgrfj 
oonfined  to  the  oinmiiifltanoes  oonneoted  with  the  partioiilir  liot  whioh  k 
the  ground  of  the  action;  and  each  a  plea  does  not  make  the  ganenl 
oharaoter  an  iwnable  fact;  and  therefore  oTidence  of  other  facte  nnoon- 
nected  with  the  profleoution  oomplained  of  is  inadmianble. 

Maligious  Pbosboutioh.     The  oaae  appeaxB  from  the  opiiiioiL 

By  the  Ooiirt,  Olabkb,  J.  This  was  an  aotion  on  the  oaae 
brought  by  Q-regoiy  against  Thomas  in  the  Washington  oiremt 
court  for  a  malicious  prosecution,  instituted  by  Thomas  against 
him  for  stealing  a  plowshare.  On  the  trial  of  the  cause  the  oonrt 
permitted  the  defendant,  under  a  plea  of  probable  cause,  to 
prove  any  particular  charge  or  imputation  of  theft  of  any  kind 
which  had  been  committed  by  the  plaintiff  at  any  period  of  his 
life,  though  unconnected  in  circumstances  with  any  matter  of 
fact  specially  alleged  in  the  pleadings.  It  will  be  only  neces- 
sary to  inquire  how  fax  such  evidence  was  legal. 

It  is  a  general  rule,  that  in  all  cases  where  general  oharaoter 
or  behavior  is  put  in  issue,  evidence  of  particular  facts  may  be  ad- 
mitted, but  not  where  it  comes  in  collaterally:  Esp.  N.  P.  778. 
If  the  general  character  of  the  plaintiff  in  this  cause  was  not  in 
issue,  it  was  improper  in  the  court  to  permit  the  inquiry  to  extend 
further  than  to  his  general  character.  Every  man  may  be  sap- 
posed  capable  of  supporting  his  general  character,  but  we  oan- 
not  presume  him  always  ready  to  answer  particular  facts,  unless 
he  has  had  notice,  by  their  being  specially  set  forth  in  the  plea, 
or  by  having  his  general  character  put  in  issue,  whioh  will 
be  considered  as  notice.  The  defendant  had  set  forth  in  his 
plea  what  causes  and  grounds  are  properly  confined  to  circum- 
stances connected  with  the  particular  charge ;  the  evidanoe, 
therefore,  to  support  them  must  be  special,  and  confined  to 
the  particular  facts  put  in  issue.  We  cannot  suppose  when 
the  whole  defense,  as  in  this  case,  arises  from  the  proof  of  par- 
ticular facts,  the  general  character  is  put  in  issue. 

We  therefore  think  the  court  ought  not  to  have  permitted 
the  inquiry  to  have  extended  further  than  to  the  plaintiff's  gen* 
oral  character.  Wherefore  it  is  considered  by  the  court  that  the 
judgment  of  the  circuit  court  be  reversed  and  the  verdiefc  of  the 
jury  set  aside;  and  that  the  cause  be  remanded  to  said  court  for 
a  new  trial  to  be  had  not  inconsistent  with  the  foregoing  opinion. 
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Craig  v.  Cox. 

[9  Boa,  800.] 

DnfBTilM  or  Sujuri. — ^U  a  creditor  makeB  an  azmgomant  with  the  prin* 
ciptl  debtor,  witfaoiit  the  enrety's  coneent,  by  which  the  oonditioii  and 
nak  of  the  rarefy  is  materially  inereaaed,  or  by  which  the  surety  is  in- 
duced to  part  with  an  indemnity  given  him  by  the  principal,  the  surety 
will  thereby  be  released.  Accordingly,  a  surety  in  a  writ  of  error,  was 
bald  to  be  dischaiged  by  an  agreement  between  the  creditor  and  debtor, 
hf  which  the  latter  agreed  to  dismiss  his  writ  of  enor,  and  the  creditor 
to  £^  day  for  paymenl 

Tan  opinioD  states  the  oase. 

By  Oonrt,  Olabxb,  J.  Craig  having  sued  out  two  exeoations 
against  Zaohariah  Boss  on  judgments  obtained  against  him, 
Oox  beoame  his  seouritj  in  bonds  for  a  deliTery  of  property  on 
the  day  of  sale,  which  were  forfeited  by  failure  on  the  part  of 
Boss  to  deliver  the  property.  Executions  having  issued  on 
these  bonds,  a  writ  of  error,  coram  vobis  with  supersedeas,  was 
obtained  by  Boss,  for  alleged  error  in  the  executions,  which 
was  dismissed  by  the  circuit  court,  to  reverse  which,  a  writ  of 
eirror  was  sued  out  from  the  court  of  appeals.  During  its  pend- 
ency, an  agreement  took  place  between  Craig  and  Boss  on  the 
eleventh  of  Ifarch,  1801,  by  which  Boss  on  his  part,  agreed  to 
dismiss  the  writ  of  error,  and  pay  the  sum  of  sixty  pounds  im- 
mediately, and  Craig  on  his  part,  agreed  to  give  time  for  the 
payment  of  the  balance  by  instalments,  one  half  the  fifteenth  of 
October  next  after  the  date  of  the  agreement,  and  the  balance 
the  fifteenth  of  August  following.  To  this  agreement  Cox  was 
no  party.  Boss  having  failed  to  make  payment  of  the  residue, 
agreeably  to  his  contract,  executions  were  issued  against  Cox 
as  security  on  the  forthcoming  bonds,  who,  upon  a  bill  filed  for 
that  purpose,  obtained  an  injunction,  which  on  the  final  hear- 
ing was  decreed  perpetual,  from  which  decree  Craig  appealed 
to  this  court. 

Without  deciding  whether  the  securiiy  fay  an  agreement  made 
between  the  creditor  and  pzindpal  without  his  assent,  extend- 
ing the  time  of  payment,  would  of  itself  amount  to  a  release  or 
not,  we  can  have  little  doubt  when  it  is  coupled  with  circum- 
stances such  as  attend  this  transaction,  it  should  be  considered  as 
a  release  of  his  liabiliiy.  Though  it  is  not  expressly  mentioned 
in  the  agreement  between  Craig  and  Boss,  by  which  postpone- 
ment was  obtained,  that  Cox  should  be  discharged  from  any 
further  liability,  we  are  warranted  from  the  testimony  in  be- 
lieving such  to  have  been  the  intention  of  the  parties.    By 
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assurances  to  that  effect  from  Craig,  Cox  was  induced  to  paj 
the  sixty  pounds,  at  which  time  an  acquittance  of  the  remaining 
part  of  the  debt  was  offered.  But  under  an  idea  of  both  Craig 
und  himself,  that  the  agreement  with  Boss  amounted  of  itself 
to  a  discharge,  it  was  not  executed.  But  whether  such  was  the 
intention  of  the  parties  or  not,  it  is  not  TCiy  important  in  the 
consideration  of  this  cause,  for  wherever  a  creditor  by  an  ar- 
rangement with  the  principal,  without  the  privity  or  consent 
of  the  security,  changes  in  a  material  part  the  nature  of  the 
contract,  by  which  the  risk  of  the  security  is  increased,  as  by 
the  principars  becoming  insolvent,  or  where  the  security  has 
been  induced  by  reason  of  such  arrangement  to  yield  an  in- 
demnity given  him  by  his  principal,  he  ought  to  be  held  liable 
for  the  solvency  of  the  principal.  Cox,  as  appeared  from  the 
weight  of  testimony  upon  the  agreement  being  made  between 
Craig  and  Boss,  restored  to  Boss  all  the  papers  which  had  been 
given  him  as  an  indemnity  against  the  debt.  A  security  ought 
not  to  be  so  materially  affected  by  an  arrangement  in  which  he 
had  no  agency  without  destroying  his  liability.  On  the  part  of 
Craig,  it  is  contended  that  Cox,  by  an  agreement  made  the 
tenth  of  March,  1806,  by  which  he  obtained  a  postponement  of 
the  execution,  waived  the  right  of  exemption,  if  any  had  accrued 
by  the  agreement  with  Boss.  Craig  was  not  a  parfy  to  this 
agreement;  it  was  made  when  he  was  not  present,  and  rejected 
by  him  when  informed  of  it,  nor  was  it  in  any  manner  respected 
on  his  part,  for  he  sued  out  the  executions  before  the  expiration 
of  the  time.  From  the  circumstances  attending  this  case,  we 
have  no  hesitation  in  believing  Ooz  should  be  vdmmi  ttom  any 
further  responsibility. 
Deozee  a£Srm6d»  with  oosto. 

8m  note  to  Pm)pU  v.  Jmrnm^  amie^  S7fiw 


GoGSB  V.  MoOn. 


[9BIBB.891.] 

PiBOL  Bviixuu^  Bou  AB  TO  APMiaaioK.— Ftool  ofideBOO  Is 
^  iWMifa^mfe  \^^  iwm»irmt>  ^^l^lp^^^^  Tnitiming  irf  wimjf  iii  n ' 

mfini. 
BauD  nr  Oasi  or  MiSTAxa.— Fiaad  aod  misteka  beiiig  proper  mbjeoto  fo 

relief  in  equity,  if  by  mistake  an  inrtnunent  ia  drawn  and  eiawited» 

materially  variant  from  the  nndentanding  of  the  paitiee^  eqni^  wifl 

reLieve  on  dear  proof  of  the  nuatake. 
Iv  Cabb  of  OmssioN. — ^If  a  party  object  to  an  inatnunant  on  the  gromid 
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that » ttipiiUtioD  is  omitted,  and  the  other  proimeee  to  lectii^  it,  where- 
upon it  ie  ezecnted,  equity  will  decree  a  ipeoiflo  performanoe  of  the 


Appbal.    The  oase  appeani  from  the  opmion. 

Bj  Court,  LoQAN,  J.  Ooger  haying  exhibited  his  hill  in 
chancery  against  McGee  and  others,  upon  an  adyersaiy  claim  to 
land,  pending  the  soit,  he  passed  his  bond  to  McGee  for  the 
conveyance  of  his  claim  with  special  warranty,  except  five  hun- 
dred acres,  which  he  reserved  in  case  the  claim  should  be  estab- 
lished in  the  suit  then  depending.  In  consideration  whereof, 
McGee  covenanted  to  pay  four  hundred  pounds  in  certain 
property,  and  to  prosecute  the  suit  at  his  own  expense.  The 
complainant's  bill  was  dismissed,  and  Coger,  in  whose  name  the 
suit  stood,  was  compelled  to  pay  the  cost,  amounting  to  one 
hundred  and  forty-two  dollars  and  seventy-six  cents,  and  hav- 
ing departed  this  life,  his  executors  commenced  suit  and  recov- 
ered judgment  at  law  against  McGee,  on  his  covenant  to  pay 
the  cost  of  the  suit.  McG^  thereupon  filed  bis  bill  of  injunc- 
tion, alleging  that  the  real  contract  between  Coger  and  himself 
was  that  the  four  hundred  pounds  with  interest  was  to  be 
refunded  in  case  Coger's  claim  did  not  succeed.  He  also 
charges  that  he  objected  to  the  bond  as  it  stands;  but  from  the 
declarations  of  those  present,  that  a  special  warranty  applied  in 
law  to  a  contract  to  refund  the  purchase-money  with  interest, 
in  case  the  land  should  be  lost,  and  Coger's  consenting  that  the 
words  should  be  retained  as  expressive  of  that  understanding, 
the  bond  was  executed  as  it  now  stands.  The  defendants  do 
not  admit  the  truth  of  these  allegations.  On  the  contrary,  one 
of  them  expressly  denies  that  such  was  the  contract,  and  states 
that  it  was  a  sale  without  recourse. 

The  first  question  presented  to  ova  consideration  is  whether 
parol  evidence  is  admissible  to  prove  the  meaning  of  the  con- 
tract. One  of  the  grounds  relied  on  for  its  admission  is  that 
special  warranties  are  various  in  their  extent  and  operation,  and 
that  under  the  principle  of  admitting  parol  evidence  to  explain 
a  latent  ambiguity,  it  is  here  admissible.  Parol  evidence  may 
be  admitted  to  ascertain  some  collateral  and  extrinsic  matters 
dehOTB  the  writing,  where  the  words  themselves  prima  fooie  do 
not  import  an  ambiguity.  But  such  evidence  is  inadmissible 
to  contradict  the  common  or  technical  meaning  of  words  con- 
tained in  a  written  contract.  A  contract  in  writing  must  be 
construed  from  the  face  of  the  instrument  itself,  and  not  be  left 
to  fluctuate  on  the  impressions  of  witnesses,  too  often  received 
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from  misappreheiiaioiis  and  an  imperfect  knowledge  of  some  of 
the  material  parts  of  the  agreement.  The  admission  of  snch 
OTidenoe  in  these  cases  would  lead  to  the  introduction  of  much 
contrariety  of  evidence,  .perjury  and  great  uncertainty  in  con- 
tracts, which^  for  the  very  purpose  of  guarding  against  and 
concluding  the  subject  from  misunderstanding,  is  the  end  and 
advantage  of  reducing  contracts  to  writing. 

All  ambiguity  of  words,  from  matter  within  the  deed,  shall 
be  helped  by  construction,  but  never  by  avermerment.  So 
parol  evidence  is  inadmissible  to  restrain  the  legal  operation  of 
general  words  in  an  instrument.  Therefore,  it  cannot  be  ad- 
mitted to  prove  that  a  particular  estate  was  not  intended  to  pass 
under  general  words  sufficient  to  comprise  it:  Sugden's  Law  of 
Vendors,  115, 117.  From  this  view  of  the  subject,  we  are  led 
to  a  further  consideration  toaching  the  admissibility  of  parol 
evidence  in  another  point  of  view  in  this  cause. 

It  is  substantially  charged  in  the  bill  that  the  contract  was  to 
refund  the  four  hundred  pounds,  with  interest,  in  case  the  land 
should  be  lost,  and  owing  to  the  drawer's  understanding  thai 
such  was  the  legal  effect  of  a  special  warranty,  he  drew  the  iiir 
strument  as  it  now  stands.  That  the  complainant  objected  to 
the  writing,  because  it  was  not  more  explicit  in  expressing  the 
special  agreement  of  the  parties;  but  in  consequence  of  the 
imderstanding  of  these  present,  in  regard  to  the  legal  effect  of 
a  special  warranty,  and  from  Ooger's  consenting  that  if  those 
words  were  retained,  they  should  be  considered  as  expressife 
of  a  contract  to  refund  the  four  hundred  pounds,  with  interest, 
in  case  the  land  should  not  be  gained  in  the  suit  then  depending, 
the  writing  was  thus  executed.  On  this  ground,  we  are  aware 
of  the  difficulty  to  a  clear  and  definite  demaioation  between 
those  oases  in  which  parol  evidence  is  and  is  not  admissible 
touching  written  contracts. 

Fraud  and  mistake  are  proper  sabjeota  for  relief  in  a  court  of 
chancery.  A  writing  which  has  been  drawn  materially  and  dearly 
different  from  the  contract  of  the  parties,  and  by  mistake  exe- 
cuted, we  cannot  doubt  the  well  established  powers  of  a  court 
of  equity  to  relieve  against.  But  if  the  obligor  were  fully  ap- 
prised, in  point  of  fact,  of  the  manner  in  which  the  instrument 
was  expressed,  and  he  executes,  or  the  obligee  received  it  as 
expressive  of  the  contract,  parol  evidence  varying  its  legal  im- 
port, without  the  imputation  of  fraud  (if  it  can  in  any  case), 
must  be  admitted  with  great  caution;  or  otherwise  the  rule  oi 
both  law  and  equity  must  become  visionary  in  protecting  writteD 
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bargains  from  the  uncertainty  and  dangers  of  paiol  explana- 
tions. 

To  guard,  howeyer,  on  the  one  hand  against  fraud  and  mis- 
take, and  to  avoid  on  the  other,  too  easy  an  ear  to  the  effect  of 
parol  evidence  in  contradicting  or  varying  the  terms  of  a  writ- 
ten contract,  is  the  peculiar  province  of  a  court  of  chancery. 
And  although  such  evidence  ought  not  to  be  admitted  to  change 
the  legal  import  of  a  writing,  while  it  remains  free  from  the 
imputation  of  fraud  or  mistake,  yet,  where  fraud  or  mistake  is 
alleged,  the  more  dubious  the  expression  is  with  regard  to  a, 
precise  and  definite  meaning,  and  the  more  clear  and  unequivo- 
cal the  proof  is,  the  stronger  must  be  the  claim  for  relief  on  a 
court  of  chancery. 

If  either  party  object  to  a  conveyance  on  the  ground  of  a 
term  of  the  agreement  being  omitted  and  the  other  party  prom- 
ise to  rectify  it,  whereupon  the  deed  is  executed,  a  specific  per- 
formance of  the  agreement  will  be  enforced:  Sugden,  132.  So 
if  a  party  stipulates  that  an  agreement  shall  be  reduced  into 
writing,  and  fraudulently  prevents  it,  equity  will  relieve  the 
party  thereby  injured:  Sugden,  133. 

It  is  laid  down  by  Lord  Hardwicke,  that  equity  will  relieve 
in  respect  of  plain  mistakes  in  contracts  in  writing,  as  well  as 
against  frauds  in  contracts;  and  that  if  reduced  into  writing 
contrary  to  the  intention  of  the  parties,  on  proper  proof,  it 
should  be  rectified;  but  that  the  proof  should  be  the  strongest 
proof  possible.  The  same  doctrine  is  recognized  by  Lord  Thur- 
low,  that  if  a  mistake  appears,  it  is  as  much  to  be  rectified  as 
fraud,  and  that  evidence  ought  not  to  be  refused  as  incompetent 
by  the  chancellor,  which  went  to  prove  that  the  words  taken 
down  were  contrary  to  the  concurrent  intention  of  all  the  x^ar- 
ties.  But  that  such  must  be  strong,  irrefragable  evidence: 
Sugden,  121-2.  So  where  the  testator,  in  making  his  will,  di- 
rects a  legacy  to  be  inserted  to  one,  but  from  his  executor,  to 
whom  the  estate  was  devised,  sayiug  that  he  would  take  care  to 
see  it  paid,  and  thereupon  it  was  omitted  in  the  will,  parol  evi- 
dence thereof  was  admitted,  and  the  executor  decreed  to  pay: 
1  Eq.  Ca.  Abr.  230.  For  a  party,  either  to  produce  a  mistake, 
or  prevent  it  from  being  rectified,  under  the  declaration  that  he 
would  observe  the  understanding  of  the  parties  as  verbally  ex- 
pressed and  requested  to  be  inserted  in  the  writing,  and  after- 
wards attempt  an  advantage  from  its  omission  in  the  writing,  is 
fraudulent  and  ought  to  be  relieved  against. 

Testing  the  case  under  consideration,  as  substantially  set 
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forth  in  the  bill,  by  these  principles^  we  oonoeive,  leads  to  an 
examination  of  the  evidence  in  the  cause.  The  answer  is  a 
positive  denial  of  the  material  allegations  in  the  bill.  The 
drawer  of  the  writing  between  the  parties  substantiallj  supports 
those  allegations.  He  deposes  that  he  well  recollects  there 
were  some  objections  to  the  bond  because  it  did  not  expresslj 
state  that  the  property  should  be  refunded  in  case  the  land  was 
lost,  and  that  he  observed  it  made  no  difference^  and  mentioned 
that  such,  he  was  informed,  was  the  opinion  of  Col.  Nicholas, 
with  respect  to  special  warranties. 

Many  witnesses,  whose  credibility  stands  fair  and  unim- 
peached,  clearly  prove  the  repeated  declarations  and  confes- 
sions of  Coger,  made  at  different  times,  that  he  was  to  refund 
the  four  hundred  pounds,  with  interest,  in  case  the  land  should 
be  lost.  When  valuing  the  property  from  McGee  to  Coger  for 
the  land,  Coger  lurged  that  it  ought  to  be  valued  low,  assigning 
as  the  reason  that  if  the  land  should  be  lost  he  would  have  to 
pay  back  the  amount  in  money  with  interest,  and  McGee  as- 
sented thereto.  It  is  proved  that  Coger  refused  to  convey  the 
land  after  McGee  had  paid  and  demanded  a  deed  for  the  same, 
until  the  dispute  depending  was  settled,  upon  the  ground  that 
if  the  land  were  lost  he  would  have  to  pay  back  the  property 
with  legal  interest  thereon.  But  several  parts  of  this  tract  of 
land  were  clear  of  the  dispute  of  that  suit,  so  that  if  the  par- 
chase  were  a  chancing  one  on  the  part  of  McGee  a  convey- 
ance  would  have  been  necessary,  let  the  suit  have  eventuated  as 
it  might;  and  the  deed  could  have  expressed  the  extent  of  the 
grantor's  liability  in  case  the  claim  did  not  succeed. 

The  reservation  of  the  five  hundred  acres,  if  they  succeeded, 
forms  no  good  objection  to  a  conveyance,  if  it  were  a  sale  with- 
out recourse,  because  the  deed  of  conveyance  could  have  left  it 
out  where  it  would  have  conformed  to  the  reservation  in  the 
bond,  and  been  of  no  benefit  to  either  party  in  case  the  claim 
failed  in  the  pending  controversy.  The  refusal  therefore  to  con- 
\ej,  but  especially  under  the  express  declaration  of  the  party 
in  assigning  the  reason  of  that  refusal,  is  entitled  to  consider- 
able weight  in  evincing  his  understanding  to  refund,  if  his  daim 
failed  in  the  controversy,  and  to  retain  all  the  benefit  of  the 
claim  for  parcels  of  land  not  embraced  thereby. 

To  say  the  least  of  the  refusal  to  convey,  it  was  a  breach  of 
the  covenant  apparent  in  the  bond,  for  which  the  obligor  was 
liable  to  the  action  of  the  obligee,  in  which  the  measure  of  dam- 
ages would  have  been  the  amount  paid,  with  interest  thereon. 
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Had  the  deed  of  conyeyance  been  executed,  it  would  very  prob- 
ably have  been  bo  expressed  as  to  have  prevented  this  contro- 
versy about  refunding.  But  truly  it  would  have  been  to  but 
little  purpose  to  convey  when,  if  the  suit  were  lost,  a  reconvey- 
ance would  have  been  required.  Upon  this  understanding  of 
both  parties,  the  conveyance  seems  clearly  to  have  been  sus- 
pended. If  not,  why  did  Coger  not  convey,  after  the  termina- 
tion of  the  suit,  what  land  was  retained  ?  And  why  did  McGee 
not  then  sue  for  that  failure  to  convey,  upon  the  demand  pre- 
viously made  and  delayed,  until  the  period  which  had  happened  ? 

Upon  a  full  view  of  the  whole  evidence  and  circumstances  of 
the  case  growing  out  of  the  express  declarations  and  conduct  of 
the  parties,  we  feel  an  entire  conviction  that  it  was  their  expec- 
tation, if  the  suit  then  depending  did  not  succeed,  that  the  con- 
sideration, with  interest,  should  be  refunded;  and  but  for  the 
mistake  of  the  pensman  who  drew  the  instrument  of  writing, 
with  respect  to  the  legal  effect  of  a  special  warranty,  the  con- 
tract would  have  been  so  expressed  in  the  first  instance;  and 
then  only  for  the  opinion  suggested,  and  the  consent  and  under- 
standing of  Coger  that  such  should  be  its  effect,  the  writing 
would  in  all  probability  have  been  altered  before  its  execution 
or  acceptance.  So  that  thereby  to  prevent  the  alteration,  and 
afterward  attempt  to  avail  himself  of  an  advantage  for  the  want 
of  it,  would  bring  the  case  within  the  rule  of  those  decisions 
and  the  reasons  thereof,  which  have  been  cited. 

We  concur  therefore  with  the  circuit  court,  that  relief  ought 
to  be  granted  in  this  case.  With  respect  to  the  nature  and  ex- 
tent of  the  relief  decreed  we  also  concur.  The  weight  of  the 
evidence  shows  that  the  four  hundred  pounds  was  to  be  re- 
funded in  money,  with  interest.  And  the  extent  of  the  credit 
for  the  payment  of  the  cost  by  Coger  is  all  he  was  entitled  to. 
It  was  his  duty  to  have  paid  the  four  hundred  pounds,  with  in- 
terest, and  having  paid  one  hundred  and  forty-two  dollars  and 
seventy-six  cents,  costs,  for  that  sum  he  was  properly  entitled 
to  a  credit  in  part  of  the  four  hundred  pounds;  but  the  farther 
accumulation  of  costs  and  damages  in  the  suit  by  his  executors 
against  McGee,  was  not  the  fault  of  MoQee.  and  he  ought  not 
to  be  thereby  injured. 

Deoree  affirmed. 


ig  followed  and  approved  m  Murray  v.  Dolse,  40  OaL  644^  hold- 
ing that  a  court  of  equity  will  interfere  to  prevent  the  ftwadnlent  nao  of  a 
paper  for  a  pnipoee  not  contemplated  at  the  time  it  was  made,  even  whera 
there  waa  no  mistake  or  fraad  in  ita  execution. 
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Burks  v.  Shain. 

[2  Bob.  841.] 

If  UTiTAL  Proiobis  TO  Mabbt. — ^Mutoal  prosuBes  to  nuoiy  an  good  oonsideift- 

tioDB  to  rapport  an  aotipn  by  the  one  against  the  other  for  fareaoh  of 

promise. 
Tub  of  Pebjobkaitgb. — ^Where  no  time  nor  place  of  maniage  is  stated  in 

the  promise,  an  offer  of  performance  most  be  aTened;  that  the  plaintiff 

was  ready  and  willing  is  not  sufficient. 
Dakaoes  for  SEDUonoN. — ^In  an  action  for  a  breach  of  a  promise  to  many,  the 

plaintiff  cannot  recover  damages  for  seduction. 

Wbtt  of  eiior.    The  case  appears  from  the  opinion. 

By  Court,  Botle,  C.  J.  This  is  a  writ  of  error  to  a  judgment 
in  an  action  upon  a  promise  of  marriage.  The  first  qneeticm 
which  the  record  presents  respects  the  sofiiciency  of  the  first 
three  counts  of  the  declaration,  and  grows  out  of  a  bill  of  excep- 
tion taken  by  the  defendant  to  the  refusal  of  the  circuit  court  to 
instruct  the  jury  to  disregard  those  counts  as  being  faulty 
and  defective.  Each  of  the  counts  in  question  lays  the  promise 
in  the  usual  manner,  to  be  made  in  consideration  of  a  promise 
on  the  part  of  the  plaintiff  to  marry  the  defendant  The  first 
and  third  state  no  time  when  the  promise  was  to  be  performed; 
the  second  states  that  it  was  to  be  performed  within  a  period 
which  is  left  blank,  and  neither  of  them  alleges  any  place  of 
performance.  In  all  of  them  the  plaintiff  avers  her  willingness 
and  readiness  to  perform  her  promise,  but  makes  no  averment 
that  she  had  offered  to  do  so.  The  omission  to  allege  a  time  or 
place  of  performance,  does  not  vitiate  the  counts,  for  a  promise 
to  marry  is  valid  though  no  time  or  place  be  agreed  on.  If  the 
time  be  not  fixed  by  the  contract,  it  is  to  be  performed  in  a  con- 
venient and  reasonable  time,  and  if  no  place  be  agreed  upon, 
the  contract  being  transitory  in  its  nature  may.be  performed 
anywhere  according  to  the  maxim  debiium  ei  contractus  sunt  nuU 
liu8  loci.  But  where  the  time  and  place  of  performance  are  not 
fixed  by  the  agreement  of  the  parties,  to  entitle  either  to  an  ae- 
tion  for  a  breach  of  the  contract  on  the  part  of  the  other,  and 
averment  of  an  offer  to  marry  on  his  or  her  part  is  indispensably 
necessary:  See  Bac.  Ab.  530,  tit.  Mar.  and  Divorce;  and  Carth. 
467,  there  cited.  In  such  a  case  an  averment  of  readiness  to 
perform  is  not  equivalent  to,  nor  can  it  be  substituted  in  the 
place  of  an  averment  of  an  offer  to  perform;  one  party  may  be 
ready  and  willing,  but  a  remote  distance  from  the  other,  who 
may  in  like  manner  be  ready  and  willing  to  perform  his  part  d 
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the  engagement,  and  not  being  bound  to  a  performanoe  at  any 
particular  place,  cannot  be  said  to  be  in  default.  Oontracts  of 
this  kind  do  not  differ  in  principle  from  other  apecies  of  con- 
tracts, where  mutual  and  concurrent  acts  are  to  be  performed 
at  the  same  time. 

In  contracts  of  this  last  description,  although  it  be  not  certain 
that  either  is  to  the  first  act,  yet  it  is  a  well  settled  rule,  that 
neither  part  can  maintain  an  action  against  the  other,  without 
showing  that  he  has  performed  or  offered  to  perform  his  part  of 
the  agreement:  1  Tidd's  F.  882.  Where  indeed  a  time  and 
place  are  appointed  for  the  performance  of  an  agreement,  there 
does  not  seem  the  same  necessity  of  an  averment  of  an  offer  to 
perform;  and  perhaps  in  such  case  if  the  plaintiff  should  allege 
that  he  was  there  at  the  time  specified,  willing  and  ready  to 
perform  his  part  of  the  engagement,  and  that  the  defendant  was 
absent,  or  if  present,  refused  to  do  what  the  agreement  required 
of  him,  such  an  allegation  might  be  deemed  sufficient.  This 
case,  however,  is  not  of  that  sort,  and  does  not  require  a  decis- 
ion of  that  point. 

We  are  aware  that  it  is  usual,  though  it  not  unfrequently 
happens  otherwise,  for  the  performance  of  the  marriage  con- 
tract to  take  place  at  the  residence  of  the  female  party;  and 
from  the  general  custom,  it  ought  perhaps  to  be  inferred,  where 
no  place  is  expressed  in  the  agreement,  that  the  performance 
was  intended  to  be  had  at  her  residence.  But  this  is  but  a 
matter  of  evidence,  and  is  only  admissible  where  the  allegation 
in  the  declaration  conforms  to  it.  Besides,  it  ought  not  only  to 
be  alleged  to  be  a  part  of  the  agreement,  but  the  averment  in 
that  case  of  her  readiness  to  perform  her  engagement,  if  indeed 
such  an  averment  is  to  be  construed  as  equivalent  to  that  of  an 
offer  of  performance,  ought  to  be  so  certain  with  respect  to  time 
and  place  as  to  be  traversable  by  the  defendant.  This  not  hav- 
ing been  done  in  the  counts  in  question,  they  are  clearly  defec- 
tive, and  the  court  below  ought  to  have  instructed  the  jury  to 
disregard  them.  *  *  *  *  Ji,  third  question  which 
seems  necessary  to  be  decided  arises  upon  a  bill  of  exception 
taken  by  the  defendant  to  the  court's  refusing  to  instruct  the 
jury  to  give  no  damages  for  seduction.  It  was  unquestionably 
a  wrong  in  the  defendant  to  have  debauched  the  plaintiff,  but 
it  is  a  wrong  of  which  she  was  pariiceps  cHminia,  and  had  no 
right  to  complain  in  a  court  of  justice.  Besides,  it  appears 
that  her  father  had  brought  suit  for  the  seduction,  and  the 
consequent  expense  and  loss  of  seryice.    In  that  suit  the  tort 
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in  seducing  the  plaintiff  ia  the  ground  of  the  action,  and  as  it 
was  aggravated  or  otherwise  would  tend  to  increase  or  dimiuish 
the  damages  which  the  father  ought  to  recover.  But  the  action 
by  the  daughter  azises  solely  and  exclusively  upon  the  contract 
to  many,  nor  is  there  any  iJlegation,  either  general  or  special, 
under  which  testimony  of  the  seduction  is  admissible.  We  may 
add  to  these  considerations,  that  the  promise  attempted  to  be 
proven  on  the  trial  was  made  at  a  period  subsequent  to  the 
seduction,  and  of  which  the  seduction  might  have  been  the 
cause,  but  could  not  have  been  the  consequenoe. 

Had  it  therefore  been  laid  with  a  per  quod^  evidence  of  it 
could  not  have  been  admitted  to  increase  the  plaintifTs  dam- 
ages.   Judgment  reversed. 


The  doctrine  of  thia  caae  ia  followed,  aa  to  pleading  an  aSet  to  perfonn,  in 
Burnham  y.  CamweU,  16  B.  Mon.  288;  and  in  F&k  ▼.  CapUnger,  13  Id.  461 
The  point  in  the  case  that  a  female  cannot  reooTer  damages  for  seduction  is 
approved  in  Weaver  v.  Bachert,  2  Barr.  80,  82.  Gibson,  C.  J.,  saying:  "The 
decision  of  the  point  before  na  by  the  snpreme  court  of  Kentucky,  in  B«rb 
V.  Sham^  2  Bibb,  343,  seems  to  be  founded  in  the  true  principles  of  the 
action.  •  *  •  Illicit  intercourse  is  an  act  of  mutual  imprudence;  and  the 
law  makes  no  distinction  between  the  sexes  as  to  the  comparative  infiimity 
of  their  common  nature.  A  woman  is  not- seduced  against  her  consent,  hov- 
ever  basely  it  be  obtained;  and  the  maxim  vo2en^fio»^tii;«nd,  is  aa  applicable 
to  her  as  to  a  husband,  whose  consent  to  his  own  dishonor  bars  his  action  for 
criminal  conversation."  This  case  is  explained  in  Baldy  v.  StraUon,  11  Pa» 
St.  321,  where  it  is  held  that  in  an  action  for  a  breach  of  promise  of  mar- 
riage, the  drcnmstances  attending  the  breach,  before,  at  the  time,  and  after, 
may  be  given  in  evidence,  in  aggravation  of  damages;  and  althon^  seduc- 
tion cannot  be  given  in  evidence  in  this  action,  the  improper  oondnot  of  the 
defendant,  in  which  the  plaintiff  did  not  participate,  may  be  so  given  in  ag- 
gravation of  damages. 

It  is  however  generally  held  by  our  courts  that  evidence  of  aedndaon  if 
admissible  in  this  action,  aa  a  foundation  for  exemplary  damages:  See  CorgtU 
V.  Colbaugh,  1  Am.  Dec  192;  Johnaon  v.  Caulkma,  Id.  102;  Paul  v.  I^raaer, 
8  Id.  95.  In  Coil  v.  Wallaee,  4  Zabr.  291,  there  is  a  careful  ^'■••^"^"f*^^  d 
this  question,  and  the  conclusion  is  that  the  evidence  ia  ft^niTf^KV,  Here  an 
important  distinction  is  pointed  out  in  the  principal  case.  Qgden,  J.,  poinii 
out  that  in  the  principal  case  the  pronuse  was  made  after  the  aednotion;  and 
this  was  an  important  fact  in  the  case.  An  instmotive  caae  on  this  head  li 
the  case  of  Wells  v.  Padgett^  8  Barb.  823»  where  the  deciaiana  pro  and  eon  aie 
notioed,  and  the  evidence  ia  held  admissible^  which  ia  also  held  hy  the  ooort 
of  appcMb  in  New  Toik  in  JTfH^ea  V.  iTeCoMieU;  30  K.  T.  S8S. 
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OROSTWAiaHT   V.  HUTOHINSON, 

[a  Bibb,  407.] 

AfliUUumAL  AoREBMBirr. — ^A  oontract  between  %  hnsbuid  and  wife  made 
before  macriage^  giving  the  wife,  to  her  aeparate  nse,  whateyer  property 
■ha  owned  before  marriage,  and  eubject  to  her  dispoeition  by  declaration 
or  writing  in  the  nature  of  a  will,  notwithstanding  covertore,  ia  valid 
without  the  intervention  of  trustees;  and  a  court  of  equity  will  enforce 
the  agreement  against  devisees  under  the  husband's  will,  where  the  wife 
has  made  a  disposition  of  the  property. 

AiFEAL.    The  case  appears  from  the  opinion. 

By  Court,  Bozle,  C.  J.  In  consideration  of  a  marriage  about 
to  take  place  between  John  Hutchinson  and  Maiy  Steers,  he 
agreed  with  her  that  notwithstanding  the  intermarriage,  she 
should  at  any  time  thereafter  haTe  full  power  and  authority 
without  his  consent  to  give,  sell  and  dispose  of  two  slaves  ot 
which  she  was  possessed  in  her  own  right,  and  their  future  in- 
crease, to  any  person  or  persons,  or  to  any  use  or  uses  she 
might  please,  whether  the  same  should  be  done  by  a  declaration 
in  writing  in  the  nature  of  a  last  will  and  testament,  or  by  any 
other  deed  in  writing,  signed  by  her  and  attested  by  one  or 
more  credible  witnesses.  This  agreement  was  signed  and 
sealed  by  both  parties,  and  shortly  after  the  marriage  was 
Bolenmized  between  them.  Hutchinson  had  sundry  children  by 
a  former  wife,  and  having  had  two  by  Mary  Steers,  he  died> 
leaving  a  will  by  which  he  devised  to  his  wife  ''all  his  estate,. 
both  real  and  personal,  during  her  widowhood  or  natural  life, 
for  the  purpose  of  supporting  herself  and  such  of  his  children. 
as  chose  to  live  with  her."  From  this  devise  several  articles  of 
property  were  excepted  which  were  devised  to  his  children, 
both  of  the  first  and  second  marriage,  and  the  estate  devised  to 
his  wife  after  her  death  or  marriage,  was  devised  over  to  his 
children  generally.  Mrs.  Hutchinson  survived  her  husband 
some  time  and  then  died,  leaving  her  will  duly  executed,  by 
which  she  devised  to  her  two  children,  among  other  things,  the 
slaves  she  had  in  her  possession,  being  the  increase  of  one  of 
those  mentioned  in  the  marriage  agreement.  For  a  distributive 
share  of  these  slaves,  the  children  by  the  first  marriage  claiming 
under  their  father's  will,  brought  their  bill  in  chancery  against 
the  children  of  the  second  marriage,  who  claim  to  hold  the  ne- 
groes in  contest  under  their  mother's  will.  The  circuit  court 
decreed  in  favor  of  the  complainants,  and  the  defendants  ap- 
pealed to  this  court. 

The  first  and  most  important  question  to  be  decided  is» 
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whether  the  marriage  settlement  is  sufficient  to  yeet  or  rather 
to  presenre  in  Mrs.  Hutchinson  a  separate  interest  in  the  filaves 
notwithstanding  the  intermarriage.  Contracts  between  hus- 
band and  wife  may  be  classed  under  two  heads:  1.  Those 
that  are  made  before  marriage;  and  2.  Those  that  are  made 
after  marriage.  Those  two  descriptions  of  contract  are  in  bot- 
eral  respects  essentially  different.  With  respect  to  those  made 
during  coTcrture  they  are  ipso  facto  void.  In  legal  contempla* 
tion,  the  very  existence  of  the  wife  is  merged  in  that  of  the 
husband.  So  completely  is  she  identified  with  him^  that  for 
all  civil  purposes  she  is  deemed  to  have  no  will  of  her  own.  A 
woman  is  therefore  not  only  incapable  of  deriving  any  separate 
right  from  a  contract  with  her  husband  during  coverture,  for  want 
of  a  capacity  to  contract ,  but  if  such  a  right  could  exist,  would  be 
unable  to  enforce  it  by  a  suit  at  law,  on  account  of  the  legal 
unity  which  is  supposed  to  exist  between  them.  And  although 
A  feme  covert  might  always  have  sued  her  husband  in  chancery, 
yet  it  seems  formerly  to  have  been  understood  that  she  could 
not  claim,  even  in  equity,  a  separate  estate  by  a  contract  with 
her  husband  during  coverture,  unless  it  had  been  made  through 
the  intervention  of  trustees.  There  are,  however,  some  cases 
of  a  modem  date  in  which  a  gift  from  the  husband  to  his  wife 
after  marriage  has  been  supported,  although  no  trustee  inter- 
vened. But  the  number  as  well  as  the  weight  of  authorities  is 
perhaps  opposed  to  this  doctrine. 

But  be  this  as  it  may,  it  is  clear  that  contcaota  made  before  a 
marriage  stand  upon  a  very  different  footing,  whether  they  are 
considered  with  reference  to  general  principles,  or  upon  the 
score  of  authority.  Neither  part  is  then  under  any  incapadiy 
to  contract,  and  their  contracts  are  not  like  those  made  during 
coverture  ipso  facto  void.  It  is  indeed  generally  true  that  con- 
tracts made  between  husband  and  wife  when  single  become  ex- 
tinguished at  law  by  the  intermarriage.  This  is,  however,  but 
a  general  rule,  and  is  inapplicable  to  those  cases  where  the  duty 
or  demand  is  not  to  accrue  until  the  expiration  of  the  coverture, 
and  although  where  the  debt  or  duty  is  to  arise  during  the 
coverture,  it  is  extinguished  at  law  by  the  marriage,  upon  the 
notion  thr.t  the  husband  and  wife  are  but  one  person  in  law, 
and  cannot  sue  each  other;  yet  as  they  may  sue  each  other  in 
a  court  of  chancery,  a  contract,  if  made  with  a  view  to  their 
intermarriage,  though  void  at  law,  will  be  sustained  in  equity. 
It  would  indeed  be  the  most  flagrant  inconsistency  were  the 
veiy  event  which  was  to  give  effect  to  the  contract  permitted  to 
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work  its  destmction.  Nor  is  the  intervention  of  trustees  ne- 
cessary to  give  validity  to  such  a  contract  in  equity.  The  same 
reason  for  the  intervention  of  trustees  does  not  exist  in  a  case 
of  this  kind,  as  exists  in  the  case  of  a  contract  during  coverture. 
In  the  one  case  the  incapacity  of  the  vrife  produces  the  neces* 
sity  of  acting  through  the  medium  of  others;  but  in  the  other 
she  labors  under  no  disability  to  contract  for  herself.  Upon 
the  score  of  authority  there  is  no  room  for  a  difference  of  opin* 
ion  upon  this  point.  The  English  cases  are  clear  and  uniform 
in  support  of  the  position  that  a  contract  before  marriage  Tfdll 
be  sustained  in  equity,  although  it  may  have  been  made  without 
the  intervention  of  a  trustee:  See  2  Vern.  480;  2  P.  Wms.  243; 
2  Com.  Dig.  898,  584,  and  the  authorities  there  cited. 

The  circuit  court  who  decided  that  the  contract  in  question 
was  void,  because  it  was  not  made  through  the  medium  of 
trustees,  seems  not  to  have  adverted  to  the  distinction  between 
contracts  made  before  and  contracts  made  after  marriage,  and 
was  probably  misled  by  those  cases  which  depended  upon  con- 
tracts of  the  latter  description.  As  the  contract  is  one  which  a 
court  of  equity  would  enforce  against  the  husband  or  those 
claiming  as  volunteers  under  him,  it  seems  scarcely  necessary 
to  observe  that  it  constitutes  a  sufiScient  ground  upon  which 
the  appellants  may  resist  the  claim  of  the  appellees,  who  have 
resorted  to  a  court  of  equity  for  relief. 

But  a  second  question  is  made  in  this  case,  which  it  seems 
proper  should  not  be  passed  over  in  silence.  It  is  contended 
for  the  appellees  that  the  slaves  in  question  were  intended  by 
their  father  to  be  passed  by  his  will,  and  that  the  appellants^ 
who  hold  other  property  under  the  will,  ought  not  to  be  per- 
mitted to  claim  the  slaves  in  opposition  to  the  will.  The  prin- 
ciple is  certainly  correct  that  a  devisee  cannot  claim  under  a 
will  and  advene  to  the  will  at  the  same  time.  He  cannot  be 
permitted  to  take  under  one  part  and  reject  the  rest.  He  must 
either  confirm  the  whole  or  abandon  the  whole.  But  in  this 
case  it  does  not  appear  that  the  testator  intended  the  slaves  in 
question  should  pass  by  his  will.  He  has  not  mentioned  them, 
and  we  cannot  presume  that  from  a  devise  of  ''  his  estate,"  he 
meant  to  include  the  slaves  which  in  equity  were  not  his.  This 
construction  naturally  resulting  from  the  words  of  the  will 
itself,  IS  rather  fortified  than  weakened  by  a  recurrence  to  the 
parol  testimony  in  the  case.  The  testator  seems  generally  to 
have  treated  the  slaves  as  the  separate  property  of  his  wife;  he 
was,  however,  toward  the  dose  of  his  life,  heard  by  some  of  the 
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-witnesses  to  say  that  the  marriage  agreement  was  not  binding, 
and  to  declare  his  intention  of  setting  it  aside  or  of  disr^^rd- 
ing  it;  but  by  others  he  was  heard  to  express,  about  the  same 
period,  contrary  sentiments.  Perhaps  the  fair  conclusion  from 
the  whole  evidence  is,  that  his  mind  was  in  a  state  of  oscillation 
upon  this  subject  when  he  made  his  will,  and  that  he  purposely 
used  general  language;  that  the  slaves  might  pass  thereby  or 
not,  accordingly  as  the  marriage  agreement  should  be  deemed 
valid  or  otherwise.  But  as  the  agreement  is  valid,  it  is  con- 
sistent with  his  intention  that  the  slaves  should  not  pass. 

The  decree  of  the  circuit  court  is  therefore  erroneous  and 
must  be  reversed  with  costs,  and  the  cause  remanded  witti  dme- 
tions  that  the  hill  be  dismissed  with  ooets. 

Olabb,  J.,  absent.      


GiLPm  V.  Daybsl 

PuBCBisiB  DaiNED.^-A  poTohmftr  means  one  who  has  aoqutoed  ttie  kyl 
tiUe^  and  not  merely  one  who  holds  a  bond  for  m  oonwyMioeu 

Fa^UDULBNT  Debd,  Vaud  as  to  Whok. — ^A.  frandnlant  deed  is  good  againak 
all  the  world,  exoept  creditors  and  bona  fidt  purohasen  for  a  valnaUe 
consideration.  To  oonteet  the  validity  of  each  a  deed,  the  oreditor  mosl 
have  obtained  judgment  and  ezeootion. 

KoTics  ov  Fbiob  Equitt. — A  deed  obtained  with  notice  of  a  pwvious  oon- 
tract  is  not  frandnlentper  «e/  the  qm  laiimo  is  matter  of  fact  to  be  left 
to  the  jnry,  and  may  be  explained  by  evidence  of  a  prior  oonti»«>  lor  iiis 
land. 

EjaonoQiT.    The  case  appears  from  the  opinion. 

By  Court,  Botli,  C.  J.  This  was  an  action  of  qeoUneoii  in 
which  both  the  lessor  of  the  plaintiff  and  defendant  derived  tifis 
to  the  land  in  controversy  under  Balph  Morgan,  the  patentee. 
The  lessor  of  the  plaintiff,  to  support  his  title,  gave  in  evidenoe 
a  deed  from  Morgan  to  one  Thomas  Jones,  bearing  date  the 
twenty-second  of  September,  1802,  and  a  deed  from  Jones  to 
himself,  bearing  date  October  8,  of  the  same  year,  both  of  wfaioh 
deeds  were  recorded  in  due  time.  The  defendant  produced  in 
evidence  a  bond  for  the  land  in  controversy,  bearing  date  the 
fifth  of  February,  1798,  purporting  to  have  been  executed  bj 
Morgan  to  one  Bice,  and  which  was  assigned  by  Bice  to  the  de- 
defendant;  but  the  name  and  seal  of  Morgan  having  been  torn 
from  the  bond,  the  lessor  of  the  plaintiff  objected  to  its  admis- 
sion as  evidence,  but  on  proof  of  its  execution  the  objection 
was  overruled  by  the  court.     The  defendant  also  produced  a 


Sept.  1811.]  Gilpin  v.  Datib.  623 

deed  for  the  land  from  Morgan  to  himself,  bearing  date  the 
second  of  May,  1802,  and  recorded  the  sixth  of  November  of 
the  same  year;  but  it  was  proven  that  the  deed  had  been  ante- 
dated, and  that  the  true  date  of  its  execution  was  subsequent 
to  the  time  when  the  lessor  of  the  plaintiff  obtained  his  deed  for 
the  land  in  controversy.    The  defendant  further  proved  that  he 
had  been  in  possession  of  the  land  several  years  prior  to  the  ex- 
ecation  of  the  deed  from  Morgan  to  Jones,  aud  that  Jones  had 
notice  of  his  residing  upon  the  land,  and  that  he  held  it  under 
Morgan.    Upon  this  evidence  the  circuit  court,  at  the  request 
of  the  defendant's  counsel,  instructed  the  jury,  *'il  they  believed 
that  Morgan  executed  the  bond  aforesaid,  and  the  deed  to  the 
defendant,  and  if  they  believed  also  that  Jones  knew,  before  he 
received  his  deed  from  Morgan,  of  the  bond,  and  that  it  was  for 
the  land  in  controversy,  that  the  said  deed  from  Morgan  to 
Jones  was  void."    To  the  opinion  of  the  court  in  admitting  the 
bond  as  evidence,  and  to  the  instmctions  given  to  the  jury,  the 
plaintiff  by  his  counsel  excepted,  and  the  verdict  and  judgment 
having  been  given  against  him,  he  has  appealed  to  this  court. 
It  is  a  settled  principle  that  the  legal  title  must  prevail  in  eject- 
ment; a  mere  equiiy,  however  clear  and  incontestable  it  may  be, 
will  neither  authorize  a  recovery  on  the  part  of  the  plaintiff,  nor 
i?ill  it  be  su£Scient  to  maintain  the  defendant  in  possession 
against  the  legal  title.    Had  the  defendant,  therefore,  held  under 
the  bond  from  Morgan  only,  it  is  clear  he  could  not  prevail  in  a 
trial  at  law  against  Morgan ,  or  any  purchaser  under  Morgan 
having  a  legal  title;  nor  would  the  defendant  be  in  a  situation, 
either  as  a  creditor  or  purchaser,  to  contest  the  validity  of  the 
conveyance  from  Morgan  under  the  statute  against  frauds  and 
perjuries.    As  a  creditor  he  could  not  question  the  efficacy  of 
such  conveyance,  unless  he  had,  by  obtaining  judgment  and  ex- 
ecution, placed  himself  in  an  attitude  to  assert  his  daim  to  have 
his  debt  satisfied  out  of  the  land  so  conveyed,  and  without  hav- 
ing his  title  perfected  by  a  legal  conveyance  he  would  not  be  a 
purchaser  within  the  meaning  of  the  statute,  for  a  purchaser  est 
vi  termini  is  one  who  has  acquired  the  title,  and  the  term  can- 
not in  legal  propriety  be  applied  to  one  who  claims  under  an 
unexecuted  contract  to  convey.    This  exposition  has  been  given 
to  the  word  purchaser  in  the  statute  of  27  Eliz.,  from  which  our 
statute,  BO  far  as  it  protects  from  prior  fraudulent  conveyances, 
has  been  copied:  See  EoLford  v.  Halford^  Ch.  Ca.  216;  andBob- 
erts  on  Fraudulent  Conveyances,  36,  225. 

The  conveyance  from  Morgan  to  Jones,  although  it  might  be 
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frandulent,  would  nerertheless  be  good  against  all  the  world, 
exoept  oreditorB  and  poroliaBers;  for  it  is  as  to  them  only  that 
the  statate  maikes  fraudulent  conveyances  Toid.  If  the  defend- 
ant had  therefore  exhibited  no  further  evidence  of  title  than 
the  bond  it  would  have  been  incompetent  evidence,  as  it  would 
have  shown  him  to  be  invested  with  but  a  mere  equity,  and 
would  not  have  enabled  him,  either  as  a  creditor  or  purchaser, 
to  impeach  the  conveyance  from  Morgan.  But  as  the  defend^ 
ant  had  before  the  commencement  of  this  suit  obtained  a  deed 
of  conveyance  formally  executed  and  duly  recorded,  the  case  is 
presented  under  a  very  different  aspect.  If  he  was  a  bonafde 
purchaser  for  valuable  consideration,  he  was  qualified  under 
the  statute  to  avoid  the  prior  conveyances  from  Morgan,  by 
showing  that  they  were  made  with  an  intent  to  deceive  him. 
To  do  this  it  might  be  necessary  to  exhibit  the  bond  to  aacer^ 
tain  the  date  of  his  contract  to  purchase,  and  for  other  pur- 
poses; and  to  this  end  it  seems  admissible  evidence,  notwith- 
standing the  seal  and  name  of  Morgan  were  torn  off,  for  that 
circumstance  is  sufficiently  accounted  for  by  the  execution  of 
the  conveyance  in  pursuance  of  the  condition  of  the  bond. 
We  think,  therefore,  that  the  circuit  court  decided  correctly  in 
overruling  the  objection  to  the  admission  of  the  bond  as  evi- 
dence. 

The  second  question  which  the  record  presents  is,  whether 
the  court  erred  in  the  instruction  given  to  the  jury.  In  one 
point  we  can  have  no  hesitation  in  saying  that  the  instructions 
were  erroneous.  To  take  advantage  of  the  statute  against 
fraudulent  conveyances,  it  is  not  only  necessary  that  the  de* 
fendant  should  have  been  a  purchaser,  but  that  he  should  have 
been  a  bona  Jide  purchaser  for  a  valuable  consideration.  If, 
therefore,  the  bond  and  deed,  though  executed  by  Morgan, 
were  voluntary  or  covinous,  the  defendant  claiming  under 
them  would  not  be  entitled  to  the  protection  of  the  statute. 
The  instructions  given  by  the  court  to  the  jury  are  evidently 
predicated  upon  the  hypothesis  that  the  execution  of  the  bond 
and  deed  by  Morgan  to  the  defendant,  without  reference  to  the 
consideration  or  the  fairness  of  the  transaction,  qualified  the 
defendant  to  avail  himself  of  the  statute,  and  virtually  pre- 
cluded the  necessity  of  an  inquiry  by  the  jury  whether  they 
were  executed  bona  Jide  and  for  a  Suable  consideration  or  not. 
Upon  this  point  the  instructions  were  therefore  erroneous. 

But  another  question  of  greater  difficulty  arises  from  the  in- 
•tructioD  given  to  the  jury;  that  is,  where  from  the  droomstanoe 
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Chat  Jones  had  notice  of  the  defendant's  oontraot  to  purchase, 
prior  to  his  haying  received  his  deed  from  Morgan,  it  resulted 
as  a  matter  of  law  that  the  deed  was  Yoid.  The  statute  avoids 
conveyances  made  with  an  intent  to  deceive  or  defraud  pur- 
chasers, but  it  does  not  in  terms  avoid  conveyances  that  are 
made  with  notice  of  a  previous  contract  to  purchase  by  another. 
Where  there  is  an  intent  to  deceive  or  defraud  purchasers,  it 
follows  as  a  matter  of  law  that  the  deed  is  void;  but  from  the 
yezy  nature  of  the  thing,  whether  there  is  an  intent  to  deceive 
or  defraud,  is  a  matter  of  fact.  Upon  the  general  principle 
that  the  judge  is  to  respond  to  questions  of  law,  and  the  jury 
to  questions  of  fact,  it  would  seem  proper,  when  the  intent  to 
deceive  is  ascertained,  that  the  court  should  decide  that  the 
deed  is  void;  but  whether  there  existed  an  intent  to  deceive  or 
not,  is  a  question  that  the  jury  are  alone  competent  to  de- 
termine. An  exception  to  tliis  doctrine  may  perhaps  exist, 
where  from  the  circumstances  of  the  transaction  the  law  creates 
a  legal  presumption  of  a  fraudulent  intent,  and  admits  of  no 
contrary  proof.  Whether  there  are  any  such  circumstances  in 
cases  of  this  kind,  and  in  what  those  circumstances  consist,  are 
questions  of  great  difficulty  and  need  not,  as  we  apprehend,  be 
decided  in  this  case;  for  the  circumstance  of  notice  of  a  prior 
contract  ^o  convey  is  not,  as  we  are  inclined  to  believe,  of  this 
description;  it  is  one  from  which,  taken  alone,  the  fact  of  a 
fraudulent  intent  may  unquestionably  be  deduced;  but  it  is  one 
which  is  susceptible  of  being  explained  by  proof,  as  to  be  con* 
Bistent  with  honest  intention.  For  suppose,  in  the  case  before 
the  court,  that  Jones  could  have  been  shown  that  he.  had  made 
a  bona  fiie  contract  with  Morgan  to  purchase  the  land  in  con- 
troversy, prior  to  the  execution  of  the  bond  to  the  defendant, 
it  would  certainly  have  been  competent  evidence,  and  most 
assuredly  would  have  destroyed  the  inference  of  fraud,  that 
would  otherwise  be  deducible  from  the  circumstance  of  his 
having  known  when  he  received  his  conveyance  of  the  bond  to 
the  defendant.  If  then  the  oiroumstanoe  of  receiving  a  con* 
yeyance  under  a  knowledge  of  a  contract  by  another  to  pur- 
chase the  same  land,  may  be  compatible  with  honest  dealing 
and  will  justify  an  inference  of  fraudulent  intent  or  not,  ac* 
cording  to  the  other  circumstances  of  the  case,  the  deduction 
of  the  proper  inference  must  be  a  matter  of  fact  and  not  of  law. 
The  instruction  therefore  given  to  the  jury  seems  on  this  poiut 
also  to  be  erroneous.  What  would  have  been  the  ejBect  upon 
the  conveyance  from  Jones  to  the  lessor  of  the  plaintiff,  if  the 
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deed  to  Jones  had  been  void,  we  have  not  deemed  it  mate- 
rial to  notice  inasmuch  as  that  point  is  not  properly  presented 
to  the  court  by  the  bill  of  exceptions. 

Judgment  to  be  reversed  and  cause  remanded  with  costs,  for 
new  proceedings  to  be  had  therein,  not  inconsistent  with  the 
foregoing  opinion. 

Fisher  v.  Mat. 

[9  Bob,  448.] 

OoMFBOiizsaB  Favobxd. — ^The  oompromifie  of  doabtfol  daiBM  ii  a  good  ooo- 
■idention  to  support  a  contract^  and  the  court  wUl  not  tnvostigKte  the 
Tblative  merits  or  demerits  of  the  two  claims,  with  a  view  to  set  aside  the 
compromise. 

MiBTAKB  or  Law. — ^Where  the  parties  undentand  the  facts,  an  enooeoiis 
deduction  of  kw  is  no  cause  for  Annulling  the  contract. 

Mistake  as  to  Quahtitt  €k>HVZTXD.— If  a  conveyanoe  of  a  greater  or  Urn 
quantity  of  Ud(1  than  was  contempUted  is  obtained  throqgh  feand  or 
gross  and  palpable  mistake,  equity  witl  relieve. 

Bill  in  equity.    The  facts  appear  from  the  opinion. 

By  Oourt^  Looan,  J.  This  is  a  suit  in  chancery,  brought  for 
the  purpose  of  setting  aside  a  contract  entered  into  in  October, 
1782,  between  the  appellant  and  John  May,  relative  to  their 
claims  under  adversary  titles  to  land. 

It  vrill  be  unnecessary  to  notice  the  situation  of  the  other  de- 
fendants in  the  cause,  until  we  have  first  examined  the  com- 
plainant's equity  against  May,  because  they  claim  under  May, 
and  if  the  agreement  was  obligatory  between  the  parties,  a/ar^ 
Hori  it  will  be  so  as  to  purchasers  holding  under  the  faith  of 
that  agreement;  they  may  stand  on  better  ground  than  May 
did,  but  not  on  worse;  for  they  combined  his  equity  with  the 
legal  transfer  afterwards  made  to  them. 

The  parties  claiming  imder  settlement  and  pre-emption  rights, 
which  had  been  located,  and  Fisher's  surveyed,  so  as  to  pro- 
duce an  interference  with  the  location  of  the  other,  and  a  conse- 
quent dispute  between  the  claims,  entered  into  a  compromise, 
whereby  Fisher  agreed  on  his  part  to  give  up  four  hundred 
acres,  and  May  that  he  would  not  survey  Isaac's  settlement  and 
pre-emption,  under  which  he  claimed,  so  as  to  interfere  with 
Fisher's;  and  to  dismiss  the  caveat  hehad  caused  to  be  entered 
against  the  emanation  of  a  grant  to  Fisher. 

In  the  year  1786,  Fisher,  the  appellant,  executed  a  deed  of 
conveyance  for  four  hundred  acres,  in  virtue  of  said  agreement, 
to  Sfl^nuel  McDowell,  who  had  purchased  from  May.    The 
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complainant  alleges  fraud  in  obtaining  the  compromise,  and 
prays  relief  against  it,  on  the  ground  that  his  was  the  superior 
Tight;  but  that  May  had  induced  him  to  belieye,  from  his  ad- 
dross,  ropresentations,  and  false  suggestions,  that  thero  would 
be  a  considerable  interference  between  the  claims,  and  that 
Isaac's  was  of  superior  legal  validity. 

This  is  certainly  no  ground  for  relief.  There  can  be  but  one 
superior  and  equitable  right.  If,  thereforo,  the  solemn  com- 
promise of  the  parties  about  property  of  doubtful  title,  is  made 
to  depend  on  the  question  whether  the  parties  have  so  settled 
the  dispute  as  the  law  would  have  done,  then  it  may  be  truly 
said  that  a  compromise  is  an  unavailing,  idle  act,  which  ques- 
tions even  the  power  of  the  parties  to  bind  themselves. 

In  the  present  case  both  parties  had  claims  to  the  same  land, 
claims  too  of  doubt  even  at  this  day,  if  they  were  now  presented 
under  their  locations  and  survey  as  they  stood  in  October,  1782. 
Oomprises  of  disputed  property  are  in  all  cases  desirable,  but 
especially  of  land  on  which  the  quiet,  peace  and  subsistence  of 
the  citizens  of  a  country  so  essentially  depend,  and  it  is  the 
peculiar  duty  of  courts  of  justice  to  cherish  and  support  them, 
where  they  are  not  intermingled  with  fraud.  But  fraud  can 
never  be  imputed  where  mere  opinion,  calculation  and  deduc- 
tion shall  constitute  the  essential  ground  for  imputing  it. 
Where  the  parties  are  possessed  of  the  premises  on  which  they 
form  their  bargain,  or  there  is  neither  the  suggestion  of  false- 
hood, not  the  suppression  of  the  truth,  by  either  in  furnishing 
the  basis  of  the  contract,  fraud  can  seldom  be  imputed. 

In  this  case,  the  eiistence  and  locations  of  both  claims  must 
be  prestdned  to  have  been  known  to  both  parties,  not  only  be- 
cause they  were  of  record,  but  because  the  contract  is  predi- 
cated on  that  knowledge.  And  whether  one  or  the  other  party 
understood  the  law  of  the  case  more  correctly  than  the  other, 
cannot  be  material  to  the  validity  of  the  bargain.  9*or  if  it 
were,  then  it  would  follow  that  contracts  by  the  parties  settling 
their  own  disputes,  would  at  last  be  made  to  stand  or  fall,  ac- 
cording to  the  opinion  of  the  appellate  court  how  the  law  would 
have  determined  it.  If,  however,  the  case  before  us  turned  on 
the  question  whether  there  was  room  for  doubt  relative  to  the 
comparative  validity  and  dignity  of  those  claims,  as  to  part  of 
the  land  covered  by  them,  and  how  much,  it  is  believed  the 
case  would  not  be  a  good  one  for  the  complainant.  But  fraud 
18  alleged,  because  May  represented  that  a  caveat  was  depend- 
ing against  the  emanation  of  a  patent  to  the  complainant,  when 
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in  troth  It  had  either  been  disraisned  or  was  held  insufficieof 
from  the  first.  The  contract  between  the  parties  does  not  seem 
to  haYC  been  founded  merely  on  the  supposed  existence  of  a 
caveat,  but  principally  for  the  purpose  of  quieting  their  rights, 
and  patting  on  end  to  all  controversy  between  their  claims,  and 
towards  its  conclusion  May  covenants  to  dismiss  the  caveat 
which  had  been  entered,  a  stipulation  which,  from  the  preced- 
ing parts  of  the  agreement,  would  have  necessarily  followed. 
But  the  existence  of  the  controversy  and  the  hope  for  sncoesb, 
did  not  depend  on  the  dismission  of  the  caveat.  A  court  of 
chancery  might  have  been  resorted  to  when  the  caveat  had  been 
dismissed  for  irregularity,  and  the  adversary  claims  perhaps 
endangered  thereby.  The  facts,  however,  in  the  case,  seem  to 
be  that  a  caveat  had  been  entered  on  Isaac's  claim  against  the 
issuing  of  grants  to  Fisher,  as  early  as  the  twenty-fourth  of 
August,  1782;  but  owing  probably  to  some  defect  in  it,  a  patent 
issued  to  Fisher  on  the  first  of  September  following,  and  the 
agreement  to  compromise  was  made  on  the  first  of  October. 
These  facts  are  satisfactory  in  repelling  the  idea  of  fraud  on 
this  ground. 

It  is  next  relied  on  by  the  complainant,  as  a  ground  for 
relief,  that  those  holding  under  May  and  Isaacs  have  procared 
the  complement  of  land  elsewhere.  It  seems  that  long  after  the 
compromise  aforesaid,  Isaac's  pre-emption  was  amended,  and 
in  part  withdrawn  and  entered  on  other  land;  but  sorely  this  is 
no  good  objection  with  the  complainant;  it  has  not  been  made 
to  interfere  with  him;  whether  it  holds  land,  how  much,  and  of 
what  quality  or  value,  can  by  no  operation  be  made  to  affect 
the  contract.  By  that  contract  the  complainant  purohafled  the 
peace  and  safety  of  his  claim  against  Isaac's,  and  that  appears 
to  have  been  the  leading  consideration  with  him.  But  the  hill 
goes,  moreover,  for  twenty-two  acres  of  surplus  land  contained 
in  the  deed  from  the  complainant  under  the  eompioniiae,  or  for 
its  value. 

It  has  been  decided  by  this  court  that  **  if  through  fraud  or 
gross  and  palpable  mistake,  more  or  less  land  should  be  con- 
veyed than  was  in  the  contemplation  of  the  seller  to  part  with, 
or  the  purchaser  to  receive,  the  injured  party  would  be  entitled 
to  relief  in  like  manner  as  he  would  be  for  an  injury  produced 
by  a  similar  cause  in  a  contract  of  any  other  species." 

In  this  case,  the  inference  of  either  fraud  or  gross  and  palpa- 
ble mistake  in  the  conveyance  is  unwarranted.  Twenty-two  acres 
of  surplus,  in  the  conveyance  of  four  hundred  acres  in  the  year 
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1786,  is  believed  no  yery  unusual  thing;  and  were  old  convey- 
ances  permitted  to  be  called  in  question  for  flmoh  cause,  no 
doubt  it  would  open  another  scene  of  contention  about  land, 
the  pernicious  effect  of  which  is  almost  incaloulahlo. 
Decree  of  the  general  court  must  be  affirmedy  witti 

Wallagb,  J.  absent. 


ELennedt  v.  Kennedt. 

[a  BDB,  464.] 

Perjobmahgs. — If  the  obligee  is  the  cause  of  the  non-performaaoe  of  a  oove- 
na&t^  the  obligor  is  thereby  discfaaigedi  Bat  where  one  oovmantB  to 
oonvey  land  to  another  aapposing  himself  heir,  and  it  tnnis  ont  after- 
wards that  the  other  is  heir,  an  aotion  of  oovenant  may  notwithstanding 
be  maintained. 

Ubasukb  ow  Baxaoib. — In  sooh  a  case  the  oansideration,  paid  with  liitsfest^ 
is  the  measure  of  damages. 

Oovenant.     The  case  is  stated  in  the  opinion. 

By  Court,  Logan,  J.  John  Kennedy  having  executed  his 
bond  to  Thomas  Kennedy  for  the  payment  of  two  hundred 
pounds,  with  a  condition  to  convey  two  hundred  and  fifiy  acres 
of  land  therein  specified;  the  obligee  brought  an  action  of  the 
oovenant  on  said  writing,  and  recovered  a  verdict  and  judgment 
to  reverse  which  the  defendant  below  prosecutes  this  writ  of 
error. 

The  first  assignment  of  error  is,  that  the  court  erred  in  over- 
ruling a  motion  for  a  new  trial  on  the  case  stated  in  the  bill  of 
exceptions.  The  bill  of  exceptions  exhibits  the  case  pretty 
much  at  length,  but  is  uncertain  with  regard  to  the  particular 
ground  relied  on  in  the  support  of  the  motion.  It  is  believed, 
however,  to  be  this,  that  the  obligee  had  procured  the  patent  to 
said  land  in  his  own  name,  and  so  prevented  a  performance  of 
the  condition  of  the  bond  by  the  obligor.  The  principle  will 
not  be  denied,  that  where  the  obligor  is  prevented  by  the 
obligee  from  complying  with  his  covenant,  that  he  shall  not  be 
liable  for  a  breach  of  his  contract.  But  it  is  conceived  the  cor- 
rectness of  the  rule  cannot  be  made  to  apply  to  this  case. 

The  land  sold  belonged  to  the  legal  representative  of  John 
Kennedy,  deceased.  Both  the  obligor  and  obligee  seem  to  have 
believed  that  the  obligor  was  the  person  entitled,  and  under  the 
faith  of  that  belief  the  contract  was  made.  But  it  turned  out 
that  the  obligee  himself  was  the  heir  at  law,  and  he  procured 
tl  e  patent  in  his  own  name.     The  question  as  to  the  measure  ol 
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damages  does  not  present  itself  in  the  ease.  It  is  not  pretended 
that  the  value  of  the  land  was  given.  The  right  was  cast  on  the 
obligee  hf  the  operation  of  law,  and  the  obligor's  inability  to 
convey  proceeded  from  the  act  of  law.  As  such  he  unques- 
tionably became  liable  for  the  amount  of  the  consideration  paid 
to  him,  with  interest  thereon,  if  the  jury  chose  to  find  that  sum 
in  damages. 

The  second  error  assigned  is,  that  there  is  a  material  variance 
between  the  declaration  and  writing  declared  on;  the  declaration 
going  on  a  covenant  to  convey,  and  the  writing  containing  no 
such  covenant. 

It  is  true  that  in  strictness  there  is  no  express  covenant  by  the 
obligor  that  he  would  convey.  He  obligates  himself  to  pay 
money,  but  adds  the  condition  that  he  may  avoid  it  by  convey- 
ing the  land.  This,  it  is  believed,  has  been  the  manner  in  which 
bonds  have  generally  been  executed  for  the  conveyance  of  land; 
and  although  the  condition  of  a  bond  is  intended  for  the  benefit 
of  the  obligor,  yet  by  oar  statute  regulating  civil  proceedings  it 
is  declared  that  "  in  all  actions  upon  any  bond,  or  on  any  penal 
sum  for  non-performance  of  covenants  or  agreements  in  any  in- 
denture, deed  or  writing  contained,  the  plaintiff  or  plaintiflb 
may  assign  as  many  breaches  as  he  or  they  shall  think  fit." 

By  this  act  the  condition  of  the  writing  must  be  brought  into 
view,  if  we  suppose,  the  plaintiff's  right  to  assign  as  many 
breaches  as  he  may  "  think  fit,"  in  an  action  founded  on  the 
bond,  or  on  the  penalty  therein,  if  he  chooses  to  declare  on  it. 
If,  then,  the  condition  of  the  writing  may  be  brought  into  view 
by  the  plaintiff  in  showing  his  right  of  action,  the  whole  writ- 
ing should  be  considered,  and  the  true  meaning  of  the  parties 
ooUected  therefrom. 

Now  if  this  be  a  correct  view  of  the  subject,  there  can  be  no 
doubt  but  that  the  same  rules  of  construction  which  would  gov- 
ern a  court  of  equity  must  apply  at  law;  for  the  rules  of  eri* 
dence  and  construction  of  writings  in  both  courts  are  the  same. 
But  in  equity  such  obligations  are  specifically  enforced  where  it 
is^  in  the  power  of  the  obligor  to  convey.  If,  therefore,  the 
condition  of  the  bond  shall  be  held  obligatory  on  him  in  that 
court,  leading  to  the  meaning  and  spirit  of  the  contract,  and 
not  leave  him  either  to  pay  tJie  penalty  or  discharge  the  con- 
dition of  the  bond  by  conveying,  as  he  finds  it  his  interest  to 
do  the  one  or  the  other,  so  if  the  condition  can  authorize  the 
assignment  of  breaches  at  law,  it  ought  to  be  in  the  seme  man« 
ner  construed.     If  this  be  a  correct  exposition  of  this  writing. 
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the  yariance  alleged  between  it  and  the  declaration  will  be  found 
not  substantially  to  exist. 

Whether  the  expression  of  Lord  Mansfield  in  2  Burr.  826,  is 
authority,  or  an  obiier  dictum  of  his  does  not  seem  in  the  pres- 
ent case  very  important.  One  position,  however,  taken  in  that 
expression,  seems  oonclusiYe,  that  the  condition  of  the  bond  id 
an  agreement;  for  if  it  be  no  agreement  it  could  not  operate 
against  the  penalty  of  the  bond,  nor  could  it  ever  be  enforced 
in  equity. 

Now  the  action  of  covenant  is  defined  to  be  for  the  recovery 
of  damages,  for  breach  of  any  agreement  entered  into  by  deed 
between  the  parties.  And  there  is  no  need  for  the  word  cove- 
nant, for  anything  under  the  hand  and  seal  of  the  parties  im- 
porting an  agreement,  amounts  to  a  covenant:  See  Esp.  N.  P. 
266-7.  The  condition  to  this  writing  is  the  agreement  of  the 
parties,  it  is  under  the  hand  and  seal  of  the  obligor,  binding 
on  the  obligee,  and  therefore  amounts  to  a  covenant.  As  such 
it  is  to  be  so  construed  as  to  correspond  with  the  intention  of 
the  parties  at  the  time  of  making  the  contract.  That  intention 
is  conceived  to  have  been  for  a  conveyance  of  the  land  in  the 
writing  mentioned,  and  the  action  of  convenant  therefore,  for 
a  failure  to  comply,  properly  lies. 

The  third  assignment  of  error  is,  that  the  action  of  covenant 
cannot  be  supported  on  said  writing.  It  is  answered  in  the  pre- 
ceding argument. 

The  judgment  of  the  circuit  court  must  be  afflrmed,  with  costs 
and  damages. 

Elliot  v.  Ailsbsrrt. 

[2  Bm,  478.] 

SLAxraBOUS  Words. — ^WoidB  spoken  in  relation  to  a  peraon'a  tnde^  ooonpa- 
tion  or  profession,  to  be  actionable  per  se,  must  cbazge  an  offense  that 
wonld  subject  the  person  to  coiporeal  or  other  infiunons  pmushmenii 
Bnt  to  charge  a  female  with  want  of  chastity  is  not  actionable  at  com- 
mon law. 

Slandeb.    The  case  appears  from  the  opinion. 

By  Court,  Botlb,  0.  J.  This  was  an  action  of  slander,  fox 
words  alleged  to  be  spoken  of  the  plaintiff  by  the  defendant, 
importing  a  charge  of  fornication.  The  verdict  and  judgment 
having  been  given  for  the  defendant  in  the  court  below,  the 
plaintiff  has  appealed  to  this  court. 

The  first  and  most  material  question  in  the  case  is  whether 
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the  words  are  actionable  or  not.  It  does  not  admit  of  a  doubt 
that  words  of  .a  similar  import  were  not  actionable  in  England, 
unless  they  were  spoken  of  a  female  in  London,  where  by  the 
custom  of  the  place,  prostitution  was  punishable  by  carting.  In 
that  country,  however,  offenses  against  chastity  were  subjects 
•of  ecclesiastioal  cognizance  only,  and  not  punishable  in  com- 
mon law  courts,  but  in  this  countiy  such  offenses  are  subject  to 
be  punished  by  fine.  A  question  then  occurs  whether  the  in* 
fliction  of  a  peculiar  penalty,  upon  the  person  guilty  of  such 
offense,  renders  the  words  actionable  upon  the  principles  of  the 
common  law.  We  have  not  been  able  to  find  any  case  in  the 
English  books  which  support  the  affirmatiye  of  this  question. 
In  the  case  of  Ikimer  t.  Ogden,  2  Salk.  696,  Holt,  Ohief  Justice, 
held  that  words  to  be  actionable  must  charge  an  offense  sub- 
ject to  an  infamous  punishment.  This  necessarily  implies  that 
the  punishment  should  be  something  more  than  apecuniaiy 
fine.  Comyns,  in  his  Digest,  classes  words  which  are  action- 
able when  spoken  of  a  common  person  into,  1.  *'  Words  which 
endanger  his  life;"  and,  2.  '*  Words  which  endanger  corporeal 
punishment."  But  he  has  given  no  class  of  cases  in  which  words 
imputing  an  offense  which  is  subject  to  a  pecuniary  penalty  only, 
have  been  held  actionable,  nor  is  there  any  such  an  one  to  be 
found  in  the  copious  collection  he  has  made  of  the  cases  upon 
this  subject.  The  same  observation  applies  with  respect  to  the 
cases  compiled  in  Bacon's  Abridgment.  The  rule  therefore 
evidently  deducible  from  the  whole  of  the  adjudged  cases  is, 
that  words  to  be  actionable  must  charge,  an  offense  subject  to 
corporeal  or  other  infamous  punishment. 

Were  words  which  impute  an  offense  against  chastity  held 
actionable,  upon  the  principle  that  the  offense  was  subject  to  a 
pecuniary  penalty,  the  same  rule  ought  to  be  applied  to  words 
importing  a  charge  of  sabbath-breaking,  profane  swearing, 
drunkenness,  or  any  other  offense  punishable  in  the  same  way; 
because  in  such  cases,  the  same  principle  would  be  applicable. 
If  we  adopt  a  principle,  we  must  pursue  it  whithersoever  it  may 
conduct  us,  or  we  shall  inevitably  be  inconsistent  with  our- 
selves. Such  an  extension,  however,  of  the  right  to  an  action 
for  slanderous  words  as  the  principle  in  question  would  lead  to, 
cannot  be  contended  for  on  the  score  of  expediency,  and  must 
be  admitted  to  be  wholly  unwarranted  by  the  rules  of  the  com- 
mon law.  If  it  be  said  that  an  offense  against  chastity  is  dis- 
tinguishable from  others  punishable  with  pecuniary  penalties, 
in  being  more  degrading  to  the  character,  it  may  be  answered 
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Uiat  this  is  a  distinotion  which  the  law  has  not  made,  and  where 
the  law  has  made  no  distinction^  judging  according  to  law, 
as  we  are  bound  to,  we  can  make  none.    We  are  therefore  of 
opinion  that  the  words  in  this  case  are  not  actionable. 
The  judgment  most  be  affirmed  with  costs. 

A  charKB  of  *  common  prottitate  wis  held  nol  aettonahU  ia  Btoob&r  t. 
Cqfin,  4  Am.  Deo.  837. 

Gat  v.  Moffit. 

[2  BCBD,  606.] 

Adyebsk  PosaEBBiOH. — ^A  mere  naked  posMflsion  lor  twenty  ywn  will  bar  an 
ejeotment,  if  moh  poeaeedon  be  adverse  and  hostile.  'Where  the  oooa- 
pant  olaima  nnder  or  through  the  paraon  haring  tilla^  ha  doea  nol  hold 
adTeraely. 

FI088B88ION  TO  BAB  EjBommiT.— To  bar  a  plaintiff  in  ejectment^  who  baa 
title  by  poaaeaaion  in  the  defendant^  strict  proof  ia  neoeaaaiy,  not  only 
that  possession  waa  taken  nnder  a  claim  hostile  to  that  of  the  real  owner, 
but  that  anoh  hostile  claim  haa  continued  on  the  part  of  the  auooeeding 
tenanta;  for  a  poaaeaaion  originally  adTcrae  may  be  converted  into  a 
friendly  poaaeaaion  by  an  agreement  to  hold  nnder  the  peraon  haring 
right 

Ejbotment.    The  case  appears  from  the  opinion. 

By  Court,  Looan,  J.  This  was  an  action  of  ejectment,  in 
which  the  appellant,  who  was  the  defendant  below,  relied  on 
his  adverse  possession  for  twenty  years.  One  of  the  grounds 
opposed  to  this  possessory  right  is  an  agreement  by  which  the 
defendant,  after  his  entry  on  the  land,  had  purchased  the  same 
from  the  plaintiff,  agreeing  therein  to  pay  rent  upon  certain 
contingencies. 

The  first  question  we  shall  examine  is  the  effect  of  that  agree- 
ment on  the  running  of  the  statute  of  limitations.  It  will  be 
admitted  that  a  mere  naked  possession  for  twenty  years  will  in 
general  bar  this  action.  But  a  right  thus  derived  must  be 
founded  on  an  adverse  possession.  In  the  case  before  us,  the 
question  therefore  arisen,  whether  the  agreement  subsequently 
made  communicates  to  the  original  possession,  and  converts 
that  which  before  was  adverse  and  hostile  into  a  friendly  pos- 
session; or  whether  it  shall  be  considered  as  conferring  a  dis- 
tinct right,  not  to  intermingle  or  connect  itself  with  that  pos- 
session. It  will  be  assumed  as  a  position  in  the  examination  of 
this  point,  that  the  appellant  claims  no  aid  from  a  title  orig- 
inally adversary,  but  depends  solely  on  his  length  of  possession. 
This  position  we  think  warranted,  because  the  right  to  hold  ia 
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professedly  fonnded  on  his  twenty  years'  possession,  and  on  no 
pretension  of  a  weak  and  defective  title  being  thereby  rendered 
Talid  and  legal.  The  possession  without  the  title  confers  tbe 
right  to  hold,  but  the  title  without  the  twenty  years'  possession 
would  be  unimportant.  Upon  this  idea  the  defendant  himself 
seems  to  haye  acted,  because  he  has  not  exhibited  an  adverse 
title;  for  although  he  sets  up  a  possession  under  the  claim  of 
Alexander  Templeton,  he  has  not  shown  what  that  claim  wbs, 
or  even  that  Templeton  had  any  claim. 

Begarding,  then,  the  appelhoit's  defense  as  resting  solely  on 
a  right  derived  from  the  possession,  we  come  now  to  examine 
the  application  of  the  law  to  his  case.  Where  one  claims  under 
or  through  the  other,  there  shall  be  no  adverse  possession  ui 
such  case  sufficient  to  give  a  title.  Nor  doe?  it  seem  to  vazy 
the  rule  that  such  claim  was  acquired  posterior  to  the  entry  on 
the  land.  For  where  a  cottage  built  in  defiance  of  a  lord, 
and  quiet  possession  of  it  for  twenty  years,  was  held  to  be  with- 
in the  statute;  yet  it  was  ruled  that  if  it  had  been  built  at  first 
by  the  lord's  permission,  or  any  acknowledgment  had  since 
been  made,  the  statute  would  not  run  against  the  lord.  And 
although  the  reason  there  assigned  is,  that  the  possession  of  a 
tenant  at  will  works  no  disseisin,  still  the  principle  is  the  same 
to  stop  the  running  of  the  statute  by  the  acknowledgment  or 
agreement  subsequently  made;  thereby  converting  an  adverse, 
hostile  possession  into  a  friendly  possession  claiming  protection 
under  the  same  right.  But  the  tenure  thus  conferred  seems 
unimportant  with  respect  to  the  ejBect  produced  on  the  run- 
ning of  the  statute;  for  whether  it  be  at  will,  for  a  term  of 
years,  or  for  a  greater  estate,  is  deemed  wholly  immaterial:  See 
Esp.  485;  Bull.  N.  P.  104. 

This  doctrine  seems  also  to  be  supported  in  the  case  of 
Brandt  Y.  Ogden^  decided  by  the  supreme  court  in  New  Tork,  1 
Johns.  157.  In  that  case  it  is  said,  that  in  order  to  bar  the  re- 
covery of  the  plaintiff  who  has  title,  by  a  possession  in  the  de- 
fendant, strict  proof  has  always  been  required,  not  only  that 
the  first  possession  was  taken  under  a  claim  hostile  to  the  real 
owner,  but  that  such  hostility  has  existed  on  the  part  of  the 
succeeding  tenants.  The  operation  of  the  statute  in  such  oases 
seems  to  cease  against  a  claim  purchased  or  brought  in  aid  of 
the  protection  of  the  possession.  A  claim  thus  recognized  and 
brought  in  to  protect  the  possession,  cannot  be  adyerse  and 
hostile  to  it.  And  when  in  the  general  persons  claim  hy  the 
same  title,  there  shall  be  no  adverse  possession  so  as  to  toll  the 
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entry,  but  the  entry  of  the  other  be  at  all  times  lawful:  Esp. 
434;  Co.  Lit.  242,  296.  If,  therefore,  we  consider  the  appel- 
lant as  having  no  other  title  than  that  derived  from  possession, 
and  that  his  possession  has  been  changed  from  an  adverse 
hostile,  into  a  friendly  possession,  it  follows  that  the  statute  of 
limitation  does  not  apply  to  his  case. 

A  second  point  worthy  of  examination  in  the  present  case  is 
this:  it  is  shown  from  the  bill  of  exceptions  that  after  the  de- 
fendant below  had  been  sometime  in  possession  of  the  land  in 
dispute,  but  before  the  expiration  of  the  twenty  years,  the  plaint- 
iff "  took  possession  of  the  one  thousand  acres  claimed  by  his 
patent,  and  of  which  the  land  in  controversy  is  part,  and  re- 
mained in  possession  ever  since."  But  within  a  few  years  after 
taking  possession,  the  defendant  bought  of  him  two  hundred 
acres,  part  of  the  said  one  thousand  acres,  including  the  land 
in  controversy.  It  will  be  unnecessary  to  determine  how  far 
the  entry  on  any  part  of  the  one  thousand  acres  would  be  con- 
sidered as  extending  to  the  two  hundred  acres  in  dispute,  since 
the  cause  before  us  does  not  require  it.  It  presents  a  posses- 
sion covering  the  land  in  controversy.  What  part  of  the  one 
thousand  acres  the  plaintiff  actually  entered  on  is  not  stated  in 
exclusion  of  any  other  part;  but  that  he  took  possession  of  the 
one  thousand  acres,  of  which  that  in  controversy  is  part.  And 
the  law  is,  when  two  have  entered,  he  shall  be  considered  as 
Having  possession  who  hath  the  better  title. 

It  is,  therefore,  considered  by  the  court  that  the  judgment  of 
the  drouit  court  be  affirmed,  with  cost. 

with  approval  in  Boone  v.  CUIm^  10  Pet  iS7»  M7. 


-'I* 


FiNLEY   V.  LtNOH. 

{2  Bm,  6M.] 

JilMRniBEAircM— Bbiudt. — ^If  the  vendor  repreeentt  his  tHlt  m  dMuraiid  nn* 
disputed,  an  inoonsidezable  interference  00  amall  as  not  to  laiae  a  pre- 
sumption that  it  would  materially  have  influenoed  the  pnrebaeer,  ia  not 
anfficient  to  vacate  the  contract  in  equity,  the  remedy  heing  for  damages 
against  the  vendor  at  law. 

Vxhdxb's  TnxB  FxtOTECTED. — ^A  vendor  of  a  tract  of  land  who  derives  hit 
title  from  one  grant  or  Bouroe,  cannot  set  up  another  conflicting  dlaim» 
acquired  before  or  after  the  aale^  to  prejudice  the  title  of  hit  vendee^ 

Bill  in  equity.     The  case  appears  from  the  opinion. 

By  Court,  Looan,  J.     This  is  a  suit  in  chancery,  brought  for 
the  purpose  of  rescinding  a  contract  for  land,  on  the  ground  of 
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fraad.  The  oomplainants,  wbo  are  appellants  in  this  oonii, 
allege  that  the  contract  was  entered  into  under  aasnranoes  that 
the  land  was  safe,  of  sure  title,  clear  of  interference,  and  free 
from  incumbrance.  These  allegations  are  in  substance  reported 
It,  therefore,  becomes  necessary  to  consider  whether  those  facts, 
under  the  circumstances  of  this  case,  ought  to  aToid  the  con- 
tract. 

The  first  point  we  shall  examine  in  relation  to  the  alleged 
misrepresentation  is  the  claim  set  up  to  the  land  in  question  hj 
tlio  defendants,  under  the  title  of  James  Kemp.  The  defend- 
ants held  the  obligation  of  Eemp,  for  a  moiety  of  a  large  tract, 
including  the  land  sold  to  Vinley,  to  which  tract  Eemp  had 
obtained  a  patent.  To  this  land  the  defendants  represented 
that  they  had  procured  a  deed  of  conTcyance  from  the  patentee, 
which  they  stated  was  in  the  hands  of  John  Jouitt,  who  had 
brought  the  same  from  Virginia.  The  complainant,  on  inquiry, 
finding  that  Jouitt  had  not  returned  from  Virginia,  refused  pay- 
ment and  applied  for  a  cancellation  of  the  contract,  which  the 
defendant  refused  to  cancel.  They  howeyer  procured  a  diTision 
of  the  said  tract  to  be  made  by  commissioners,  under  the  act  of 
assembly  in  such  cases  provided,  and  executed  their  deed  of 
conveyance  to  the  said  Finley  for  the  land  they  had  sold  him, 
which  he  received  in  preference  to  a  controversy  at  law  respect- 
ing their  bargain.  But  it  may  be  observed  that  the  deed  thus 
executed,  although  it  is  founded  on  the  report  of  the  commis- 
sioners, yet  it  is  of  prior  date  to  the  deed  of  the  oommissioneiB 
to  the  defendants.  A  mistake,  however,  of  this  sort  ought  never 
to  be  extended  to  set  aside  a  contract,  where  no  special  injury 
has  thereby  been  done,  l)esides  that  incident  to  and  the  neces- 
sary result  of  such  error.  The  acceptance,  therefore,  of  the 
deed  by  the  purchaser;  his  payment  moreover  of  the  first  in- 
stallment under  the  contract,  and  the  reception  of  the  land, 
and  continuing  in  its  undisturbed  possession,  presents  no 
ground  for  his  application  to  chancery  to  set  aside  the  contract, 
more  than  he  had  abandoned  in  waiving  his  first  objection,  and 
accepting  the  deed  founded  on  the  act  of  the  commissioners. 
But  the  abandonment  of  that  objection  and  receiving  the  deed 
under  a  kiowledge  of  the  title,  was  ratifying  the  contract  under 
the  circumstances  then  in  his  possession.  It  may  not  be  im- 
proper here  to  notice  that  the  deed  from  Jouitt  to  Lynch  is 
entitled  to  no  weight  in  this  cause,  because  it  is  not  shown  thai 
Jouitt  had  any  right  which  he  could  pass  in  the  said  land. 

A  second  ground  taken  for  the  rescission  of  the  contract  is 
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the  confliction  of  seyeral  adversary  claims.  Bui  those  claims 
axe  either  shown  to  have  been  purchased  up  by  the  defendant 
Lynch,  or  so  inconsiderably  to  interfere  with  the  land  purchased 
by  the  complainant's  ancestor  from  the  defendants,  that  eyen 
should  the  claims  be  valid  it  ought  not  to  vacate  the  contract; 
because  it  is  not  such  as  a  court  of  chancery  could  say  would, 
had  it  been  known  at  the  making  of  the  contract,  have  prevented 
the  bargain,  the  vendors  remaining  liable  for  the  damages  which 
might  accrue  under  their  warranty.  The  claim  which  most  in* 
terferes  with  that  of  Kemp,  and  with  the  land  sold  to  Finley ,  is  in 
the  name  of  Hemdon.  Upon  this  claim  the  elder  patent  has  been 
obtained.  And  it  appears  that  Lynch  had  become  the  proprietor 
thereof  by  conveyances  deduced  from  the  patentee,  prior  to  his 
sale  of  said  land.  But  whether  those  deeds  have  been  regu- 
larly executed  and  recorded  to  pass  the  title  at  law,  need  not 
be  now  determined.  If  however  they  have  been,  then  by  his 
deed  the  legal  title  was  transferred  to  Finley.  And  if  those 
deeds  have  not  been  duly  recorded  to  pass  the  legal  estate,  they 
have  nevertheless  combined  with  his  purchase  an  equity  in  that 
elaim,  and  may  give  the  paramount  title  in  law  to  the  land  in 
question. 

With  respect  to  the  claim  in  the  name  of  John  May,  an 
assignee  of  Coleman,  two  answers  may  be  given,  which 
seem  satisfactory  against  the  application  to  rescind  the  con- 
tract. First,  that  the  claim  as  exhibited  would  interfere  very 
little,  if  any,  when  laid  down  according  to  the  evidence  fur- 
nished; and  secondly,  that  John  May's  executors,  who  were 
empowered  by  his  will  to  make  such  sales,  sold  to  the  defend- 
ants the  moiety  of  Kemp's  claim,  which  includes  the  same 
land.  The  only  other  conflicting  claim  which  is  shown  in  this 
case,  interferes  too  inconsiderably  to  justify  a  total  rescissioa 
of  the  contract,  if  even  it  should  be  the  superior  claim. 

Another,  and  the  most  prominent  ground  exhibited  for  can- 
celing the  present  contract  is  this,  that  the  defendants  had, 
prior  to  their  sale  to  Finley,  given  a  mortgage  on  said  land. 
Toward  obviating  this  ground  for  vacating  the  contract,  it  is 
contended  that  the  mortgage  was  recorded  in  Jefferson,  and 
the  land  lies  in  Shelby  county.  This  objection  would  have 
been  conclusive  had  it  come  from  the  innocent  purchaser,  for  a 
valuable  consideration,  having  the  l^gal  title.  But  it  does  not 
follow  that  those  who  have  committed  the  fraud  may  avail 
themselves  of  the  legal  strength  of  the  innocent  against  those 
they  had  injured.     It  does  not  lie  with  them  to  force  the  last 
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pnrohaser,  contrary  to  both  his  contract  and  inclination,  to 
oppose  a  prior  equity,  which  they  had  created  in  the  first  place; 
and  in  the  second  were  aiming  to  destroy  suppressio  vert.  Bai 
the  defendants  rely,  moreoTer,  on  the  release  of  the  mortgagees 
to  the  land  sold  to  Finley.  This  we  think  they  haye  satisfac- 
torily shown,  and  therefore  that  the  contract  onght  not  to  be 
canceled;  for  the  complainants  are  to  eyery  jnst  and  sabstan- 
tial  purpose  possessed  of  the  subject-matter  of  the  purchase  as 
they  or  their  ancestors  had  expected. 

The  decree  dismissing  the  bill  must  be  afflxmad  with 
this  court. 

OwsLBT,  J.  absent. 


Instonb  V.  Frankfort  Bridok  Go. 

PBm^  67S.] 

Subscbibxb'b  Liabiutt— The  men  fact  of  *  saliMriptioa  to  the  timsm  ef  t 
oorpoiatioii  makes  a  sabeoriber  liable  for  the  amoont  of  his  sabsof^tiao. 

Statutobt  Remxdt  OuiOTLATiys.— The  remedy  given  by  statute  to  sell  tiie 
shazes  of  a  delinquent  stockholder  is  comvlatiye;  by  yirtae  of  the  iaoot^* 
poration,  the  right  to  sue  for  debts  belongs  to  the  oompaay,  of  wbieh 
they  are  not  deprived  by  the  statatory  remedy.  An  iinsiiiKiiissfiil  at- 
tempt to  sell  the  shares  does  not  deprive  the  oompaiiy  of  its  vsmedy  by 
aotion. 

Assumpsit.    The  case  appears  from  the  opinion. 

By  Oourt,  Botle,  0.  J.  This  was  an  aotion  of  auumpmL  Two 
counts  are  laid  in  the  declaration.  The  first  in  subsfeanos 
charges,  that  in  parsuance  of  ''  an  act  to  incorpoimte  the  Frank* 
fort  Bridge  Company/'  Instone,  the  defendant,  on  the  tflnth 
day  of  January,  1810,  subscribed  twenty  shares  in  the  capital 
stock  of  the  company,  the  shares  being  one  hundred  doUan 
each;  that  the  company  having  been  duly  organised,  and  th« 
directors  elected,  the  said  directors,  in  pursuance  of  the  powen 
vested  in  them  by  the  company,  and' by  the  act  aforesaid,  on 
the  fourteenth  day  of  February,  1810,  ordered  that  an  install* 
ment  of  ten  dollars  on  each  share  in  the  stock  of  the  company 
be  called  in,  payable  on  the  twenty-fourth  day  of  Maixsh  next 
thereafter,  and  that  the  clerk  of  said  company  take  negotiable 
notes  with  an  indorser  from  each  shareholder,  for  the  amount 
payable  by  him.  Of  all  which  the  defendant  then  and  there 
had  notice,  by  reason  whereof  and  by  virtue  of  the  act  of  as- 
sembly in  such  case  made  and  piovided,  he  became  liable  to 
pay  said  installments,  on  said  twenty  shares,  according  to  the 
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tenor  and  effect  of  said  order;  in  consideration  whereof  he  then 
and  there  promised  to  pay,  etc.  The  second  count  does  not 
Tery  materially  Taiy  in  its  general  outlines  from  the  first,  and 
need  not  therefore  be  particularly  stated.  The  defendant 
pleaded  non-assumpsit,  upon  which  issue  was  joined.  On  the 
trial  he  filed  a  bill  of  exceptions,  which  in  substance  states  that 
it  was  agreed  between  the  parties,  that  the  defendant  bad  sub- 
aoribed  for  twenty  shares;  that  it  was  admitted  by  the  plaintiff, 
that  on  the  sixteenth  day  of  April,  1810,  the  said  twenty  shares 
were  exhibited  for  sale  in  compliance  with  an  order  of  the  di- 
rectors, and  agreeable  to  an  advertisement;  that  only  two  of  the 
shares  were  sold,  and  they  sold  for  the  installments  then  due 
on  each  of  them,  and  a  return  thereof  made,  and  an  entry  on 
the  books  of  the  directors  that  the  others  were  not  sold  for  want 
of  bidders;  that  on  the  part  of  the  defendant,  it  was  admitted 
that  the  company  was  regularly  organized  and  the  directors 
duly  chosen,  that  the  orders  for  the  payment  of  the  installments 
were  made  by  the  directors,  and  the  demand  thereof  made  as  in 
the  declaration  is  set  forth;  which,  together  with  the  act  of  in- 
corporation, was  the  whole  of  the  evidence  in  the  cause.  Where- 
upon the  defendant,  by  his  counsel,  moved  the  court  to  in- 
struct the  jury  that  the  law  was  with  the  defendant  on  the 
whole  case,  and  that  the  plaintiff  had  shown  no  cause  of  action; 
but  the  court  refused  to  give  the  instruction,  and  a  verdict  and 
judgment  having  been  given  for  the  plaintiff,  the  defendant  has 
a^^pealed  to  this  court. 

The  first  error  assigned,  alleges  that  the  dedazation  is  in* 
sufficient,  in  not  having  set  forth  the  nature  or  terms  of  the 
subscription  for  shares  taken  by  the  defendant,  nor  any  state- 
ment of  facts  which  can  constitute  a  legal  and  valid  considera- 
tion for  the  promises  alleged  to  have  been  made  by  the  defend* 
ant  to  the  company.  In  some  respects  the  declaration  is  less 
formal  and  technical  than  it  might  have  been,  but  is,  we  think, 
substantially  good.  The  number  of  shares,  and  the  amount  of 
each  is  stated,  atid  the  nature  and  terms  of  the  subscription  in 
other  respects  were  not  necessary  to  be  set  forth,  otherwise  than 
by  a  reference  to  the  act  of  incorporation.  The  act,  though  a 
private  one,  we  are  bound  to  notice  without  being  specially 
jjleaded:  1  Lit.  E.  L.  E.  500;  and  as  the  nature  and  terms  upon 
which  shares  were  to  be  subscribed  are  apparent  from  its  pro- 
visions, the  averment  that  the  defendant  subscribed  in  pursu- 
ance of  the  act  is  sufficient.  Nor  can  the  objection  that  the 
declaration  contains  no  statement  of  facts  which  constitute  a 


640  LraroNX  v.  Fbanefobt  Bbidob  Oo.  {Keniackj, 

legal  and  yalid  consideration  for  the  promises  alleged  to  have 
been  made  by  the  defendant  be  sustained.  By  the  sabacription 
he  became  ipso  fado  a  member  of  the  asaociationy  and  therighta 
and  immunities  which  attached  to  him  in  that  capacity,  con- 
stitute a  sufficient  consideration  to  impose  upon  him  a  legal 
obligation  to  pay  according  to  the  terms  upon  which  shares 
were  authorized  to  be  subscribed.  When,  therefore,  the  com- 
pany was  legally  organized,  the  directors  duly  elected,  and  the;^ 
had,  as  they  were  authorized  to  by  the  act  of  incorporation, 
prescribed  that  an  installment  of  ten  dollars  upon  each  share 
subscribed,  should  be  paid  by  a  given  day,  and  the  defendant 
had  notice  thereof,  all  which  are  ayerred  in  the  declaration,  he 
became  legally  liable  to  pay  the  amount  of  such  installment 
upon  the  shares  held  by  him;  and  whenever  there  is  a  legal 
liability,  the  law  creates  a  promise  upon  which  an  action  of  <»- 
mimpsit  will  lie. 

Hie  second  error  assigned  is,  that  the  last  count  is  defeotive 
in  alleging  the  demand  of  the  payment  of  the  installment  therein 
mentioned  to  have  been  made  by  the  treasurer  instead  of  the 
clerk  of  the  company,  to  whom  the  payment  was,  by  the  order 
of  the  directors,  to  be  made.  This  objection  is  founded  upon 
a  mistake  in  point  of  fftct,  but  were  it  true  in  fact  and  sufficient 
iu  law,  it  could  not  now  be  regarded.  Entire  damages  are 
given  in  this  case,  and  although  where  there  are  several  counts 
in  the  declaration,  one  of  which  is  faulty,  the  defendant  may 
apply  to  the  court  to  instruct  the  jury  to  disregard  such  faulty 
court,  yet  if  entire  damages  are  given,  the  verdict  will  be  good: 
1  Lit.  E.  L.  E.  600. 

The  third  and  last  error  assigned  is,  that  the  court  below 
erred  in  not  giving  the  instruction  to  the  jury  required  by  the 
defendant^  as  stated  in  the  bill  of  exceptions.  To  have  a  oois 
rect  view  of  the  nature  of  the  objection  made  by  the  bill  of  ex- 
ceptions, it  is  necessary  to  revert  to  the  eleventh  section  of  the 
act  of  incorporation.  That  section,  after  providing  that  the 
amount  of  each  share  shall  be  paid  in  such  installments  as  the 
company  by  themselves  or  their  directors  should  prescribe, 
declares  that  ''if  the  installment  required  on  any  share  shall 
not  be  paid  at  the  time  prescribed,  the  direotors  shall  hsTe 
power,  on  giving  two  weeks'  notice  by  advertisement  in  one  or 
more  newspapers  published  in  Frankfort,  to  sell  by  puUio 
auction  all  the  right  and  interest  of  the  holder  or  proprietor  in 
such  share,  and  if  the  share  so  disposed  of  shall  sell  for  more 
than  the  amount  of  the  installment  or  installments  due  upon  ii« 
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t^e  overplus  shall  be  held  by  the  company  at  the  disposal  of 
each  delmqtient  proprietor/' 

It  is  oontended  on  the  part  of  the  defendant  that  as  the  stat- 
ute has  given  the  company  power  to  proceed  against  a  delin- 
quent shareholder,  by  exposing  his  shares  to  public  sale,  they 
can  have  no  right  to  resort  to  a  remedy  by  action.  This  posi- 
tion can  only  be  maintained  upon  the  principle  that  for  the  de- 
fault of  a  shareholder  in  not  paying  what  is  due  upon  his  sub- 
Boriptiony  the  company  would  have  had  no  remedy  unless  it  had 
been  expressly  given  by  the  act  of  incorporation,  or  upon  the 
principle  that  the  right  given  by  the  act  to  sell  the  shares  of  a 
delinquent  snbecriber  is  negative  of  the  company's  right  to  any 
other  remedy.  The  first  of  these  principles  is  evidently  inad- 
missible. A  corporation  is  an  artificial  person  which,  when 
formed  and  named,  acquires  many  powers,  capacities  and  inca- 
pacities. Some  of  these,  as  Blackstone  observes,  are  necessary 
and  inseparably  incident  to  every  corporation,  and  are  tacitly 
annexed,  of  course,  as  soon  as  the  corporation  is  duly  erected. 
Such  is  the  right  or  capacity  to  sue  or  be  sued,  implead  or  be 
Impleaded,  grant  or  receive,  and  do  all  other  acts  as  a  natural 
person  may:  1  Bl.  Com.  502.  It  follows,  therefore,  that  the 
right  to  sue  would  attach  to  the  company  as  soon  as  it  was 
organized  upon  principles  of  the  common  law,  independent  of 
any  provision  in  the  act  creating  the  company.  Nor  can  we 
perceive  that  it  can  make  any  difference  with  respect  to  the 
right  to  suit,  whether  the  debt  or  demand  is  due  by  subscrip- 
tion or  accrues  on  any  other  account.  The  subscriber  is  as 
much  bound  to  pay  the  amount  of  the  shares  subscribed  by  him 
as  he  would  be  to  pay  any  other  debt,  and  the  right  of  the  com- 
pany to  demand  payment  is  no  less  incontestible.  Where  there 
is  thus  an  obligation  on  the  one  to  pay,  and  a  right  in  the  other 
to  demand  payment,  the  failure  to  pay  necessarily  superinduces 
a  remedy  by  suit. 

That  the  provision  of  the  act  giving  to  the  company  the  right 
to  sell  the  shares  of  a  delinquent  subscriber  does  not  amount  to 
a  negation  of  their  right  to  any  other  remedy,  seems  equally 
clear.  The  provision  is  in  the  affirmative,  and  it  is  a  maxim  of 
law  that  an  affirmative  statute  does  not  take  away  the  common 
law.  The  remedy,  therefore,  given  by  the  act  is  cumulative 
only,  and  the  company  had  a  right  to  resort  either  to  that  or 
the  remedy  which  the  common  law  g%kve.  It  was  mentioned  in 
the  argument  as  a  rule  of  law,  that  where  a  statute  creates  a 
right,  and  prescribes  a  mode  in  which  it  shall  be  enforced,  the 
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mode  prescribed  by  the  statate,  and  no  other  mnst  be  pnrsaed- 
Whether  such  a  rule  exists  or  not  is  not  material  to  decide;  for  it 
is  plain  that  is  wholly  inapplicable  to  the  case  before  the  coart 
The  right  to  the  demand  due  from  the  defendant  was  not  giyen 
to  the  company  by  the  act  of  incorporation.  That  act  by  creat- 
ing the  corporation  gave  it  capacity  to  acquire  the  right,  bat 
the  right  itself  was  acquired  by  the  defendant's  becoming  a  sub- 
scriber; its  existence,  therefore,  depended  upon  his  consent, 
and  was  not  and  could  not  have  been  created  by  the  act  of  in- 
corporation. 

But  it  is  further  urged  that  as  the  company  have  elected  to 
proceed  under  the  act,  by  exhibiting  for  sale  the  shares  sub- 
scribed by  the  defendant,  they  are  precluded  from  resorting  to 
a  suit  at  law.  Had  the  shares  been  sold,  their  right  to  sue  the 
defendant  would  without  doubt  have  been  destroyed.  But  an 
unsuccessful  attempt  to  sell  must  surely  be  attended  with  a  dif- 
ferent effect.  In  that  case  his  right  to  the  shares  and  to  the 
immunities  and  emoluments  attached  to  them  remained,  and 
therefore  according  to  the  dictates  of  law,  as  well  as  of  common 
sense,  his  obligation  to  pay  could  not  be  extinguished. 

Judgment  must  be  affirmed,  with  damages  and  costs. 

Wallaob,  J.  absent. 


See  a  nmilar  oaee,  Wareuter  Tumpihe  Ch.  ▼.  WiOard^  4  Am.  Dea  Ml  Bil 
see  ihM  dootrine  limited  Id  ulfMiomr  TWni^ 


Moors  v.  Tubbsvilub. 

[aBBB,«oa.] 

Fiun  BvmMiiiTAnoK  bt  Vbndob.^A  falee  nffirmstion  by  a  vendor  if  to 
a  matter  whereof  the  vendee  might  have  aecertained  the  tnth  or  fde^ 
hood,  by  ordJiury  yigilanoe  and  attention,  is  not  a  oaaae  of  aotion. 

DiOBiT.    The  opinion  states  the  case. 

By  Court,  Botlb,  C.  J.  This  was  an  action  upon  ihe  ease  for 
a  deceit.  The  plaintiff  in  the  action  alleges  in  substanoe  that 
on  the  seventh  day  of  September,  1709,  he  gave  to  the  defend- 
ant his  obligation  to  deliver  by  the  twenty-fifth  of  December 
next,  thereafter,  a  negro  man,  between  the  age  of  sixteen  and 
twenty-five,  equal  in  value  to  a  negro  man  by  the  name  of  Moses, 
belonging  to  James  McCallister;  that  at  the  time  of  executing 
the  obligation,  the  plaintiff  knew  nothing  of  Moses  or  his  value; 
that  the  defendant  well  knowing  the  value  of  Moses,  artfully, 
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deceitfulljy  and  with  an  intent  to  induce  the  plaintiff  to  enter 
into  the  contract,  repreaented  to  him  that  Moses  was  at  most 
not  worth  more  than  four  hundred  and  fifty  dolhirs,  when  in 
truth  and  in  fact  he  was  worth  five  hundred  dollars;  that  the 
plaintiff,  relying  with  confidence  upon  the  representation  of  the 
defendant  was  induced  thereby  to  enter  into  the  said  obligation; 
that  intending  to  be  faithful  in  the  performance  of  his  contract, 
the  plaintiff  procured  and  tendered  to  the  defendant  a  negio 
man,  who,  from  the  representations  made  by  the  defendant  of 
Moses,  was  equal  in  value  to  him,  and  in  every  other  particular 
answering  the  description  required  by  the  contract;  but  that  the 
defendant  refused  to  receive  him,  alleging  him  to  be  of  less 
value  than  Moses;  that  the  defendant  afterwards  commenced  an 
action  against  him,  the  plaintiff,  on  his  obligation,  and  on  the 
trial  gave  evidence  that  Moses  was  of  the  value  of  five  hundred 
dollars,  and  recovered  a  verdict  and  judgment  accordingly, 
which  judgment  has  been  fully  paid  and  satisfied.  By  means 
of  all  which  premises  the  plaintiff  avers  he  hath  been  damaged, 
and  therefore  sues.  The  defendant  pleaded  not  guilty,  upon 
which  issue  was  joinedi  and  the  plaintiff  had  a  verdict  and 
judgment,  to  reverse  which  this  writ  of  error  is  prosecuted  by 
the  defendant. 

The  only  point  which  will  be  necessary  to  decide  is,  whether 
the  declaration  contains  matters  sufficient  in  law  to  maintain 
the  action.  The  misrepresentation  of  the  value  of  Moses,  is 
the  gist  of  the  action.  That  a  misrepresentation  or  suggestion 
of  a  falsehood  with  respect  to  a  fact  of  this  kind,  whereby 
another  is  deceived,  is  a  violation  of  good  faith,  and  conse* 
quently  a  deviation  from  the  rules  of  moral  rectitude,  must  be 
admitted.  It  however  does  not  necessarily  follow  that  it  is  suf- 
ficient to  induce  a  right  of  action.  There  are  many  instances 
in  which  a  person  may  be  guiliy  of  a  moral  delinquen<7  with- 
out incurring  a  legal  responsibility,  for  legal  obligations  are 
necessarily  more  circumscribed  in  their  nature  than  moral 
duties.  Fides  sarvanda  is  indeed  a  rule  of  law,  as  well  as  of 
morality,  and  will  be  rigorously  enforced  in  favor  of  one  who  ia 
chargeable  with  no  culpable  negligence  or  inattention  to  his 
own  interest.  But  to  one  so  chargeable  the  law  will  not  afford 
relief.  Thus  it  has  been  decided  that  no  relief  lies  against  a 
vendor  for  having  falsely  affirmed  that  a  person  bid  a  particular 
sum  for  the  estate^  although  the  vendee  was  thereby  induced  to 
purchase,  and  was  deceived  in  the  value  of  the  estate:  Sug.  3;  1 
Com.  Dig.  243;  and  1  Boll.  Ab.  101;  1  Sid.  146,  there  cited. 
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Kor  wiU  an  action  lie  for  a  false  affirmation  of  value^  as  if  the 
seller  affiima  that  lands  or  jewels  are  of  so  much  valae  -when 
they  are  not,  for  it  is  deemed  the  purchaser's  own  follj  to 
credit  a  nude  assertion  of  that  nature.  Besides,  value  consists 
in  judgment  and  estimation,  in  which  many  men  differ:  See 
the  authorities  before  cited.  These  cases  have  always  been 
considered  good  law,  and  in  principle  they  are  not  distingiush- 
able  from  the  one  before  the  court.  The  law  does  not  deny  its 
aid  in  such  case  because  it  looks  upon  a  want  of  candor  and 
sincerity  with  indulgence,  but  because  it  will  not  encourage 
that  indolence  and  inattention  which  are  no  less  pernicious  to 
the  interest  of  society.  A  diligent  attention  to  our  own  con- 
cerns, as  well  as  good  faith  to  others,  is  a  virtue,  and  the  law, 
while  it  recogil^zes  the  rules  which  tend  to  preserve  the  latter, 
at  the  same  time  is  careful  to  guard  the  principles  which  prompt 
to  the  exercise  of  the  former.  With  respect  to  points  plainly 
within  the  reach  of  every  man's  observation  and  judgment,  and 
where  an  ordinary  attention  would  be  sufficient  to  guard  against 
imposition,  the  want  of  such  attention  is,  to  say  the  least,  an 
inexcusable  negligence.  To  one  thus  supinely  inattentive  to 
his  own  concerns,  and  improvidentiy  and  credulously  confiding 
in  the  naked  and  interested  assertions  of  another,  the  maxim 
'*  vigUantibiLS  nan  dormientibus  Jura  subveniuni"  emphatically 
applies  and  opposes  an  insuperable  objection  to  his  obtaining 
the  aid  of  the  law. 

The  ignorance  of  the  plaintiff  in  this  case  with  respect  to  the 
value  of  Moses,  adds  no  strength  to  his  daim.  Moses  belonged 
to  a  third  person,  and  for  aught  that  appears  was  as  aooessiUe 
to  the  plaintiff  as  to  the  defendant.  Besides,  if  it  were  the 
intention  of  the  parties  that  the  plaintiff  should  not  have  been 
bound  to  deliver  a  negro  of  greater  value  than  he  alleges  the 
defendant  represented  Moses,  it  was  easy  to  have  made  his  en- 
gagement according  to  a  stipulated  price,  instead  of  referring 
to  an  uncertain  standard  of  which  he  was  ignorant;  and  not  to 
have  done  so  must  be  ascribed  to  a  want  of  that  vigilance  and 
attention  which  all  men  ought  to  bestow  upon  their  own  affiuia. 

The  declaration  therefore  shows  no  cause  of  action,  and  the 
judgment  is  consequently  erroneous  and  must  be  levened. 


GASES 

DV  THB 

SUPERIOR  COURTS 

or 

TENNESSEB. 


Jones  t;.  Jonis. 

p  OwmaaoKt  S.] 

Rtimwipmjuvm  Law,  what  is  not.—A  atatate  dedaring  tMkkrj  to  be  a 
oaaaa  of  diyoroOi  and  giving  power  to  the  oonrta  to  grant  diTovoea  for 
adnlteiy  oonunitted  before,  as  well  aa  after  ita  paaaage,  ia  not  a  retro- 
apeetivB  law  within  the  meaning  of  the  constitational  prohibition. 

Petition  for  divorce  under  the  statute  allowing  diyoroes  for 
certain  oausee.  The  question  was  whether  the  legislature  could 
make  that  a  cause  of  divorce  which  was  not  before  the  statute 
passed. 

Kennedy f  for  defendant,  objected  to  eridenoe  going  to  prove 
acts  prcTious  to  the  passage  of  the  act,  as  it  would  give  to  it  a 
retrospective  and  ex  posi  facto  operation,  contraiy  to  the  decla- 
ration of  rights  in  the  constitution;  and  in  order  to  show  that 
it  was  contraiy  to  the  intention  of  the  legislature  to  make  acts 
which  occurred  previous  to  the  passage  of  the  law  causes  of 
divorce,  he  read  the  eleventh  section  of  the  act,  which  divorces 
several  persons  therein  mentioned.  This,  he  claimed,  showed 
clearly  that  these  could  not  be  divorced  under  the  general  prin- 
ciples of  the  act,  for  causes  which  had  already  taken  place;  for 
if  they  could,  this  action  of  the  legislature  was  meaningless. 
It  would  have  left  such  cases,  as  others,  to  the  general  opera- 
tion of  the  act. 

Overton,  J.  Not  having  had  any  practice  under  this  act, 
nor  any  occasion  to  consider  it  maturely,  I  may  eir  in  the  con« 
struction;  but  the  words  of  the  second  section  are  so  clear  and 
precise  that  no  doubt  can  be  entertained  of  the  meaning  of  the 
legislature.    The  words  are  "that  if  any  person  hath  been  or 
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shall  be  injured/'  etc.,  but  it  does  not  seem  neoessary  to  gixe 
any  decisive  opinion  upon  this  part  of  the  act  now,  as  it  may 
be  necessary  to  consider  other  parts  of  it,  and  then  the  whole 
can  be  taken  under  one  view.* 

White,  J.  In  the  construction  of  acts,  it  is  neoessary  to  con- 
sider the  whole  of  the  act  together,  so  that  a  distinct  view  of 
what  wa8  the  mind  of  the  legislature  may  be  had;  the  act  should 
be  so  construed  that  each  part  may  have  its  operation  if  pofld- 
ble.  The  meaning  of  the  second  section  is  unequivocal  when 
standing  alone;  the  words  "hath  been''  are  appropriate  and 
clear  of  ambiguity,  and  by  it  the  legislature  clearly  meant  to 
include  causes  of  divorce  which  happened  previous  to  the 
passage  of  the  act;  but  it  is  urged  that  the  eleventh  section 
shows  that  this  was  not  the  meaning.  This  section  may  have 
an  operation  upon  the  most  rational  principles,  without  inter- 
fering with  the  meaning  already  stated.  It  is  well  known  that 
the  legislature  had  frequently  been  incommoded  by  numerous 
applications  for  divorces  each  session,  and  it  was  conceived  that 
much  of  the  time  of  that  body  was  injuriously  exhausted  by 
inquiries  of  this  kind.  No  doubt  but  the  cases  referred  to  by 
the  eleventh  section  were  before  the  legislature  at  the  time  it 
was  determined  to  pass  a  general  law,  vesting  authority  in  the 
courts.  The  house  having  at  that  time  made  the  inquiries 
in  the  cases  embraced  by  the  eleventh  section,  and  seeing  there 
was  propriety  in  divorcing  the  persons  referred  to,  thought  fit 
by  a  legislative  act  to  do  it.  It  was  certainly  not  improper  to 
do  so,  the  facts  being  then  in  the  possession  of  the  legislative 
body,  it  was  but  little  trouble  or  expense  to  insert  this  section; 
much  less  inconvenience  would  arise  from  this  method  than  by 
the  subsequent  institution  of  suits,  when  much  of  the  useful 
time  of  a  court  of  justice  would  be  employed.  Now  these  rea- 
sons, so  far  from  being  inconsistent  with  the  second  section, 
entirely  accord  with  it. 

For  my  own  part,  I  do  not  think  such  a  provision  unconsti- 

*  Tbe  court  was  composed  of  Campbell,  WUte,  and  OTexi(»i,JJ.  The  fink  judicial  ^p* 
lem  was  known  aa  the  distrlot  or  sapezlor  court  aystem  which  went  into  elfect  in  April. 
1796,  and  waa  composed  of  three  Jndgee,  until  the  faU  of  1807,  when  another  Judge. 
Humphreys,  was  added.  Thia  system  continued  until  January  1810,  when  a  court  of  ecron 
and  appeals  waa  established,  consisting  at  first  of  two  Judges,  afterwaida.  In  1815,  la- 
creased  to  three;  again  in  1823  to  four,  and  in  18M,  for  a  few  months,  to  flTS;  thenredaosd 
to  four  again,  which  continued  to  be  the  number  until  the  courta  were  reoiganiied  nsder 
the  constitution  of  1834.  Daring  the  entire  i>eriod,  except  ftom  1831  to  1884,  and  Babs»< 
qnently  under  the  constitution  of  1834,  the  Judges  were  of  equal  grade,  without  a  chief 
Justice  or  president.  ^Under  the  constitution  of  1834  the  court  waa  compoaed  of  thiee 
Judges,  and  tho  court  was  styled  the  supreme  court. 
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tutionaly  nor  does  the  act  violate  the  seotions  of  the  bill  of 
rights  referred  to.  If  it  appeared  that  the  act  of  assembly  was 
inconsistent  with  the  constitution,  I  feel  no  difficaltj  in  saying 
that  I  could  not  carry  it  into  effect.  There  is  certainly  a  dis* 
tinction  between  acts  which  are  offenses  and  such  as  are  indiffer- 
ent in  their  own  nature.  In  the  last  case  no  subsequent  act  cai« 
convert  them  into  crimes.  As  to  the  first,  consistent  with  the 
practice  of  every  country,  the  legislature  exercises  the  power  of 
providing  a  special  or  more  convenient  remedy.  Applying 
these  ideas  to  the  case  before  the  court,  it  appears  clear  to  me 
that  the  act  has  only  provided  a  remedy  for  an  offense  which 
was  in  its  own  nature  such  before  the  passage.  I  agree  with 
the  counsel  in  thinking  that  this  act  ought  to  be  construed 
strictly.  I  feel  it  my  duty  to  reconcile  the  constitution  with 
the  acts  of  the  legislature.  It  is  certainly  the  sovereign  power, 
and  its  acts  should  always  be  supposed  to  be  consistent  with 
the  constitution,  unless  the  contrary  appear  beyond  any  doubt. 

Overton,  J.  It  is  certainly  true  that  this  act  should  be  con- 
strued strictly.  It  is  evident  the  legislature  so  designed  it,  and 
the  public  good  requires  it  for  many  reasons.  This,  however, 
it  seems  to  me,  cannot  affect  the  point  under  the  consideration 
of  the  court,  for  the  construction  of  all  acts  must  be  alike  when 
free  from  any  kind  of  ambiguity.  The  words  of  the  second 
section  present  such  a  case  to  my  mind,  '*  that  if  any  person 
haih  been,  or  shall  be  injured  iu  any  of  the  ways  above  men- 
tioned," meaning  the  causes  pointed  out  in  the  first  section, 
then  such  person  shall  be  entitled  to  a  divorce. 

The  opinion  given  of  the  meaning  of  the  eleventh  section  ia 
certainly  correct.  It  is  perfectly  compatible  with  the  retrospect- 
ive view  of  the  second.  They  stand  on  the  same  footing,  and 
there  was  no  greater  power  under  the  constitution  to  enact  the 
special  retrospective  principle  of  the  same  nature  in  the  section. 
If  the  constitution  did  not  give  it,  the  legislature  could  no  more 
exercise  such  a  power  as  is  manifested  by  the  eleventh  section, 
than  it  could  communicate  a  general  power  of  a  similar  nature 
to  the  superior  courts  by  the  second  section. 

There  is  certainly  a  distinction  between  an  act  which  is  malum 
in  86,  and  one  which  is  in  its  own  nature  indifferent.  The 
legislature  ought  to  be  competent  to  modify  the  means  of  sup- 
pressing vice,  or  affording  a  more  competent  remedy  when 
requisite.  Adultery  by  the  law  of  nature  is  an  offense.  It  was 
so  before  the  passage  of  this  act,  and  an  evil  in  any  possible 
Tiew  of  the  subject.     The  act  by  affording  relief  for  a  mattex 
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which  was  criminal  in  itself,  muat  be  considered  aa  so  f ar 
remedial;  and  not  ex  post  fado  as  has  been  contended.  Black- 
stone  and  other  law  writers  define  an  ex  po9i  /ado  law  to  relate 
to  public  punishment,  and  this  certainly  was  the  sense  in  which 
the  framers  of  the  constitution  received  it,  else  why  make  use 
of  the  expression  ''retrospective"  also?  This  part  of  the  act 
may,  in  a  general  sense,  be  called  retrospective,  bat  in  legal 
phraseology  it  cannot  be  called  ex  post/ado.  In  my  view  of  the 
constitution,  it  cannot  be  construed  in  violation  of  it  The  con- 
stitution says  that  *'  no  retrospective  law  or  law  impairing  the 
obligation  of  contracts  shall  be  made."  Betrospective,  here, 
was  inserted  from  abundant  caution.  It  was  intended  to  em- 
brace rights,  and  not  modes,  of  redress;  the  last,  from  the  nature 
of  things,  must  be  left  open  to  legislative  modification.  It  is 
not  possible  for  me  to  suppose  that  any  body  of  enlightened 
men  ever  intended  to  put  it  out  of  the  power  of  the  legislature 
to  provide  a  remedy  for  many  past  transactions,  which  the  im- 
mutable principles  of  justice  might  require;  such  an  institution 
must  suppose  absolute  foresight  in  man,  which  we  all  know  is 
not  one  of  his  attributes.  The  wisest  government  that  ever  ex- 
isted could  not  possibly  foresee  many  evils  which  might  require 
a  remedy  consistent  with  justice  and  the  law  of  our  nature.  The 
legislature,  as  it  appears  to  me,  meant  that  the  word  ''retro- 
spective "  should  be  restrained  in  its  acceptation  to  contracts, 
but  not  marriage  contracts,  being  incapable  in  its  very  nature  of 
the  application  of  such  a  principle.  The  ninth  section  of  this 
act  presents  a  distinct  cause  of  divorce  a  mensa  d  ihoro,  which 
is  entirely  prospective;  the  causes  expressed  in  the  first  section 
are  entirely  a  vinculo  matrimonii. 

Upon  an  issue  of  fact  being  referred  to  a  jury,  they  found  the 
defendant  guilty  of  adultery;  whereupon  the  court  gave  judg- 
ment for  a  divorce,  and  appointed  oonunissioners  to  divide  the 
property  according  to  the  circumstances  of  the  parties. 


See  note  to  Dct^  y.  Van  Kleeek,  a/nU,  316,  where  the  sabjeot  of  retwipect' 
Ive  aoti  is  oonsidered. 


Statk  V.  Anderson. 

[3  Otbbxoh,  t.] 

BomoEDB  FuBUiiSD  MuRBBB. — ^Homicide  is  presumed  to  ba  nnmkr 

ouoametaiioes  are  made  to  appear  which  extenhate  the  killing,  and  na> 
der  it  either  jostifiable  or  excusable  homicide;  and  the  state  of  the  mind 
is  the  criterion  from  which  an  opinion  must  be  formed. 
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Ibtixnt. — The  law  knows  of  no  specific  time  within  ^dikli  aa  iatnt  to  kill 
most  be  fonned  00  as  to  make  it  mnrder;  a  moment  anteeedent  to  the  act 
ia  as  completely  sufficient  as  a  day  or  any  other  timsu 

Indictment  for  an  assault  and  battery  with  an  intent  to  mur- 
der; plea,  not  guilty.  The  defendant,  with  five  or  six  others  in 
company,  were  quarreling  with  a  man  by  the  name  of  Stephens. 
The  i^rosecutor  and  another  then  present  interfered  in  a  peace- 
able manner  to  reconcile  them;  but  one  of  the  party  struck  the 
prosecutor,  a  fight  ensued,  and  the  prosecutor  in  the  melee  was 
struck  by  a  stone,  thrown  by  the  defendant,  on  the  upper  part  of 
the  nose,  which  stunned  him  and  lacerated  his  nose  so  that  in 
drinking  water  passed  through  the  wound  before  it  was  healed. 
Two  witnesses  preyed  that  the  defendant  acknowledged,  at  dif- 
ferent times,  his  having  thrown  the  stone  at  the  proaeoutor  with 
an  intention  to  kill  him,  but  that  he  missed  his  aim,  to  his 
regret. 

The  AUomey^Oeneral  argued  that  if  the  proaeoutor  had  been 
killed  it  would  have  been  murder,  and  that  the  confession  of  the 
defendant  with  respect  to  his  intention  was  the  highest  evidence. 

Barry ^  Wharton  and  WiUiama,  for  the  defendant. 

By  CovBT.  The  true  ground  upon  which  this  question  rests, 
is  whether  it  would  have  been  murder  had  death  ensued  from 
the  stroke  of  the  stone;  homicide  is  presumed  to  be  murder, 
unless  circumstances  are  made  to  appear  which  extenuate  the 
killing  and  render  it  either  justifiable  or  excusable  homicide. 
It  is  a  question  which  may  be  determined  by  a  jury,  what  degree 
of  provocation  shall  mitigate  the  offense.  The  state  of  the  mind 
is  the  criterion  from  which  an  opinion  must  be  formed;  the 
provocation  should  appear  so  great  as  to  produce  temporary 
loss  of  reason  by  the  ascendancy  of  passion.  It  must  be  mur- 
der where  an  intent  to  kill  accompanies  the  act  producing 
death.  The  law  in  tenderness  to  human  frailty,  under  such 
circumstances  of  great  provocation  as  to  produce  a  suspension 
of  the  empire  of  reason,  suffers  the  offense  to  be  considered 
manslaughter  only;  but  the  idea  of  volition  or  an  intent  to  kill 
includes  malice  prepense,  and  removes  the  very  basis  upon 
which  manslaughter  is  founded,  which  is  such  a  temporary  de- 
rangement of  the  mind  as  to  be  incapable  of  seeing  the  irame* 
diate  conseqences  of  its  own  acts. 

The  law  knows  of  no  specific  time  within  which  an  intent  to 
kill  must  be  formed  so  as  to  make  it  murder.  If  the  will 
accompanies  the  act,  a  moment  antecedent  to  the  act  itself 
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which  oftOflas  death,  it  seems  to  be  as  oompletelj  sufficient  to 
make  the  offense  morder,  as  if  it  were  a  day  or  any  other  time. 
Should  the  jury  be  of  opinion  that  it  was  the  desire  of  the 
prosecutor,  in  a  peaceable  manner,  to  restore  harmony  to  the 
company  who  were  quarrelling,  they  will  consider  it  a  worthy 
and  lawful  act,  and,  so  far  from  being  an  improper  intermeddling, 
was  his  duty  as  a  good  citizen  to  do  so.  Should  the  juiy  find 
that  the  defendant  threw  the  stone  which  struck  the  prosecu- 
tor with  an  intent  to  kill,  they  will  find  him  guilty,  otherwise 
not. 

The  jury  found  the  defendant  guilty.  It  was  proved  that  he 
had  not  any  property.  The  court  fined  him  ten  dollars,  and 
adjudged  that  he  should  be  imprisoned  two  mouths,  and  until 
the  fiuoe  should  be  paid. 

OooK  V.  Taylor. 

12  Otbdoh.  49.] 

PUEADiNQ  CoYENANTS  Feeiobmxd.  —The  plea  of  ooreoAiitB  petfozmed  admite 
the  due  and  jnoper  exeoation  of  the  bond  on  which  Bnit  is  broaght,  and 
if  the  covenant  be  to  make  title  to  land,  it  implies  the  defendant  had 
made  title;  and  he  must  prove  it»  or  show  by  law  that,  agreeably  to  the 
pUuntiffs  own  showing  he  was  not  bound  to  make  it. 

Tdcb  of  CoNVEYANCis. — When  no  time  is  specified  in  a  bond  to  convey,  the 
law  implies  that  the  conveyance  is  to  be  made  in  a  reasonable  time. 

Pabol  Evidsncs  as  to  Quantity,  etc. — Where  a  covenant  to  convey  land 
is  silent  as  to  the  precise  quantity,  quality  and  boundaries,  parol  evi- 
dence is  admissible  as  to  these  points;  but  not  as  to  the  meaning  of  tha 
covenant  so  far  as  it  goes. 

MxASUBB  ov  Damages  on  Oovbnantto  Convey. — ^The  measure  of  dsmsfly 
for  the  breach  of  a  covenant  to  convey  land  is  the  value  of  the  land  al 
the  time  fixed  for  the  conveyance,  with  interest. 

AonoN  on  a  bond  given  by  the  defendant  to  Stephen  Bean  in 
the  year  1800,  containing  a  covenant  to  convey  part  of  a  five 
hundred  acre  tract,  with  a  reference  to  one  of  the  lines  of  a 
tract  which  had  been  previously  sold  out  of  the  same  tract.  The 
quantity  or  particular  boundaries  were  not  expressed.  The 
plea  was  coYenant  performed,  non  in/regit  oanveniionem,  and 
release;  replications  and  issues  on  the  first  two  pleas.  Qyer 
and  demurrer  and  joinder  in  demurrer  as  to  the  last  The  cove- 
nant was  assigned  by  Stephen  Bean  to  John  Bean  in  the  year 
1801;  and  by  him  to  the  plaintiff  in  1806.  This  covenant  was 
signed  by  the  defendant  and  Stephen  Bean;  no  time  within 
which  the  title  should  be  made  was  expressed  in  it.  There  was 
a  covenant  on  the  part  of  Bean,  in  these  words:   *'  For  whioli 
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land  said  Bean  does  promise  to  pay  said  Taylor  one  dollar  fifty 
cents  per  acre."  And  on  the  part  of  Taylor  it  was  covenanted 
that  if  the  land  should  be  lost  by  better  claims,  he  was  to  refund 
the  price  received.  On  the  plaintiff's  part,  evidence  was  given 
showing  the  bounds  of  the  five  hundred  acre  tract;  the  part 
that  had  been  sold  previous  to  giving  the  bond;  and  the  quality 
of  the  part  unsold,  which  lay  in  the  direction  from  the  line  of 
the  part  sold,  as  described  in  general  terms  in  the  bond. 

MsKenney,  for  the  defendant,  offered  parol  proof  of  what  was 
intended  by  the  covenant. 

By  CouBT.  The  construction  of  all  instruments  of  writing  is 
matter  of  law  for  the  court,  and  not  of  fact  for  the  jury.  The 
precise  quantity,  quality  and  bounds  of  the  lands  are  left  open 
by  the  covenant;  parol  proof  may  be  adduced  to  these  points; 
but  not  as  to  the  meaning  of  the  covenant  so  far  as  it  goes. 

McKenney  then  offered  the  same  instrument  of  writing  which 
was  pleaded  as  a  release,  in  the  following  words:  ^'  State  of 
Tennessee,  Garter  county.  I,  John  Bean,  of  Granger  county^ 
do  hereby  acknowledge  that  Nathaniel  Taylor  has  fully  com- 
plied with  an  article  that  he,  Taylor,  entered  into  with  me,  as 
to  a  tract  of  land  in  Granger  county,  it  being  the  place  where 
I  now  live,  etc.,  which  he,  Taylor,  sold  me,  and  bound 
himself  in  an  article  to  convey  to  me,  etc.,  which  land  I  do  ac- 
knowledge he,  Taylor,  has  conveyed  to  me  as  he  was  bound  to 
do;  and  the  article  he,  Taylor,  gave  me  binding  to  convey  the 
land  is  null  and  void,  and  I  will  give  it  up  to  him,  Taylor,  or 
heirs,  etc.  And  further,  I  do  acknowledge  that  I  have  no  other 
article  or  instrument  in  writing  on  said  Taylor  binding  him  to 
convey  land,  but  which  is  hereby  made  void.  As  witness  my 
hand  and  seal  this  twenty-first  March,  1807.  Test.,  etc.,  Johk 
Bean."  It  was  insisted  that  this  was  evidence  of  a  satisfaction 
of  the  covenant  under  the  plea  of  covenant  performed. 

By  CouBT.  If  this  would  be  proper  evidence  at  all,  it  cannot 
be  received  under  the  pleadings  made  up  in  this  cause.  Had 
accord  and  satisfaction  been  pleaded  il  might  be  another  ques- 
tion. 

The  counsel  then  insisted  that  it  was  necessary  for  the  plaint- 
iff to  prove  notice  of  the  assignment  to  the  defendant,  as 
charged  in  the  declaration;  and  that  as  no  time  was  mentioned 
in  the  articles  of  agreement  within  which  the  title  should  be 
made,  the  defendant  had  his  whole  life  to  make  the  conveyance.^ 
Three  could  be  no  evidence  as  to  the  value  of  the  land,  because 
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its  limits  were  not  ezpressecL  It  is  inoambent  on  the  plaintiff 
to  support  his  action  in  every  respect;  and  this  he  has  not  done. 
The  covenant  specifies  that,  if  the  land  be  lost  by  better  claims, 
the  defendant  will  refund  the  price  of  the  land.  The  plaintiff, 
before  he  can  recover,  ought  to  show  payment  of  the  consider- 
ation. 

By  CoTTBT.  The  construction  of  this  article  cannot  now  oome 
into  question,  as  the  pleadings  are  made  further  than  is  stated 
in  the  declaration.  If  this  were  designed,  the  defendant  should 
have  craved  oyer  and  set  out  the  covenant,  after  which  he  might 
have  exhibited  any  defense  he  thought  proper.  The  declaration 
does  not  aver  the  payment  of  any  consideration  on  the  part  of 
the  plaintiff  or  those  under  whom  he  claims;  nor  was  it  neoe»- 
saiy,  as  the  deed  itself  jper  9e  imports,  a  consideration.  It  only 
avers  that  the  defendant  bound  himself  to  make  a  title  which  he 
had  not  done.  The  only  plea  which  meets  this  case  is  covenant 
performed.  The  general  plea  of  non  in/regii  conventionem,  if  good 
at  all,  can  only  be  so  to  a  negative  covenant;  but  it  is  doubted 
whether  it  be  good  even  in  that  case:  See  2  Lev.  183;  8  Id.  19; 
Tidd's  Practice,  201;  6  Oom.  Dig.  tit.  Pleader,  2.  This  is  an 
affirmative  covenant  to  which  the  second  plea  cannot  in  any 
event  apply.  The  defendant  cannot  go  beyond  the  pleadings. 
The  declaration  states  a  breach  in  not  making  a  title,  as  the  de- 
fendant was  bound  to  do.  The  plea  of  covenants  performed, 
implies  that  the  defendant  had  made  his  title;  and  he  must 
prove  it,  or  show  by  law  that,  agreeably  to  the  plaintiff's  own 
showing,  he  was  not  bound  to  do  it.  This,  it  seems  to  us,  is 
not  one  of  those  cases  in  which  the  defendant  had  his  whole 
life  to  comply  with  the  covenant.  The  law  will  imply,  under 
all  its  circumstances,  it  should  be  performed  in  a  reasonable 
or  convenient  time,  of  which  the  juiy  are  the  judges.  Further, 
as  to  the  state  of  the  pleadings  and  the  objections,  on  the  part  of 
the  defendant,  to  the  plaintiff's  case  for  want  of  proof,  it  seems 
to  be  a  general  rale  that  whatever  is  not  denied  in  pleading  is 
virtually  admitted.  And  it  is  important  that  evidence  should 
in  all  cases  be  confined  to  the  issue  to  prevent  surprise. 

As  to  tho  measure  of  damages,  there  seems  to  be  some  doubt. 
Cases  of  this  kind,  for  the  most  part,  have  been  heretofore  left 
to  the  jury,  who  have  generally  given  the  value  of  the  land  oon- 
tracted  for  at  the  time  of  the  rendition  of  the  judgment. 

OvsBTON,  J.  It  seems  to  be  the  better  opinion  that  the  value 
,of  the  land  at  the  time  of  the  contract,  or  the  time  fixed  for  its 
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peif  ormance,  with  interest,  should  be  the  measure.  And  the  best 
eTidence  of  such  value  is  the  price  paid,  when  that  can  be  as- 
certained. This  question  is,  however,  now  before  the  federal 
court  for  West  Tennessee*,  from  the  decision  of  which  we  may 
expect  to  derive  much  light. 

Verdict  for  the  plaintiff. 

Upon  the  demurrer  to  the  third  plea  it  was  urged  a  coYenant 
perpetual  was  equivalent  to  a  release,  and  pleaded  as  such: 
Bac.  Ab.  Tit.  Belease,  A;  Id.  tit.  Pleas  and  Pleadings,  Y. 

McKenney,  Parsons  and  Kennedy,  for  the  defendant. 

y^hiie,  contra  y  contended  that  there  was  nothing  to  lead  one 
io  suppose  that  the  instrument  declared  on  was  the  one  in  view 
by  the  release. 

OvsBTON,  J.  By  no  possible  rule  of  construction  can  the  in- 
strument relied  on  in  the  plea  be  considered  as  a  release  of  the 
one  declared  on.  In  the  first  place,  John  Bean  had  assigned  to 
the  plaintiff  before  the  release  was  given.  The  paper  pleaded  as 
a  release,  refers  to  an  article  that  he,  Taylor,  entered  into  with 
me,  meaning  John  Bean.  In  the  conclusion  of  the  instrument, 
John  Bean,  who  gave  it,  acknowledges  that  he  had  no  other  ar- 
ticle or  instrument  on  the  defendant  Taylor.  Oan  this  language 
fairly  be  made  to  release  an  obligation  given  to  Stephen  Bean, 
which  happened  to  pass  through  John  Bean's  hands,  but  was 
not  then  in  his  possession  ?  By  no  means.  Nor  does  the  latter 
clause  help  the  defendant;  John  Bean  might  well  say  that  he 
had  no  instrument  on  the  defendant;  for  he  had  not  at  that 
time  any  other  article,  or  instrument  by  assignment  or  other- 
wise, for  aught  appears,  on  the  defendant.  Besidea,  this  latter 
clause  does  not  vary  the  meaning  of  the  first  as  to  the  descrip- 
tion of  the  instrument  intended  to  be  released.  It  is  true,  aa 
stated  by  the  defendant's  counsel,  that  though  the  plea  may  be 
defective,  yet  if  it  appear  from  the  declaration  that  the  plaintifl 
10  not  entitled  to  recover,  there  must  be  judgment  for  the  de- 
fendant; but  the  declaration  is  sufficient,  therefore  there  musl 
be  judgment  for  the  plaintiff. 

Demurrer  sustained. 
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Wallace  v.  Clark. 

[9  Otibsoh,  83.] 

BviDflirGi  IN  AonoH  vob  Skduotion. — ^In  an  action  for  ledaotioii  by  a  patent 
for  debaaching  his  daughter,  the  defendant  oannot  give  in  evidence  her 
whole  moral  character;  but  if  the  plaintiff  aak  for  damages  done  to  his 
feelings  and  the  reputation  of  his  ^unily,  then  it  may  be  proper  to  inquirs 
into  her  character  for  chastity. 

fisBYicnE. — ^In  such  an  action  it  is  immaterial  where  the  seduction  happened, 
if  the  dau^ter  was  frequentiy  assisting  in  her  father's  family. 

AcmoN  for  seduction.  The  plaintiff  alleged  that  the  defend- 
anty  with  force  and  arms  and  strong  hand,  did  break  and  enter 
plaintiff's  house,  and  debauch  his  daughter,  Jane  Wallace,  get- 
ting her  with  child,  to  bis  damage,  etc.;  and  particularly  that 
the  said  Olark  on  the  twentieth  day  of  December,  1806,  and  at 
divers  other  days  and  times  between  that  day  and  the  fourth 
day  of  February,  1806,  the  next  ensuing,  with  force  and  arms, 
to  wit,  with  swords,  stayes,  and  other  offensive  weapons^  in  the 

county  of ,  made  assault  on  Jane  Wallaoe,  spinster,  the 

daughter  and  then  servant  of  said  James,  and  beat,  wounded, 
and  evil  treated  her,  and  debauched  her,  and  carnally  knew  her, 
and  got  her  with  child,  whereby  the  said  James  lost  the  comfort 
and  service  of  his  said  daughter  and  servant  for  a  long  time, 
during  all  the  time  aforesaid,  and  was  forced  to  be  at  great 
labor,  and  to  lay  out  a  large  sum  of  money,  to  wit,  two  hundred 
dollars,  in  maintaining  her  and  taking  care  of  her  in  the  lying- 
in  of  the  said  child,  and  also  upon  the  several  days  aforesaid 
with  force  and  arms,  etc.,  and  also  upon  the  several  days  afore- 
said broke  and  entered  the  dwelling-house  of  said  James,  and 
greatly  disturbed  him  in  his  quiet  possession  and  enjoymfint 
thereof,  and  did  him  other  injuries,  and  against  the  peace  of  the 
state,  to  the  damage  of  the  said  plaintiff,  one  thousand  doUais, 
and  therefore  he  brings  his  suit,  and  these  are  pledges  to  pro^ 
ecnte.   The  defendant  pleaded  not  guilty,  on  which  issue  made. 

White  and  WiUiams,  for  the  plaintiff,  claimed  she  was  a  resi- 
dent  at  her  father's  house,  assisting  the  family,  and  that  she  lay 
in  there;  and  if  she  appeared  in  any  way  to  act  as  his  servant, 
it  was  sufficient:  2  Esp.  N.  P.  645.  The  jury,  they  argued, 
should  consider  the  injury  to  the  father's  feelings,  and  the  dis- 
,grace  of  the  family. 

McKenney,  for  the  defendant,  claimed  he  should  give  evidence 
of  the  moral  character  of  the  young  woman,  and  cited  2  Hayw. 
SOO,  per  McCoy,  J. 

Bjr  CouBT.     This  cannot  be  done,  nor  can  we  conceive  a 
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where  it  was  legal  to  put  the  whole  moral  character  of  the  per- 
son in  issue.  So  great  are  the  frailties  of  our  nature  that  none 
are  perfect.  Every  citizen  is  entitled  to  the  benefit  of  the  laws 
in  the  preservation  of  his  life,  liberty,  property,  reputation,  and 
if  endeavoring  to  procure  redress  for  injuries,  we  were  to  permit 
evidence  of  the  moral  character  of  an  individual  in  every  respect, 
endless  contentions  would  arise  calculated  only  to  mangle  the 
feelings  and  reputation  of  individuals.  Courts  of  justice  so  far 
from  being  a  blessing,  would  like  Pandora's  box,  no  sooner  be 
opened,  than  innumerable  injuries  would  arise.  The  character 
of  an  individual  as  to  particular  virtues  or  vices,  come  directly 
in  issue,  but  never  the  entire  moral  character  composed  of  an 
assemblage  of  virtues  or  vices. 

In  the  view  of  repairing  the  injury  done  to  the  father  for  the 
loss  of  services  it  is  perfectly  unimportant  whether  the  young 
woman  was  of  easy  virtue  or  not.  If  her  morals  in  this  respect 
have  been  relaxed,  it  may,  for  aught  we  know,  be  owing  to  the 
defendant.  Should  the  plaintiff  insist  for  damages  done  to  his 
feelings  and  the  reputation  of  his  family,  then  it  may  be  proper 
to  inquire  into  her  character  as  to  chastity,  but  not  before. 

McKenny^  Tearsley  and  Whiteside^  for  defendant,  said  it  ap- 
peared from  the  evidence  that  the  young  woman  had  not  lived 
much  in  her  father's  house  for  twelve  months  before  she  became 
pregnant,  she  had  lived  chiefly  at  her  sister's,  several  miles  off, 
and  had  once  hired  herself  to  a  Mr.  Shannon.  Under  these 
circumstances,  she  could  not  be  considered  as  a  servant  of  the 
plaintiff.  It  is  in  evidence  that  the  child  was  begotten  at  her 
sister's,  and  the  declaration,  therefore,  cannot  be  supported. 
The  gist  of  this  action  is  quare  domum  /regit.  Trespass  is  the 
principal  ground  of  the  action,  and  the  begetting  of  the  child 
per  quod  serviHum  amisU  accident  only:  2.  Ld.  Baym.  1082;  8 
Bl.  Com.  142;  2  T.  R.  167, 168;  8  Burr.  1878. 

By  CoTXBT.  It  is  immaterial  where  the  act  of  seduction  hap- 
pened. The  young  woman  was  frequently  assisting  in  her  fath- 
er's, and  whether  she  was  sometimes  at  her  sister's  or  not  does 
not  relate  to  the  merits  of  the  question.  Slight  evidence  of  her 
assisting  in  the  family  is  sufficient.  Her  father  had  the  trouble 
and  expense  of  her  lying-in,  for  which  he  ought  to  be  remuner* 
ated:  1  Esp.  217. 

Verdict  for  the  defendant. 

See,  as  to  evidence  of  character  in  thia  form  of  action,  Vatighn  v.  Ferine^  4 
Am.  Dec.  411,  and  Johnson  v.  Caulkins,  1  Id.  102.  Ab  to  what  degree  of  serv- 
ioe  is  required,  see  note  to  Coon  v.  MoffeU,  4  Id.  392. 
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Statb  v.  Cooper. 

[3  Ormascm,  06.] 

QuAunOAffioK  ovWirmBS.— No  person  can  be  a  witnav  niio  doaiaotW 
liere  in  a  fatnre  state  of  rewards  and  punishments,  bat  efidenoe  of  • 
settled  belief,  not  slight  or  oasoal  sayings,  should  be  prodmoed. 

In  this  case  a  witness  was  produced  as  to  the  credibility  of 
one  Finlej,  and  asked  if  he  had  not  heard  the  latter  say  that 
he  did  not  believe  that  there  was  either  God  or  devil,  and  thai 
the  old  and  new  testament  was  no  more  than  any  other  histoiy. 

Tfie  Aitomey-Oeneral  argued  that  by  the  laws  of  England 
every  rational  being,  whatever  his  belief  might  be,  oonld  be  a 
witness.  There  was  no  instance  in  any  of  the  law  books  thai 
a  man's  religious  belief  disqualified  him  from  being  a  witness. 
No  question  can  be  made  in  respect  to  a  citizen,  but  as  to  sav- 
ages the  exception  might  lie. 

Oamfbbll,  J.,  thought  that  no  man  who  did  not  believe  in  a 
future  state  of  existence,  rewards  and  punishments,  could  be  a 
witness.     The  question  is  proper. 

OvBBTON  J.,  considered  this  question  of  importance,  and 
therefore  took  a  view  of  the  English  authorities.  Prima  faeis 
every  person  of  a  country  where  a  belief  in  a  future  state  of 
rewards  and  punishments  commonly  exists,  let  his  religion  be 
what  it  may,  is  competent.  With  respect  to  such  persons,  no 
slight  or  casual  sayings  can  be  given  in  evidence  for  the  pur- 
pose of  rendering  them  incompetent.  Evidence  of  a  settled 
belief  should  be  produced.  The  same  question  should  be  asked 
in  this  case  as  in  others  which  relate  to  reputation.  What  is  his 
general  reputation?  Not  particular  questions,  unless  the  ground 
is  first  laid  in  the  general  reputation  of  the  person  offered,  and 
then  particular  questions  may  be  asked  as  to  the  creed  ol  the 
witness.  

Brewer  v.  Wbaklet. 

[9  Oranoir,  OB.] 

Slandxb  ov  OAimiDATBS  FOR  PoBLio  OmoB.— It  is  aetionable  to  uMsr  sneh 
falsehoods  of  a  candidate  for  pablic  offioe  as  will  oanse  pwiom  not  to  vols 
for  him. 

BvmENCB  or  Votbb. — A  voter  by  ballot  oannot  be  compelled  to  <iiffti<<w  for 
whom  he  voted,  bat  his  evidence  given  volnntsrilj  may  bo  vsoemd. 

Slandeb.  The  words  spoken  were:  "He  committed  a  misde- 
meanor in  the  state  of  North  Carolina,  for  which  he  was  ar* 
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raigned  and  tried  for  his  life,"  that  ''  he  was  arraigned  at  the 
bar  in  the  state  of  North  Carolina,  and  I  will  show  it  in  black 
and  white.'' 

The  declaration  alleged  that  there  was  an  election  to  be  held 
for  lientenant-colonel  commandant  of  the  coanty  of  Dickson; 
that  the  words  were  said  to  injure  the  plaintiff  in  his  election 
and  good  name,  and  caused  many  voters  to  refuse  to  vote  for 
him.    A  witness  was  called  and  asked  what  effect  the  report liad 
npon  the  election,  and  to  this  question  objection  taken.     Per 
Curiam:  But  one  case  respecting  an  election  is  recollected  at 
present,  which  is  in  Lord  Bajmond's  reports,  and  that,  as  well 
as  can  be  recollected,  was  a  suit  brought  by  a  freeholder  whose 
vote  was  refused.    That  was  with  respect  to  a  member  of  par- 
liament, but  no  difference  in  principle  can  be  conceived  in  the 
case.     The  loss  of  an  election  in  both  cases  must  be  conceived 
injurious,  for  which  the  law  will  afford  redress.     If  it  were  an 
injury  to  the  voter  to  be  deprived  of  his  vote,  tending  to  the 
loss  of  his  favorite  candidate,  it  would  surely  be  an  injury  to 
that  candidate  to  be  deprived  of  votes  by  defamation.    The 
heart  which  is  nouijished  by  the  blood  issuing  from  the  wounds 
of  mangled  reputation  ought  to  be  mended  by  the  wholesome 
oorrection  of  law,  if  neither  moral  nor  religious  precept  can 
effect  it.     The  rule  as  to  evidence  seems  to  be,  that  a  witness 
must  generally  depose  as  to  his  knowledge  of  facts.    In  some 
eases,  however,  evidence  of  common  reputation  is  received;  this 
case,  however,  is  believed  to  be  one  not  of  the  kind;  the  witness 
ought  to  state  whether  to  his  knowledge  or  belief,  founded  on 
reasons  offered,  the  report  was  the  cause  of  the  plaintiff's  losing 
votes,  and  how  many. 

Defendant  offered  to  prove  by  the  evidence  of  two  witnesses, 
that  one  of  the  plaintiff's  witnesses  had  acknowledged  the 
receipt  of  money  from  plaintiff  for  swearing  for  him. 

OvEBTOM,  J.  This  testimony,  which  is  intended  to  show  that 
one  of  the  plaintiff's  witnesses  has  forsworn  himself,  cannot, 
as  it  occurs  to  me,  be  received.  To  impeach  a  man's  credit 
when  on  oath,  his  general  reputation  as  to  swearing  may  be  in- 
quired into,  but  not  to  descend  to  particular  facts,  for  it  cannot 
be  supposed  that  witnesses  could  be  prepared  to  meet  such  im- 
putations, there  being  no  notice  on  record.  As  between  parties 
to  a  suit,  the  pleadings  completely  apprise  them  of  the  points 
to  be  discussed,  but  not  so  of  witnesses. 

Powell,  J.,  was  not  decided,  but  it  seemed  to  him  that  any 
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•^videnoe  relating  to  the  same  sabject,  about  which  the  wit- 
iiiesses  had  been  deposing,  may  be  received. 

Camfbell,  J.,  tacite.  The  witnesses  were  qualified,  and  de- 
posed that  they  heard  the  plaintiff's  witness  say  that  he  had 
ireoeived  a  part  of  his  attendance  of  the  plaintiff,  by  whom  he 
-was  summoned.  Per  Curiam:  There  was  no  impropriety  in  the 
:  plaintiff's  paying  his  witness;  it  would  be  laudable  in  any  case, 
'  but  in  some  cases,  where  witnesses  are  poor,  it  is  honorable. 

Smithy  for  defendant.  To  sustain  the  action,  the  proof  must 
be  that  the  plaintiff  lost  his  election  by  the  report,  even  ten 
votes  might  not  have  occasioned  such  loss. 

Campbell,  J.  In  relation  to  the  loss  of  the  plaintiff's  elec- 
tion, he  ought  not  to  complain  to  a  court  of  justice.  The 
nature  of  our  government  is  such  that  every  citizen  ought  to 
>be  free  to  canvass  the  virtues,  vices  and  talents  of  any  candi- 
date for  office;  nor  for  anything  that  is  said  on  such  oooasious 
ought  an  action  to  lie. 

Powell,  J.,  was  inclined  to  think  that  the  words  were  action- 
.nble  in  themselves,  without  a  per  qaod.    The  nature  of  our  gov- 
/ernment  will  not  authorize  any  man,  under  any  oironmstances, 
to  slander  the  reputation  of  another. 

OvBBTON,  J.  A  special  verdict  has  been  proposed  to  which  I 
.have  no  objection.  Slander  is  no  more  justifiable  when  spoken 
of  a  man  with  a  view  to  his  election  than  on  any  other  occasion. 
Unhappy,  indeed,  would  any  people  be,  where,  in  the  exercise 
of  one  right,  you  destroy  as  important  a  one.  The  enjoyment 
of  a  fair  and  unsullied  reputation  is  certainly  the  greatest  bless- 
ing a  rational  being  can  enjoy  in  this  sublunary  state  of  exist- 
ence; an  attempt  to  deprive  a  person  of  it  ought  and  must  in  all 
civilized  states  and  nations,  be  considered  as  a  serious  injury. 
In  the  exercise  of  elective  rights  it  is  inunoial  to  slander  a  can- 
^date.  Let  his  talents,  his  virtues,  and  such  vices  as  are  likely 
to  affect  his  public  character,  be  freely  discussed,  but  no  false- 
hoods be  propagated.  In  the  course  of  the  argument^  it  has 
been  stated  that  the  plaintiff  should  prove  by  voters  the  loss  of 
his  election.  This,  consistent  with  the  principles  of  our  govern- 
ment, cannot  be  done,  as  it  would  seem.  The  constitution 
provides  that  votes  shall  be  given  by  ballot,  and  hence  it  results 
that  we  cannot  compel  a  voter  to  disclose  whom  he  voted  for. 
If  he  does  it  volunt£ffily  his  evidence  may  be  received.  There- 
fore proof  of  the  loss  of  an  election  cannot  be  required.    I  am 
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Btronglj  inclined  to  think  that,  if  the  loss  of  votes  on  that 
ground  is  proved,  the  law  will  consider  it  as  an  injury,  but  then 
the  words  must  be  actionable  in  themselves.  If  with  a  view  to 
an  election,  a  person  should  falsely,  maliciously  and  scandal- 
ously report  of  a  candidate  a  charge  importing  a  crime  for  which 
his  life  or  limb  might  be  jeopardized,  he  ought  to  be  responn- 
ble,  and  for  more  than  ordinaiy  damages  if  votes  were  lost. 
Verdict  for  plaintiff. 

See  CcmmmimeaUk  v.  Morris,  ante,  6Vk 


Blair  v.  Ooffman. 

(aOTMnov,  176.] 

DuBma^  WHAT  Cohstitutes. — Duress  oonsists  not  merely  in  the  act  of  im- 
priaomment  or  other  hardship  to  which  the  party  waa  anbjeoted,  bat  in 
the  state  of  mind  prodaced  by  those  circiirostanoes,  and  in  which  the  act 
aoaght  to  be  avoided  waa  done. 

BviDENOB  AS  TO. — Upon  an  issue  of  dureaa  therefore  the  inquiry  must  necea- 
aarily  be  aa  to  the  state  of  mind  of  the  person  pleading  it,  and  no  eridenoe 
ia  80  proper  to  ahow  such  atate  of  mind  aa  hia  own  acta  and  oonversatioii, 
when  offered  by  the  opposite  party. 

OovsRAHT,  to  which  duress  was  pleaded.  The  opinion  states 
the  case. 

OvxBTON,  J.  This  is  an  action  of  covenant;  plea,  duress, 
replication  and  issue.  From  the  record  it  appears  that  the 
plaintiff  offered  in  evidence,  in  order  to  repel  the  idea  of  duress: 
1.  An  indorsement  of  a  credit  on  the  back  of  the  obligation  in 
the  handwriting  of  the  plaintiff;  2.  Eyidence  of  conversation 
and  acts  of  the  defendant  Coffman,  operating  as  a  confirmation 
of  the  original  transaction,  as  it  has  been  insisted. 

The  counsel  for  the  plaintiff,  in  the  court  below,  seemed  to 
have  urged  the  reoeption  of  evidence  as  to  these  after-conversa- 
tions and  acts,  on  the  ground  of  confirmation  alone;  and  to 
this  point  only  the  judge  in  his  charge  seems  to  have  directed 
his  attention.  Perhaps  both  were  inaccurate,  in  legal  phrase- 
ology, in  their  mode  of  treating  the  subject.  It  seemed  not 
amiss  to  advert  to  this  circumstance,  disclosed  by  the  record,  as 
it  will  naturally  account  for  the  track  which  the  mind  of  the 
judge  took  when  considering  whether  the  testimony  should  be 
relied  on  or  not.  The  only  question  on  this  part  of  the  sub- 
ject is,  whether  the  judge  should  not  have  gone  beyond  the 
point  of  confirmation  made  by  the  counsel,  and  charged  the 
jury  to  regard  the  testimony  in  another  point  of  view,  as  show- 
ing the  state  of  Cofiman's  mind  at  the  time  of  the  execution  of 
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the  coTenant.  Considering  the  testimony  as  amounting  to  a 
confirmation,  I  am  inclined  to  think  it  ought  to  have  been 
pleaded;  it  is  not,  however,  essentially  necessary  to  decido  ^his 
point.  Whether  the  matter  offered  as  ey^denoe,  so  far  as  xe- 
8i)ects  Sevier's  testimony,  could  have  been  pleaded  or  not,  still 
I  am  of  opinion,  it  was  proper  to  go  to  the  jury  as  testimony 
pursuant  to  the  issue.  It  was  proper,  as  it  legally  might  hare 
some  effect  in  discovering  whether  the  instrument  was  executed 
by  coercion  or  not. 

It  is  not  with  the  court  to  say  what  effect  that  testimony 
should  have  had  with  the  jury;  its  province  is  only  to  determine 
its  relevancy  or  competency:  1  Call,  412,  661;  1  Cr.  118.  It  is 
certainly  true,  that  the  language  of  the  books  doe&  not  at  aU 
times  mark  with  precision  the  distinction  between  acts  which 
are  void,  and  those  which  are  only  voidable.  This  is  partioa- 
xarly  the  case  when  pleading  as  contradistinguished  from  evi- 
dence is  referred  to;  and  the  reason  of  this  apparent  confusion 
is  obvious;  it  is  because  the  matter  rendering  an  act  absolutely 
void  can  be  introduced  either  with  or  without  the  plea.  The 
matter  of  fact  which  would  invalidate  voidable  acts  must  always 
be  pleaded;  hence  the  necessity  of  this  course  as  to  duress. 
Upon  an  issue  of  duress,  the  inquiry  must  necessarily  be  as  to 
the  state  of  mind  of  the  person  pleading  it;  and  not  as  to  the 
existence  of  some  facts,  such  as  acts  done  or  things  which  are 
susceptible  of  demonstration  from  the  senses.  Evidence  of 
conversation^  acts  before,  at  the  time»  and  after  the  supposed 
duress,  would  be  proper  to  show  the  state  of  mind  in  which  the 
act  was  done.  In  the  nature  of  things  it  is  the  beet  evidence  of 
which  the  case  is  capable;  for  no  man  can  swear  particularly 
how  another  felt  at  the  time  he  did  an  act.  It  is  not  the  mere 
affair  of  a  person  being  in  prison,  or  under  civoomstances  of 
hardship,  that  will  enable  him  to  avoid  an  act.  Such  things 
may  exist  and  yet  no  coercion.  Hence  the  necessity  of  the  in- 
quiry as  to  the  state  of  the  plaintiff's  mind,  and  no  evidence  so 
proper  as  his  own  acts  and  conversation  to  show  it. 

On  this  ground  the  opinion  of  the  circuit  court  must  be  re- 
versed, and  a  new  trial  had  in  the  court  below.  If  it  were 
.necessary  to  inquire  into  the  other  point,  the  rejecting  as  evi- 
dence the  indorsement  of  a  credit  in  the  handwriting  of  the 
plaintiff,  I  should  be  of  opiniou  the  judge  decided  correctly. 
It  is  not  parallel  to  the  case  read  from  Esp.  N.  P.  There  the 
pLiintiff  was  not  interested  iu  making  a  false  indorsement,  at 
the  limo  it  was  c^one.  In  this  case  he  was,  let  him  make  it 
wheu  he  would. 
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Anderson  v.  Read. 

[3  Otxbxov,  906.J 

Dnacis  Cubed  bt  Vbbdict. — The  distinctioB  betwwii  delieli  Ib  plwMlinfl 
which  are  fatal  after  verdict  and  those  which  are  not^  Um  bk  the  onuMioii 
of  a  statement  of  facta  which  are  the  gist  of  the  aotion  in  the  one  case, 
and  an  imperfect  statement  of  facts  in  the  other. 

DjUBt'i'U  Waived. — Wlien  a  defendant  takes  issue  upon  imperfect  pleadings 
and  thus  makes  it  necessary  for  a  plaintiff  to  go  through  trial,  he  waives 
all  exceptions  of  which  he  might  avail  himself;  but  material  omiadoos  he 
cannot  waive,  for  in  such  case  there  is  no  foundation  on  whioh  the  court 
can  render  judgment. 

AonoN  oa  the  case.    The  facts  appear  from  the  opinion. 

By  Court,  Oyebton,  J.  This  was  an  aotion  on  the  case, 
commenced  in  the  county  court  of  Knox.  The  declaration  con- 
tained the  following  counts:  ''Jeremiah  Bead,  by  his  attorney, 
complains  of  William  Anderson,  in  custody,  etc.,  of  a  plea  of 

trespass  on  the  case,  for  this,  that  whereas  on  the day  of 

,  in  the  year  of  our  Lord,  1812,  the  said  defendant  was  in- 
debted to  the  said  plaintiff  in  the  sum  of  fifty-five  dollars  and 
thirty-three  cents,  for  money  had  and  received  of  said  plaintiff, 
at  the  special  instance  and  request  of  him,  said  defendant,  and, 
being  so  indebted,  he,  said  defendant,  in  consideration  thereof, 
faithfully  undertook  and  promised  to  pay  him,  said  plaintiff, 
when  he  should  be  thereunto  afterwards  requested,  neverthe- 
less." There  is  a  similar  count  for  goods,  wares  and  merchan- 
dise sold  and  delivered;  after  which  follows  this  special  count: 

''And  afterwards,  to  wit.,  on  the  same  day  and  year  afore- 
said, at ,  to  wit.,  in  the  county  aforesaid,  said  defendant 

was  indebted  to  said  plaintiff  in  the  sum  of  fifty-five  dollars 
thirty-three  cents,  and  by  his  certain  writing  obligatory,  or  bill 
single,  and  under  hand  and  seal,  bearing  date  the  twenty-fifth 
day  of  Februaiy,  1811,  payable  on  or  before  the  third  day  of 
January  then  next  ensuing;  on  which  written  obligation,  or  bill 
single,  as  aforesaid,  the  said  plaintiff  sued,  and  obtained  judg- 
ment on  the  eighth  day  of  January,  1813,  before  Samuel  Mont- 
gomery, esquire,  one  of  the  justices  of  the  peace  for  Slnox 
county,  from  which  judgment  obtained  his  writ  of  certiorari  to 
remove  said  judgment  into  said  county  court  to  be  held  for  the 
county  of  Knox,  at  which  time  and  place  the  said  defendant 
then  and  there  undertook  and  faithfully  promised,  that  if  he, 
the  said  plaintiff,  would  then  and  there  dismiss  the  said  suit, 
he,  the  said  defendant,  in  consideration  thereof,  would  well  and 
truly  pay  all  costs,  and  in  five  weeks  from  and  after  that  time, 
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would  give  said  plaintiff  good  and  suffioient  Beouritj  to  pay  him 
said  debt  in  six  months  then  next  ensuing;  or  otherwise,  if  not 
given  in  five  weeks,  the  plaintiff  might  have  the  benefit  of  his 
execution;  when  and  wh'ere  the  said  plaintiff,  relying  upon  the 
promises  of  said  defendant,  so  by  him  made,  did  dirnniRB  the 
Baid  suit  at  the  special  instance  and  request  of  said  defendant. 
Nevortheless,  the  said  defendant,  unmindful  of  his  seyeral  prom- 
ises and  undertakings  so  by  him  made,  did  not  in  five  weeks 
give  him  good  and  sufficient  security  to  pay  said  sum  of  money 

in  six  months,  although  often  requested  so  to  do  at ,  in  the 

county  aforesaid,  nor  hath  he  done  it  since,  but  to  do  the  same 
he  hath  hitherto  refused,  and  still  doth  wholly  refuse,  to  the 
plaintiff's  damage;  therefore  he  sues." 

The  defendant  pleaded  non-asaumpsU  to  the  whole  declara- 
tion, and  on  trial  the  jury  found  a  verdict  for  the  plaintiff,  upon 
which  the  defendant  filed  the  following  reasons  in  arrest  of 
judgment:  1.  Because  no  breach  of  the  contract,  stated  in  the 
several  counts  of  the  declaration,  is  charged;  2.  Because,  by 
the  third  count,  it  appears  that  the  plaintiff  has  no  cause  of 
action  on  the  contract  therein  stated,  and  for  these  and  other 
errors,  the  defendant  prays  that  judgment  on  the  verdict  afore- 
said may  not  be  rendered,  but  that  the  same  may  be  arrested. 
These  reasons  were  overruled  by  the  county  court,  and  judg- 
ment rendered  for  the  plaintiff,  and  thereupon  the  defendant 
obtained  a  writ  of  error  to  the  circuit  court;  that  court  affirmed 
the  judgment  of  the  county  court,  and  the  defendant  obtained 
an  appeal  in  the  nature  of  a  writ  of  error,  to  this  court.  In  the 
course  of  argument,  it  seems  to  have  been  considered  as  a  clear 
point  that  no  breach  of  the  two  first  counts  has  been  assigned. 
It  is  insisted  that  no  consideration  is  alleged  for  the  promise 
contained  in  the  third  count.  It  is  believed  neither  of  these 
grounds  can  be  supported.  Matters  which  are  essential  to  the 
action  must  be  stated,  but  imperfections  in  pleadings  are  uni- 
versally overlooked  after  verdict.  The  distinction  between  de- 
fects which  are  fatal  after  verdict,  and  those  which  are  not, 
arises  from  an  entire  omission  of  statement  of  facts  which  are 
the  gist  of  an  action  in  one  case,  and  an  imperfect  statement  of 
such  facts  in  the  other:  Fulgrum  v.  Light/ooi,  1  Gall,  269;  Wils. 
ed.  Bac.  Ab.,  tit.  Verdict,  X,  and  authorities  theie  referred  to. 
As  to  the  two  first  counts,  there  is  manifestly  an  attempt  made 
to  assign  a  breach,  or  in  other  words,  an  imperfect  assignment. 
After  the  three  covenants,  the  declaration  proceeds  **  neverthe- 
less, the  said  defendant,  unmindful  of  his  several  promises  and 
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assumptions;"  then  follows  a  full  stop,  and  the  declaration  pro^ 
eeeds  *'  did  not  in  five  weeks/'  etc.,  give  good  securiiy  as  con*- 
templated  by  the  third  count. 

It  is  well  to  remark  at  once,  that  this  declaration  is  not  only 
highly  inartificial,  but  imperfect  in  form,  insomuch  that  it  is- 
yeiy  probable  it*  might  have  been  bad  on  special  demurrer. 
And  it  would  not  have  been  amiss  that  the  pleader  had  in  some- 
degree  adyerted  to  the  advice  of  Coke  and  Hobart  on  this  sub— 
ject.     The  first  observes  in  Co.  Lit.  803  a»  **  that  good  pleading 
is  honorable  and  excellent,  and  many  a  good  cause  is  clearly 
lost  for  want  of  good  and  orderly  pleading/'    Lord  Hobart,  in., 
p.  164,  says  the  law  requires  in  every  plea  two  things,  the  one 
that  it  be  in  matter  sufficient;  the  other  that  it  be  deduced  and 
expressed  according  to  the  forms  of  law,  and  if  either  the  ODe» 
or  the  other  of  these  be  wanting,  it  is  cause  of  demurrer.    Buir 
after  the  defendant  took  issue  on  the  pleadings,  imperfect  as- 
they  are,  called  for  and  made  it  neoessazy  for  the  plaintiff  to  g(y 
through  an  expensive  and  tedious  trial,  he  tacitly  waived  all  ex-- 
ceptions  to  the  declaration  to  which  he  was  competent.     Mate-^ 
rial  omissions,  or  an  entire  want  of  material  averments,  he  could, 
not  waive,  because  that  was  necessary  for  the  court,  in  order^ 
that  it  might  have  ground  or  foundation  in  the  declaration,  on 
which  to  render  judgment.    By  not  demurring,  and  thereby- 
having  waived  these  imperfections,  the  defendant  will  not  now* 
be  permitted  to  make  them.     It  is  a  rule  in  pleading,  that  wherd 
there  is  no  ayerment  no  proof  is  necessary,  nor  is  auy  supposed 
to  have  been  made  on  such  point,  but  where  there  are  averments 
or  statements,  however  imperfect  they  may  be  after  yerdict,  th» 
Isw  pveaomes  the  necessary  evidence  was  produced. 


Conn  v.  Wilson. 

[2  Otxbxov,  338.] 

■viDXNCs  or  SsDUcmoN. — ^A  female  cannot  rae  <iireotly  for  aediiotioii;  but  if 
a  promiBe  of  mazriage  be  followed  by  sednotion,  she  may  sae  on  a  breach 
of  the  promise,  and  give  the  sednotion  in  evidence  in  aggravation  of 
damages. 

Assumpsit.    The  opinion  states  the  case. 

By  Court,  Ovbbton,  J.  This  was  an  action  of  (umimpsit^ 
brought  on  a  promise  of  marriage;  plea,  jion-awumpsU  and 
issue;  verdict  for  the  defendant,  who  was  plaintiff  in  the  cir* 
enit  court.    The  errors  assigned  were:  1.  That  the  defendant^ 
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at  the  special  instanoe  and  request  of  the  plaintiff^  promised  to 
many  the  plaintiff,  whereupon  the  plaintiff  promised  to  do 
the  same;  2.  The  court  permitted  evidence  to  be  given  undez 
the  general  issue  of  seduction  and  getting  the  defendant  with 
child.  The  first  exception  is  certainly  not  maintainable;  in  the 
nature  of  things,  one  promise  must  be  the  consideration  of  the 
other,  and  so  it  is  stated  in  the  declaration.  It  is  the  usual 
form,  and  must  be  coDsidered  correct. 

In  support  of  the  second  objection,  it  is  insisted,  the  court 
ought  to  have  rejected  the  testimonj,  assimilating  this  case 
to  the  doctrine  of  giving  evidence  under  the  general  issue  upon 
the  usual  averment  of  et  (dia  enormia.  As  in  that  case  no  evi- 
dence of  a  nature  which  would  afford  a  ground  of  action  could 
be  received,  so  in  this,  if  under  the  influence  of  a  pronuBe  of 
marriage,  the  defendant  was  seduced  and  got  with  child,  she 
could  maintain  an  action  on  that  ground,  and  therefore  the  evi« 
dence  ought  to  have  been  rejected. 

The  cases  referred  to  in  8  Mass.  71,  189,  Paul  v.  Franer  [3 
Am.  Dec.  95];  and  BoynUm  v.  Kellogg  [3  Am.  Dec.  122],  demon- 
strate that  it  was  proper  to  receive  thia  evidence  in  aggravation 
of  damages.  For  seduction,  done  without  a  promise  of  mar- 
riage, no  woman  can  maintain  an  action.  Kor  has  any  prece- 
dent been  found  where  an  action  was  held  to  lie  for  seduction, 
though  there  was  a  promise  of  marriage.  In  this  action  the 
evidence  ought  surely  to  have  been  received;  morality  requires 
it  in  order  to  repress  the  libidinous  advances  of  the  male  sei, 
under  dishonest  and  seductive  assurances  of  marriage.  Con- 
sidering the  character  of  the  two  sexes,  distinctly  marked  out 
by  nature,  little  doubt  can  remain.  The  modest  and  retiring 
character  of  the  female  sex  in  general  excludes  the  idea  of  seduc- 
tion. Unsolicited,  they  are  unobtrusive,  and  their  chastity,  so 
essential  to  the  happiness  of  society,  secure.  For  a  man  to 
court  a  young  woman  of  good  character,  secure  her  attachment 
and  her  confidence,  thus  to  break  down  the  fences  and  remove 
the  guards  of  virtue,  a  successful  incursion  follows  almost,  of 
course,  if  he  be  without  principles  of  honor.  According  to  the 
usual  feelings  of  humanity,  such  base  and  covert  advances  in 
the  path  of  seduction  too  frequently  meet  with  but  feeble  op- 
position. Consequences,  so  naturally  flowing  from  dishonest 
practices  from  whence  injury  arises,  ought,  in  the  nature  of 
things,  to  be  taken  into  account  when  estimating  a  compensa- 
tion for  such  injury;  and  the  aggressor  not  permitted  to  shelter 
himself  under  the  delusive  objection  that  a  separate  action 
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ought  to  be  brought  by  a  once-innocent  female^  thns  croellj 
and  perfidiously  debauched  by  himself.  DelusiTe  it  must  be  in 
general,  as  the  idea  of  bottoming  an  action  upon  seduction^  the 
plaintiff  being  a  free  agent,  carries  with  it  the  appearance  of 
indecorum,  though  unjustly,  from  whioh  an  unprejudiced  ver* 
diet  could  scarcely  be  expected^ 

Let  the  judgment  be  affirmed. 


This  case  holds  the  doctrine  now  genenUy  held  as  to  lediiotuni  heing  given 
in  evidence  in  aggrttvation  of  damages  in  actions  for  hreach  of  promise  of 
maixiage.  ThedeoiBioii  of  Burks y,  ShaiUy  in  K«rtaoky»  «M<ib  616^  holds  a 
diffiarant  rules  Sea  note  to  thai 
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[Oooa.M.1 

JuBODionov  OF  Law  akd  EQXTrrr.— Where  the  jnriadiotton  of  ooatti  of  kw 
and  equity  is  oonemnent^  a  fair  determination  of  a  qvestion  in  either  ooiirt» 
oonclndes  the  partiea  on  the  pointy 

I>iiiiAL  IN  AsswEBL — ^Where,  in  order  to  give  jariadiotum  of  a  case  inequity^ 
a  discovery  is  sought  from  the  defendant,  who  denies  the  allegation  in 
his  answer,  the  hill  onght  to  he  dismissed  without  hearing  evidence. 

Bill  in  equity  to  obtain  ai!i  injunction  against  a  judgment  at 
law  obtained  by  the  defendants  in  an  ejectment  brought  against 
them  by  the  plaintiff.  The  defendants  answered  so  much  of  the 
Inll  as  prayed  for  a  discovery,  and  demurred  as  to  the  remainder. 
The  demurrer  was  sustained  in  the  court  below. 

Haywood,  for  the  plaintiff  in  error. 

Orundy,  for  the  defendants. 

WiLUAMS,  J.*  The  complainant  on  the  nineteenth  day  of 
November,  1792,  made  his  entry  in  the  bill  stated  for  one  thou- 
fland  acres  of  land,  and  regularly  obtained  a  grant  for  the  same 
on  the  twentieth  day  of  March,  1793.  The  defendants  make 
their  entry  on  the  sixth,  day  of  May,  1788,  for  six  hundred  and 
forty  acres,  part  of  the  land  claimed  by  the  complainant,  and 
obtained  a  grant  for  the  same,  younger  in  date  than  the  grant 
of  the  complainant.  The  matter  in  dispute  has  been  tried  in  a 
oourt  of  law,  and  a  judgment  has  l>eeu  there  obtained  for  the 
defendants  for  the  possession  of  the  land,  together  with  three 
hundred  and  sixty-three  dollars  and  seventy-five  cents  costs. 
It  is  stated  in  the  bill  that  an  ineffectual  application  had  been 

*  TlM  ottiiar  jadgM,  kavlng  been  coanael  in  tbe  CMe»  deoUned  to  sit. 
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made  to  the  circuit  court  for  a  new  triaL  That  the  defendants, 
long  after  the  grant  had  iasned,  marked  and  hiid  off  eix  hundred 
and  forty  acres  to  establish  their  claim,  and  that  Abraham  Stan- 
ly, who  had  acquired  and  relinquished  an  interest  in  the  claim 
of  the  def  endantSy  had  seen  the  land  thus  marked,  and  had  been 
informed  by  some  one  of  the  defendants  that  it  had  been  dona 
to  claim  by.  That  before  the  suit  at  law  Stanly  died,  and  thai 
the  complainant  had  no  other  way  of  proving  the  facts  known 
to  Stanly  but  by  the  information  of  some  one  of  the  defendants. 
The  bill  prays  for  the  possession  of  the  land,  and  that  soma  ol 
the  defendioits  may  pay  the  costs,  with  a  general  prayer  that 
equity  may  be  extended  to  the  circumstances  of  the  case.  The 
answer  denies  the  information  given  to  Stanly,  or  that  they  or 
either  of  the  defendants  marked  the  land  as  stated  in  the  bill, 
and  demur  to  the  balance  of  the  bill,  assigning  five  causes,  soma 
of  which  in  substance  amount  to  this:  That  the  question  had 
been  tried  at  law,  and  that  the  case  arising  from  the  bill  and  an* 
swer  is  not  within  the  jurisdiction  of  a  court  of  equity.  The 
error  assigned  is,  that  the  circuit  court  erred  in  sustaining  the 
demurrer  and  dismissing  the  bill.  It  has  been  urged  in  behalf 
of  the  plaintiff  that  the  demurrer  was  radically  wrong;  and  that 
the  bill  could  not  in  any  event  be  dismissed,  as  the  title  of  either 
party  must  result  from  a  trial  of  the  issue  in  the  bill  and  answer, 
and  that  from  the  case  stated  it  was  evident  the  plaintiff  had  a 
right  to  the  land.  A  demurrer  demands  the  judgment  of  the 
court,  whether  the  defendants  are  bound  to  answer  the  bill  or 
the  part  to  which  the  demurrer  extends:  8  P.  Wms.  8;  Mit.  pL 
99.  Is  there  a  part  of  the  bill  covered  by  the  demurrer  to  which 
the  defendants  ought  by  the  court  to  be  compelled  to  answer? 
A  court  of  law  have  refused  a  new  trial  after  a  full  view  of  all  the 
circumstances.  If  the  verdict  had  been  obtained  by  misrepre- 
sentation or  prejudice,  as  stated  by  the  complainant,  the  court 
at  law  could  not  have  refused  to  review  the  proceeding.  With- 
out stating  iu  what  the  misrepresentations  and  prejudices  con- 
sisted, how  could  a  fact  of  this  description  after  the  answer  be 
tried  ?  Look  at  such  a  question  before  a  court  or  jury  I  As  the 
question  at  law  could  only  have  been  as  to  the  lociJity  of  the 
defendants'  entry,  it  is  equaUy  futile  to  require  an  answer  as  to 
where  the  entry  was  made,  or  whether  Oedar  Creek  is  fifteen  or 
twenty  miles  off,  or  about  a  survey  having  been  made  before  the 
grant;  whether  six  hundred  and  forty  acres  were  laid  off,  or 
the  letter  K  marked  to  establish  the  claim  of  the  defendants  by; 
whether  they  recovered  three  hundred  and  sixty-three  doUimi 
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and  seTenty-fire  oents,  or  whether  the  plaintiff  did  his  best  to 
establish  his  daim  at  law.  For  all  these  matters  are  stated  in 
tiMbill. 

The  answer  to  all  this  is,  these  matters  were,  or  could  have 
been  finally  settled  in  the  trial  at  law,  for  the  bill  did  not 
properly  disclose  any  fact  which  shows  the  contrazy.  No  fraud 
or  accident  is  specifically  stated.  As  to  the  issue  formed  by  the 
bill  and  az^swer,  it  may  be  proper  to  remark  that  from  the  com- 
plainant's own  showing  he  has  no  other  method  of  proving  his 
statement  vaiying  the  question  at  law,  than  from  the  informa- 
tion of  the  defendants.  The  defendands  deny  that  they  can 
afford  any  such  information,  and  this  answer  takes  the  case 
from  the  jurisdiction  of  a  court  of  equity,  and  shows  that  no 
good  purpose  could  result  by  holding  up  the  bill.  The  ques- 
tion as  to  the  title  of  the  party  was  settled  in  the  trial  at  com- 
mon law.  The  only  question  on  a  grant  is  as  to  the  land  it 
coTCTS,  and  it  is  believed  that  it  is  the  same  case  with  an  entry. 
The  elder  entry  and  the  younger  grant,  which  is  the  defendants' 
title,  will  hold  over  an  older  grant  and  a  younger  entry,  so  that 
the  single  question  on  the  trial  was  as  to  where  the  defendants* 
entry  lay.  Did  it  cover  the  land  claimed  by  the  complainant? 
In  the  old  district  court  this  matter  was  determined  in  favor  of 
the  defendants.  Before  a  question  can  be  introduced  into  an 
extraordinary  court,  a  court  of  equity,  it  must  be  dear  that 
there  is  no  remedy  in  the  ordinary  tribunals  of  justice.  This 
is  the  point  at  which  the  extraordinary  powers  of  a  court  of 
equity  begin  their  operations.  Where  the  jurisdiction  of  the 
courts  is  concurrent,  a  fair  determination  of  a  question  in  either 
court  concludes  the  parties  on  the  point.  To  give  a  court  of 
equity  jurisdiction  on  the  same  unvaried  matter,  properly  de- 
termined at  law,  would  make  a  court  of  equity  a  court  of  errors 
and  appeals:  See  Mitford's  Plead.,  Fonblanque,  Call's Beports, 
New  York  T.  R.,  etc. 

I  am,  therefore,  of  opinion  that  the  judgment  and  decree  of 
the  circuit  court  be  affirmed. 

See  note  to  PoUard  v.  Zymon,  2  Asu  Dae.  70^  showiiig  -wbtm  a  plalatifr  is 
bound  in  eqnity  by  tbe  denial  ol  the  defeadiuii  in 
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Cowan  v.  Buyers. 

[OOOKB,  fiS.] 

TfioyxB  BT  JontT-TESAXTt. — In  general,  one  joint-teoani^  tentiLt  in  oomnMAor 
co-paroener  of  a  chattel,  cannot  maintain  trover  against  another,  manlj 
heoaose  he  is  in  exclusive  possession.  But  if  one  joint-owner  destroj 
the  property  or  do  any  act  without  the  consent  of  the  other,  inconsist- 
ent with  their  joint  ownership,  or  tending  to  destroy  the  other^s  joint 
interest  or  the  property  itself,  trover  will  Ue. 

Tboveb  aqainst  Two  or  Morb. — ^An  action  of  trover  may  be  maintMned 
against  two  or  more  defendants,  if  the  evidence  establishes  a  oonwMi 
byalL 

Tboveb  brought  by  Buyers  against  the  two  Oowans,  for  a  eec^ 
tain  quantity  of  corn;  defendants  pleaded  not  guilty.  Yeidioi 
and  judgment  were  rendered  in  favor  of  Bayers,  from  wbioh 
the  Cowans  appealed  to  the  circuit  court.  It  appeared  that 
Buyers  and  Joseph  Cowan  had  entered  into  a  contract  with  a 
certain  Kennedy,  by  which  it  was  stipulated  that  they  were  to 
tend  for  Kennedy  a  certain  piece  of  ground  of  ten  acres,  re- 
ceiving jointly  one  third  part  of  the  proceeds;  that  in  the  fall 
of  the  next  year,  the  com  that  had  been  raised  in  the  field  was 
gathered,  and  Buyers  and  Joseph  Cowan  jointly  received  their 
part,  which  was  by  them  put  into  one  crib  on  the  premises, 
being  in  the  actual  possession  of  neither  of  them  particularly; 
that  Buyers  left  the  country,  and  when  he  went  away  said  his 
corn  might  stay  there  until  he  returned,  when  he  would  sell  it; 
that  there  was  about  six  hundred  bushels  of  com,  eighty 
barrels  of  which,  after  the  departure  of  Buyers,  were  sold  by 
Joseph  Cowan,  who  received  the  price;  that  Joseph  also  left 
the  country,  and  after  he  had  gone,  the  balance  of  the  com 
being  very  much  destroyed  by  animals,  William,  the  father  of 
Joseph  Cowan,  proposed  to  sell  the  balance,  as  he  said,  for  the 
benefit  of  the  two  boys;  that  one  Cummins  agreed  to  purchase 
it,  and  went  and  took  the  com  out  of  the  crib,  which  than 
amounted  to  only  thirty-three  bushels;  but  William  Cowan 
never  had  the  possession  of  the  corn,  nor  did  he  deliver  it  to 
Cummins;  and  that  the  price  of  the  thirty-three  bushels  was 
delivered  to  Joseph  after  his  return.  It  also  appeared  that 
when  Buyers  returned,  he  expressed  himself  much  satisfied  with 
what  William  Cowan  had  done,  and  said  that  something  saved 
was  better  than  nothing. 

The  defendants'  counsel  moved  the  court  to  instruct  the  juiy 
that  the  action  could  not  be  supported  against  Joseph  Cowan, 
because  he  was  a  joint-owner  of  the  property;  nor  against 
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William  Cowan,  because  he  had  not  so  interfered  witn  the  com 
as  to  make  himself  responsible;  but  the  court  oTermled  the  ob- 
jection, and  instructed  the  jury  that  the  action  could  be  well 
maintained  against  both,  and  the  jury  so  found.  A  motion  for 
a  new  trial  was  made  and  overruled,  and  judgment  rendered 
for  the  plaintiff,  to  reverse  which  a  writ  of  error  was  prosecuted 
here. 

Cooke,  for  the  plaintiff  in  error. 

Dickinson^  contra. 

By  Court,  WmrB.  J.  Two  points  have  been  principally  relied 
upon  by  the  counsel  for  the  plaintiff  in  this  case:  1.  That  Jos- 
eph Cowan  and  Buyers  were  jointly  interested  in  the  com,  for 
the  conversion  of  which  the  action  was  brought;  and  that  this 
action  could  not  on  that  account  be  sustained;  2.  That  this  was 
a  joint  action  against  William  and  Joseph  Cowan,  which  could 
not  be  sustained;  that  separate  actions  ought  to  have  been 
commenced  against  each  for  the  com  which  they  had  severally 
sold. 

Upon  the  first  point  we  entertain  the  opinion  that  one  tenant 
in  common  or  joint-owner  of  personal  chattels  cannot  support 
an  action  of  trover  against  another,  merely  because  he  has  the 
possession  of  the  property  and  will  not  deliver  it.  The  one  is 
as  much  entitled  to  the  possession  as  fixe  other;  and  to  sustain 
suits  upon  such  grounds  would  make  them  endless.  Besides^ 
in  such  cases  there  is  no  conversion.  But  if  one  tenant  in  com- 
mon destroys  the  property  the  other  may  support  this  action 
against  him;  or  if  one  without  the  consent  of  the  other  does  an 
act  with  the  property  inconsistent  with  the  nature  of  their  joint 
ownership,  and  which  will  according  to  the  common  or  natural 
course  of  things  either  destroy  the  other's  interest  in  the  prop- 
erty or  the  very  property  itself;  and  by  such  act  the  other 
should  be  deprived  of  his  property,  we  believe  the  action  of  trover 
may  be  sustained:  8  Johns.  175.  Upon  examining  the  bill  of 
exceptions  in  this  case  it  seems  to  us  that  neither  the  nature  of 
the  pai'tnership  in  this  corn  between  Joseph  Cowan  and  Buyers, 
nor  Buyer's  statement  when  leaving  the  country,  gave  any  au- 
thority to  Cowan  to  dispose  of  the  com;  and  as  the  sale  of  it 
by  Cowau  had  a  direct  tendency  to  put  it  out  of  Buyer's  power 
to  recover  bis  possession  of  it,  and  would  according  to  the 
common  course  of  things  tend  to  destroy  it  altogether,  we  con- 
ceive no  error  was  committed  by  the  circuit  coui't  in  failing  to 
instruct  the  jury  that  this  action  would  not  lie  against  Joseph 
Cowau. 
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Upon  the  second  point  it  appears  to  us  that  the  cueamstance 
of  an  action  of  this  kind  haying  been  commenced  against  more 
than  one  defendant  is  not  of  itself  an  objection  to  the  plaintiff's 
recoyery.  An  action  of  troyer,  we  belieye,  may  be  sustained 
against  two  or  more  defendants  if  the  proof  establishes  a  con* 
yersion  by  all.  Whether  the  evidence  given  in  this  cause  was 
sufficient  to  charge  the  defendants  jointly  we  do  not  feel  our- 
selves called  upon  to  decide;  because  upon  that  point  the  cir- 
cuit court  was  neither  asked  to  deliver,  nor  did  they  deliver, 
any  opinion  to  the  jury.  And  at  present  we  believe  that  if  we 
should  ever  reverse  an  opinion,  either  granting  or  refusing  a 
new  trial;  it  must  be  a  very  clear  case;  which  this  is  not.  The 
circuit  judge  having  failed  to  instruct  the  jury  upon  a  point  with 
respect  to  which  he  was  not  asked  to  give  any  directions,  does 
not  in  this  case  furnish  a  ground  upon  which  this  court  ought 
to  reverse  his  decision.  To  entitle  a  party  to  have  a  point  ex- 
amined, and  decided  upon  here,  it  must  be  one  which  appeara 
upon  the  record;  or  must  arise  out  of  the  proof  adduced  upon 
the  trial;  that  proof  must  be  disclosed  in  a  bill  of  exceptions. 
And  at  present  we  are  not  satisfied  whether  this  court  ought  to 
reverse  the  opinion  of  the  circuit  court  upon  a  motion  for  a  new 
trial.  We  therefore  give  no  opinion  upon  it,  not  t^hmlring  it 
necessary  upon  the  present  occasion. 

We  are  also  of  opinion  that  Buyer's  property  in  the  com  was 
of  such  a  nature  as,  for  the  conversion  of  which,  an  action  of 
trover  will  lie. 

The  judgment  ought  in  our  opinion  to  be  affirmed;  the  other 
assignment  of  error  having  been,  with  propriety,  abaadoiied  by 
the  counsel.  

KeLTON   V.  BBYIN8. 

[0000,90.] 

PanuMPTioini  avteb  Vsbdxoi.— To  rapport  the  verdieli  the  court  will  pta^ 
some  everything  oonaisteiit  with  Uw,  aadwiU  not  aotiod  meoyobjeo- 
tions  which  would  have  beea  fatal  if  made  by  demnxrer  or  exoeptiaa. 
Thna  a  failoie  to  object  to  testunooy  at  the  trial  ii  a  waiver  of  iti  ille- 
gality or  incompetency. 

QaouKD  OF  Action  fob  Mauoious  Pbosecution.— Before  an  action  for  a 
maliciona  proiecntion  can  be  sostained  malice  and  want  of  psobable  caoat 
must  ooncor. 

AonoN  on  the  case  for  a  malicious  prosecution.  The  oaae  ap- 
pears from  the  opinions. 

Haywood  and  PhiUips,  for  plaintiff  in  error. 
Dickinson,  contra. 
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Otkbton^  J.  This  is  an  action  for  a  malioions  pioseoution, 
oommenoed  by  the  appellee  against  the  appellant.  From  the 
record  it  appears  that  the  appellant  prosecuted  the  appellee  in 
the  county  court  of  Butherford,  at  the  July  sessions,  1805,  for 
stealing  a  steer  skin.  On  this  indictment  the  grand  jury  found 
a  true  bill.  At  the  October  sessions  following,  the  solicitor  for 
the  county  entered  a  n<^  prosequi,  and  the  appellant  was  taxed 
with  the  costs.  At  the  same  term  of  the  county  court,  the 
grand  jury  found  another  bill  of  indictment  against  the  appellee 
for  the  same  cause.  This  was  tried  at  the  January  sessions, 
1806,  and  the  appellee  acquitted.  The  appellant  was  again 
taxed  with  the  costs.  The  appellee  immediately  instituted  this 
suit  in  the  same  court,  which  was  tried  at  the  October  session, 
1806,  when  a  yerdict  and  judgment  were  found  and  rendered 
for  the  appellee.  The  appellant  appealed  to  the  late  superior 
court,  where  the  cause  was  again  tried  and  the  same  yerdict 
rendered.    XTpon  motion,  the  superior  court  granted  a  new  trial. 

Upon  the  establishment  of  the  circuit  courts,  the  cause  was 
sent  to  Butherford  county,  where  it  was  again  tried  at  the  April 
term,  1811,  and  a  similar  yerdict  rendered  for  the  appellee.  A 
motion  for  a  new  trial  was  made  and  oyerruled,  to  which  opin- 
ion of  the  court,  oyemiling  a  motion  for  a  new  trial,  the  appel- 
lant, by  his  counsel,  excepted.  In  the  bill  of  exceptions  the 
whole  of  the  eyidence  is  spread  upon  the  record.  Under  the 
circumstances  of  the  case,  we  are  to  consider  whether  the  judge 
of  the  circuit  court  erred  in  refusing  a  new  trial.  It  is  not  at- 
tempted to  be  shown  that  the  whole  of  the  evidence  is  not  be- 
fore us,  nor  are  we  authorized  to  presume  that  it  is  not:  8  Dal. 
419.  On  the  part  of  the  appellees  it  is  urged  that  it  is  mani- 
fest, from  the  whole  of  the  testimony,  no  felony  was  in  fact 
committed,  and  that  the  appellant  acted  from  malice  in  the 
prosecutions.  Besides,  it  is  insisted  that  this  coiurt  ought  not 
to  interfere  after  the  trials  that  have  taken  place.  The  amount 
of  the  testimony  appears  to  be  this:  the  appellant  found  one  of 
his  steers  dead  in  the  woods  near  his  fence,  and  going  to  the 
place  the  same  day,  with  a  view  of  taking  off  the  hide,  he  found 
the  steer  already  skinned  by  some  persons,  and  the  hide  carried 
away.  The  ears  were  left  on  the  head.  Most  of  the  evidence 
was  exhibited  on  the  part  of  the  appellees.  It  shows  that  they 
found  the  steer  dead,  and  skinned  him.  The  hide  was  taken 
to  Moore's  and  hung  up  with  the  flesh  side  out.  Kelton  lived 
about  two  miles  and  a  half  from  Moore. 

Seyeral  of  the  witnesses  were  told  by  the  appellees  of  theix 
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having  ddnned  some  person's  sieer,  and  reqnested  ihat  thej 
would  make  it  known  in  the  neighborhood.    The  appellant 
lived  at  a  public  place  and  had  a  large  stock.    None  of  the  wit- 
nesses ever  gave  information  as  requested  to  the  appellant,  nor 
does  it  appear  that  he  had  the  least  intimation  who  had  skinned 
his  steer  and  taken  the  hide  away,  although  he  made  many  in* 
quiries,  until  several  months  after  it  was  done.    The  first  inti- 
mation which  Kelton  received  of  the  hide  is  related  in  the 
testimony  of  Edmond  Hodge.     He  stated  that  a  Mr.  Tyler  told 
Kelton,  in  his  presence,  that  if  he  would  inquire  of  Moore  he 
might  hear  of  his  hide.   The  next  day  Kelton  took  out  a  search- 
warrant,  and  in  company  with  the  officer  and  Sherwood  Harris 
went  to  Moore's  tan-vat,  where  they  found  Moore.    Kelton 
asked  him  if  he  had  not  a  hide  which  was  not  hia  own«    He 
replied  he  had  a  number  of  his  neighbor's  hides  to  tan,  and 
upon  being  asked  if  he  had  one  that  belonged  to  Kelton,  he 
answered  if  he  had  it  was  not  in  Kelton's  mark.    The  officer 
showed  the  search-warrant,  and  Moore  observed  that  the  hide 
he  supposed  they  alluded  to  was  near  the  bottom  of  the  vaL 
On  throwing  the  hides  out  of  the  vat,  the  brand  was  visible  at 
some  distance;  it  was  a  K,  and  was  immediately  claimed. 
Moore  stated  then  that  Bevins  had  found  the  steer,  and  that  he 
and  Bevins  had  skinned  it.     From  the  statement,  which  is 
believed  to  be  in  substance  correct,  no  doubt  can  be  entertained 
that  there  was  probable  cause  for  the  prosecution.    The  plaint- 
iff had  been  clandestinely  deprived  of  his  steer-hide.    He  had 
industriously  inquired,  but  could  not  hear  of  it  until  the  day 
before  the  search-warrant  was  taken  out.    The  circumstances 
which  took  place  at  the  vat  when  the  hide  was  found,  wore  the 
appearance  of  suspicion,  to  say  the  least  of  it.     Considering, 
however,  that  Moore  and  Bevins  made  the  matter  public  in  the 
neighborhood,  and  had  requested  many  persons  to  do  the  same, 
it  would  seem  proper  to  conclude  that  they  did  not  take  the 
hide  off  feloniously.     They  stand  amply  and  justly  acquitted 
from  any  such  intention  by  the  verdict  of  acquittal  in  the  pro^ 
ecution,  and  the  sense  of  society  exhibited  in  the  repeated  ver- 
dicts against  Kelton  in  this  action.    But  the  inquiry  is,  not 
whether  Moore  and  Bevins  were  innocent  of  the  charge  pre- 
ferred against  them  in  the  indictment,  but  whether  Kelton  had 
probable  cause  for  the  prosecution  he  set  on  foot. 

To  sustain  an  action  for  a  malicious  prosecution  there  must 
not  only  be  malice,  but  a  want  of  probable  cause.  In  the  ab- 
sence of  either  of  these  requisites  the  action  faUs  to  the  ground. 
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Hence  the  want  of  probable  cause  for  a  prosecntion  is  the  tesi 
of  this  action.  Though  malice  exists,  if  in  the  estimation  of  a 
rational  and  dispassionate  mind  there  be  probable  cause  for 
prosecution,  the  action  cannot  be  sustained.  With  the  infor* 
mation  that  Kelton  possessed,  he  had  reasonable  ground  to  be- 
lieve that  a  felony  had  been  committed.  He  ought  not,  in 
justice  and  sound  policy,  to  be  mulct  in  damages  and  costs  for 
endeavoring  to  detect  and  punish  such  offenses.  Moore  and 
Beyins  were  honorably  acquitted.  They  introduced  proof 
showing  their  innoocDce,  but  this  was  unknown  to  the  plaintiff. 
At  this  stage  they  ought  to  have  been  satisfied;  particularly 
when  their  own  proof  shows  that  Eel  ton  lost  his  hide,  and  that 
Moore  had  it  in  his  vat.  He  showed  no  willingness  to  take  his 
hides  out  and  show  them;  besides,  the  ears  had  not  been  taken 
with  the  hide,  as  is  usual  in  sach  cases.  The  plaintiff  and  de- 
fendant lived  neighbors;  the  former,  at  a  public  place,  had  a 
large  stock,  and  the  steer  was  skinned  near  his  fence.  Nor 
does  it  appear  that  Eelton  knew  of  his  hide  having  been  hung 
up,  or  that  Moore  and  Bevins  had  requested  some  of  the  neigh- 
bors to  make  it  public.  There  surely  was  probable  cause;  and 
whether  Eelton  had  malice  or  not  will  not  vary  the  question  aa 
to  the  propriety  of  the  prosecution.  The  public  interest  is 
ooncemed  that  offenses  should  not  go  unpunished.  It  is  no 
lest  of  the  impropriety  of  such  prosecutions  that  defendants 
are  acquitted.  The  true  and  legal  principle  is,  had  the  prose- 
cutor ground  to  think  that  a  felony  had  been  committed,  with 
the  information  he  possessed  at  the  time  of  the  commencement 
of  the  prosecution?  If  he  had,  he  oi^ht  not  to  be  subject  to 
damages  in  this  action. 

Our  next  inquiry  is,  whether  the  verdicts  which  have  been 
given  should  bar  any  further  investigation?  It  is  admitted  that 
this  is  an  inquiry  of  much  delicacy  and  difficulty.  Though 
there  have  been  three  trials,  yet  in  legal  understanding  but  one 
new  trial  has  been  allowed;  so  that  the  statutory  restriction 
does  not  apply.  Nor  has  it  been  insisted  on  by  the  defendant's 
counsel.  The  subject  must  then  be  considered  independent  of 
the  sixth  section  of  the  act  of  1801,  limiting  the  power  of  the 
courts  in  granting  new  trials  to  two.  Interest  reipiMicae  ui  sit 
finis  Utium,  is  a  maxim  of  much  public  utility,  and  ought  not 
lightly  to  be  overlooked.  In  support  of  this  maxim  it  may  be 
justly  remarked  that  great  respect  is  due  to  the  opinions  of  the 
different  juries  who  have  given  their  verdicts  in  these  causes. 
I  should  be  as  unwilling  as  any  man  living  to  invade  the  prov« 
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ince  of  juries,  so  carefullj  guarded  by  the  oonsiitution.  To 
them  belong  the  ascertainment  of  facts  agreeably  to  the  max* 
ims  ad  quedionem  facti  non  respondent  judioea,  ad  quesUanem 
legia  non  respondent  juratores.  After  Terdict  courts  will  pre- 
sume everything  consistent  with  law,  to  support  it.  All 
imperfect  statements  of  facts  in  pleadings  are  cured  by  yer- 
dict.  Courts  will  presume  in  that  stage  of  an  action,  suffi- 
cient proof  having  been  introduced,  though  the  claim  to  redress 
were  imperfectly  or  informally  set  forth.  Many  things  are 
good  after  verdict  which  would  be  bad  on  demurrer.  And  it 
may  be  added  that  many  objections  are  removed  by  verdict, 
which,  if  taken  advantage  of  by  demurrer  or  exception,  would 
produce  a  different  result. 

Thus,  for  example,  testimony  is  offered  which  is  illegal  or  in- 
competent,  but  is  not  excepted  to  when  discovered;  this  is  a 
complete  waiver  of  its  incompetency  or  illegality  on  that  trial. 
On  a  motion  for  a  new  trial,  the  justice  and  equiiy  of  the  case 
will  be  considered,  and  not  whether  it  were  proper  to  exclude 
testimony  not  objected  to.  So  it  is  in  this  court,  if  no  excep* 
tion  appears  on  record  to  the  introduction  of  improper  or  in- 
competent testimony  in  the  court  below,  it  cannot  be  taken 
here.  The  court  presumes  it  to  have  been  admitted  by  the 
assent  of  the  party,  and  this  presumption  is  conclusive.  A 
complete  view  of  this  part  of  the  law  can  be  had  by  recurrence 
to  4  Mass.  264,  487;  Addison,  118;  7  T.  B.  351;  2  Day,  392;  1 
GaU,  83,  260;  4  Dal.  108,  439;  1  Oranoh,  71,  336;  1  Hening  A 
M.  72.  But  the  doctrine  of  presumption  has  its  limits,  and  its 
principles  are  defined  as  well  as  other  branches  of  the  law. 
Thus  we  cannot  presume  any  part  of  the  evidence  given  in  this 
cause,  has  been  omitted  or  left  out:  Hardin,  163,  374;  3  Dal. 
419,  n.  Though  the  weight  of  testimony  be  on  one  side,  where 
there  is  contradictory  evidence,  courts  will  presume  it  correct 
after  verdict,  where  the  preponderance  is  slight.  And  though 
considerable,  the  court  will  presume,  after  sevenJ  verdicts,  that 
the  jury,  who  are  the  constitutional  and  proper  triers  of  &cts, 
have  correctly  found  the  truth  to  be  on  the  other  side,  and  will 
not  disturb  the  question.  This  is  required  by  the  constitation, 
and  genius  and  spirit  of  our  laws.  If  it  were  otherwise,  courts 
might  render  juries  useless,  and  usurp  the  power  of  aaoertain- 
ing  facts,  which,  according  to  the  principles  of  the  constitu- 
tion, should  belong  exclusively  to  juries  in  a  court  of  law.  On 
the  other  hand,  courts  cannot  consistently,  with  a  conscientious 
discharge  of  their  duties,  surrender  to  juries  the  ezerciae  of  the 
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power  entrusted  to  them.  On  the  admission  or  establishment 
of  facts,  it  is  their  duty  exclusively  to  declare  the  law.  In  the 
language  of  the  maxim,  thej  are  to  answer  to  questions  of  law 
when  matters  of  fact  are  not  disputed.  The  law  arising  on 
those  facts  must  be  determined  by  the  court  and  not  the  jury. 
The  English  books  show  that  courts  will  continue  to  grant  new 
trials  where  juries  find  contrary  to  the  directions  of  the  judge 
in  matters  of  law.  This  is  on  the  principle  that  facts  are  indis- 
putable, and  the  only  question  is  as  to  the  law:  See  1 T.  B.  171. 
It  is  with  this  disposition  of  the  law  the  inquiry  is  now  made. 
From  facts  found  or  established,  legal  inferences  may  be  drawn, 
but  these  inferences  should  be  consistent  with  the  nature  of 
things.  The  powers  of  court  and  jury  in  this  respect,  are  be- 
lieved to  be  Ihe  same,  and  whether  such  inference  be  correct,  is 
matter  of  law. 

A  careful  view  of  the  whole  of  the  evidence  has  been  taken. 
Had  Eelton  known  Moore  and  Bevins  used  exertions  to  give 
publicity  to  the  transaction  of  skinning  the  steer  and  taking  the 
hide  home,  it  would  seem  improper  to  disturb  this  verdict.  It 
was  incumbent  on  them  to  show  that  Eelton  had  this  knowledge; 
this  they  have  not  done,  nor  are  we  authorised  to  assume  it  aa 
a  fact  that  Eelton  did  know  of  their  disposition  to  make  it  pub- 
lic. The  testimony  does  not  furnish  such  ari  inference,  but  the 
reverse.  It  appears  that  the  appellant  and  appellees  had  not 
been  on  a  friendly  footing  for  some  time  before  the  hide  was 
lost.  In  the  language  of  some  of  the  vntnesses,  the  appellant 
did  not  think  them  good  men,  and  vrished  them  gone  from  the 
neighborhood.  In  this  state  of  things  it  is  natural  to  suppose 
that  much  communication  did  not  exist  between  them.  There 
is  no  proof  that  Eelton  heard  that  the  appellees  had  skinned 
the  steer,  until  Tyler  told  him,  in  the  presence  of  Hodge,  where 
to  look  for  the  hide.  There  is  no  opposition  in  the  testimony 
exhibited  in  the  cause,  on  the  main  point  of  the  action,  from 
which  we  might  infer  that  the  jury,  judging  of  the  credibility  of 
witnesses,  found  a  verdict  on  the  piinciple  that  Eelton  knew  of 
the  appellees  open  and  public  conduct  with  respect  to  the  hide. 
The  reverse  is  clearly  to  be  inferred.  In  ascertaining  the  law 
of  thia  case,  the  court  here  must  place  itself  precisely  in  the 
same  situation  of  the  circuit  court:  3  Gall.  319.  After  so  many 
trials,  the  case  should  be  clear  beyond  a  doubt;  otherwise  the 
court  will  not  interfere.  With  me  the  case  is  clear.  There  is 
no  dispute  as  to  the  fact,  and  nothing  but  a  question  of  law 
mains  for  us  to  decide. 
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Was  there  probable  cause  for  ibis  prosecution?  This  ques- 
tion hatii  nothing  to  do  with  equity;  it  involves  a  purely  legal 
point.  It  is  so  peculiarly  governed  by  the  policy  of  the  law 
that  the  court  of  king's  bench,  in  the  case  of  Cox  v.  Warr^, 
held  a  special  plea  good,  upon  demurrer,  which  disclosed  the 
facts  upon  which  the  defendant  relied  as  a  justification:  Cro.  Jac. 
193.  Suppose  the  facts  in  this  case  had  been  specially  pleaded, 
could  it  be  doubted  that  there  was  probable  cause?  It  seems  to 
me  it  could  not.  The  case  last  alluded  to  will  put  this  question 
in  a  clear  point  of  view.  From  the  testimony  submitted  to  us 
in  this  record,  the  matter  before  the  jury  was  entirely  a  question 
of  law,  and  this  is  simply  an  appeal  to  the  laws  of  the  conntiy, 
which  should  be  alike  meted  to  all.  That  the  juiy  eired  in 
their  consideration  of  the  law,  I  have  no  doubt;  and  that  con- 
sequently the  oirouit  court  erred  in  overmling  the  motion  for  a 
new  trial. 

WmTB,  J.  In  examining  this  question,  we  must  suppose  the 
circuit  court  to  have  acted  correotiy  in  the  piior  stages;  and  to 
have  given  to  the  jury,  the  necessary  instruction;  as  no  excep- 
tions seem  to  have  been  taken  in  any  regular  mode,  to  these 
proceedings.  Under  our  system  I  am  inclined,  at  present,  to 
the  belief  that  this  court  possesses  the  power  to  revise  the  opin- 
ion of  the  circuit  court,  either  in  granting  or  refusing  a  new 
trial;  but  still  I  must  declare  it  as  my  opinion  that  it  is  a  power 
that  ought  most  cautiously  to  be  used,  and  never  exercised  but 
in  a  veiy  clear  case.  With  these  impressions  I  proceed  to  the 
investigation  of  the  points  which  have  been  deemed  worthy  of 
examination  here.  To  support  the  action  i^gainst  Kelton  two 
points  were  necessary  to  be  established  upon  the  trial. 

1.  That  there  was  no  probable  cause  for  the  prosecution  which 
he  commenced  and  carried  on  to  an  unsucoesaf  ul  termination 
against  Bevins. 

2.  Thatmalioe,  and  not  the  public  good,  was  the  motive  which 
induced  him  to  commence  the  prosecution.  Upon  the  trial,  if 
it  clearly  appeared  that  there  was  no  probable  cause  for  the 
prosecution,  the  jury  were  authorised  to  infer  malice  in  the 
prosecutor;  but  from  malice  being  proved  they  could  not  infer 
a  want  of  probable  cause.  It  must  on  all  sides  be  conceded  that 
the  evidence  disclosed  circumstances  from  which  malice  could 
be  collected.  The  difficulty  here  is  to  find  the  evidence  from 
which  a  want  of  probable  cause  could  be  inferred.  Upon  this 
point  it  must  be  yielded  there  is  no  direct  proof,  but  still  I  think 
there  are  some  circumstances  from  which  such  an  iuference 
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could  be  dedaced.  BeTins,  it  will  be  lemarkad,  most  be  now 
considered  as  innocent,  of  the  ciime  charged  against  him  by 
Eelton. 

The  only  question,  then,  to  be  ascertained  is  whether  Eelton, 
when  be  carried  on  the  prosecution,  had  good  cause  to  think 
Bevins  was  guilty.  The  testrmony  shows  that  when  Bevius 
found  the  steer  dead  in  the  woods  he  skinned  him,  carried  the 
skin  home,  hung  it  up  in  a  public  place  near  his  house,  men- 
tioned it  to  the  neighbors,  and  requested  them  to  make  it  pub- 
lic in  the  neighborhood,  that  the  owner  might  be  discovered. 
Bovins  lived  in  a  place  as  public  as  most  places  in  the  neighbor- 
hood; Eelton  lived  in  the  same  neighborhood,  and  before  the 
prosecution  there  was  an  attempt  to  arbitrate  the  matter  re- 
specting the  steer.  Now,  if  we  once  admit  that  Eelton  knew 
the  same  things  respecting  this  matter,  which  almost  every 
other  man  in  the  neighborhood  seemed  well  acquainted  with,  it 
would  clearly  follow  that  this  was  a  causeless  prosecution.  As 
Eelton  seems  to  have  found  the  steer  dead,  it  is  very  natural  to 
suppose  that  he  would  be  making  inquiries,  and,  if  making  them, 
would  he  not  likely  get  the  same  information  which  others  ob- 
tained? 

Farther;  is  it  not  reasonable  to  suppose  that  when  the  arbi- 
tration was  going  on,  and  each  party  trying  to  put  his  own  case 
in  such  a  situation  as  to  procure  a  favorable  award,  Eelton 
would  be  apprised  of  the  manner  in  which  the  hide  was  obtained 
by  Bevins,  and  the  manner  in  which  he  had  conducted  himself 
respecting  it  ?  If  he  did,  it  is  reasonable  to  infer  that  he  must 
have  known  Bevins  was  innocent  of  the  theft  afterwards  charged 
upon  him.  If  with  this  knowledge  he  commenced  the  prosecu- 
tion, he  surely  commenced  it  without  having  any  reasonable 
ground  upon  which  to  believe  Bevins  guilty;  in  other  words, 
without  any  probable  cause.  I  cannot  tell  what  effect  those 
circumstances  had  on  the  minds  of  the  jurors.  I  am  free  to  ad- 
mit that  there  is  strong  testimony  given  by  Eelton  upon  this 
point;  but  still  I  cannot  say  that  tiiere  was  no  proof  of  a  want 
of  probable  cause,  and  unless  I  could  be  fully  persuaded  that 
there  was  no  circumstance  that  would  authorize  the  inference 
which  they  must  have  drawn,  I  could  not  consent  to  reverse  the 
circuit  court's  opinion  on  this  point.  If  this  were  an  ordinary 
case  I  could  be  more  easily  induced  to  act  in  it;  but  here  have 
been  three  verdicts,  by  three  different  juries,  in  three  different 
courts  on  the  same  side  of  this  question,  two  of  those  verdicts 
meeting,  as  far  as  I  can  see,  the  approbation  of  the  courts  in 
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whioih  ihflj  were  rendered.  The  caee,  Uien,  stands  mach  more 
strongly  fortified  against  a  reversal  thaQ  an  ordinary  case  would 
do.  In  any  case,  it  will  be  extremely  difficult  for  this  court  to 
have  the  same  clear  and  full  view  of  a  question,  respecting  the 
granting  a  new  trial,  as  that  court  who  have  seen  the  witnesses, 
heard  them  deliver  their  testimony,  and  carefully  watched  over 
the  trial. 

But  it  has  been  sometimes  said  that  cases  of  this  kind  stand 
on  a  different  ground,  and  that  the  court  has  more  control  over 
them  than  it  has  over  common  cases,  because  it  is  said  in  the 
books  that  want  of  probable  cause  is  a  question  of  law  which 
the  court  must  decide.  How  this  idea  first  started,  and  to  what 
uses  it  was  to  be  applied,  it  is  not  material  at  present  to  exam- 
ine. I  cannot  see  how  it  can  with  us  be  of  any  practical  benefit. 
Our  constitution  hinders  the  judges  from  charging  the  jury  as 
to  the  matter  of  fact;  they  are  only  authorized  to  state  tiie  tes- 
timony and  declare  the  law.  Whenever,  therefore,  an  action  of 
this  kind  is  commenced,  and  the  plea  of  not  guilty  pleaded,  the 
jury  are  to  tiy  the  question  of  probable  cause;  and  it  is  a  ques- 
tion then  compounded  of  law  and  fact.  The  jury  are  to  decide 
it  as  any  other  question,  under  the  direction  of  the  courts  as  to 
the  law.  They  judge  of  the  facts  for  themselves,  and  receive 
the  law  from  the  court.  This  is  the  case  in  every  other  cause. 
In  this  case,  what  could  the  court  do  when  the  cause  was  on 
trial?  They  might  arrange  the  testimony  in  the  way  they 
thought  correct,  and  tell  the  jury  what  the  law  arising  upon 
those  facts  was;  so  they  may  in  eveiy  other  case;  but  still  the 
jury  might  believe  a  witness  whom  the  court  did  not  credit,  or  it 
might  understand  the  facts  entirely  differently  from  the  way  the 
court  understood  them;  and  in  this  respect  the  court  has  no 
power  to  direct  how  they  shall  understand  them.  The  jury  acts 
according  to  its  own  understanding  oq  these  points  in  every 
case.  The  court  might  with  propriety  say  to  the  jury,  that  if 
they  were  satisfied  from  the  proof  that  Eelton  had  probable 
cause  to  believe,  when  he  commenced  the  prosecution,  that 
Bevins  had  committed  the  larceny,  they  ought  to  find  for  Eel- 
ton, notwithstanding  Bevins  was  clearly  innocent;  on  the  con- 
trary, if  the  jury  were  clearly  satisfied  that  Bevins  was  inno- 
cent, and  that  Eelton,  as  a  reasonable  man,  must  have  believed 
so,  then  to  find  for  Bevins. 

But  neither  in  this  nor  any  other  case  are  our  courts  at  liber^ 
to  tell  the  jury  that  they  must  believe  the  testimony  establishes 
this  or  that  fact.     Probable  cause  may  sometimes  be  a  question 
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of  law  to  be  determined  bj  the  court.  When  the  defendant 
pleads  the  circumstances  which  he  alleges  rendered  the  plaint- 
iff's goilt  probable,  if  the  plaintiff  demurs  to  Buch  plea,  it  is 
then  a  question  of  law  for  the  exclusiTo  determination  of  the 
court.  So,  if  the  court  before  whom  the  indictment  was  tried, 
were  applied  to  for  a  copy  of  the  record,  they  might  then  ex- 
press their  opinion  upon  this  point;  but  when  the  suit  is  com* 
menced,  and  the  issue  of  guilty  or  not  guilty  submitted  to  the 
jury,  as  in  every  other  case,  probable  cause  must  be  finally  de- 
termined by  the  jury,  under  the  direction  of  the  court  as  to  the 
law.  How  could  this  matter  ever  be  determined  if  this  were 
not  the  case?  The  court  charge  the  jury  upon  the  law,  and 
they  find  for  the  plaintiff;  their  verdict  is  set  aside,  because 
this  is  a  question  of  law;  a  second  trial  is  had,  and  the  same 
result.  In  this,  as  in  every  other  case,  the  verdict  of  the  jury 
must  settle  the  matter,  or  it  must  remain  forever  undetermined; 
but  this  is  always  expected  from  a  jury,  and  such  is  certainly 
their  duty  that  they  will  take  the  law  as  stated  by  the  court. 
The  very  submitting  the  question  to  a  jury  is  with  me  full  proof 
that  it  must  then  be  viewed  as  a  question  compounded  of  fact 
and  law.  If  not,  why  submit  it  to  them?  Why  call  upon  them 
for  an  opinion  upon  oath,  if  it  be  a  matter  with  which  they  have 
no  concern?  If  it  is  a  uaked  question  of  law,  I  can  see  no  use 
in  submitting  it  to  them.  Let  the  court  at  once  take  this  part 
of  the  issue  to  themselves,  and  let  the  jury  determine  upon  the 
malice.  In  my  opinion,  the  mode  of  conducting  the  cause  and 
making  the  defense  must  make  this  a  question  of  law  or  not, 
dependent  upon  the  question  whether  matter  arises  of  which 
the  court  has  the  entire  management. 

We  have  each  examined  this  cause  with  the  utmost  solicitude, 
desirous  of  ascertaining  what  is  right  respecting  it.  We  are 
unable  to  see  it  in  the  same  point  of  view;  and  nothing  remains 
but  for  each  to  give  the  opinion  he  really  entertains.  I  am 
sorry  to  be  compelled  to  close  this  matter  between  the  parties, 
under  circimistances  which  make  me  much  distrust  the  correct- 
ness of  my  own  opinion;  but  thinking  as  I  do,  I  cannot  do 
other  than  say  that  where  I  am  not  convinced,  I  will  not  act. 
I  am  not  sure  this  judgment  is  wrong,  and  therefore  will  not 
reverse  it. 
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Perkins  v.  Hays. 

rCOosB,  163.] 

PRIOBITT  ov  Legal  TrTLE.^The  purchaser  of  a  legal  title  for  a  Taliiabb 
oonsxderation  without  notice  of  an  oatstanding  equity  will  not  be  affected 
by  it;  but  it  ia  otherwise  as  to  a  purchaser  of  an  equitable  title.  Ac- 
cordingly, a  bill  seeking  to  divest  the  l^gal  title  in  the  grantee  and  third 
persons  claiming  under  him,  upon  the  ground  that  the  warrant  on  which 
the  grant  is  founded  was  the  property  of  the  complainants,  is  good  as 
against  the  grantee,  but  cannot  be  sustained  against  the  other  defendant! 
daimimg  under  such  grantee,  without  alleging  that  no  valuable  consideia- 
tion  Was  paid  by  them,  or  that  they  knew  of  the  complainant's  equity 
either  at  or  before  the  consideration  was  paid,  or  the  oonveyanoe  made. 

Bill  in  equity  brought  by  the  complaiiiant  Perkins  and  John 
Taply,  against  the  defendants  to  recover  a  tract  of  land.  The 
bill  stated  that  a  certain  John  Grinder  enlisted  as  a  soldier  in 
the  North  Carolina  troops  during  the  revolutionary  war,  in 
^hich  service  he  died  about  the  year  1780;  that  there  issued  to 
him  and  his  heirs  for  his  services  a  land  warrant  for  one  thon- 
sand  acres;  that  at  the  time  of  his  death  he  left  a  widow, Maiy, 
and  two  sons,  his  only  children,  Joshua  and  Robert;  that  a  cer- 
tain Sarah  Grinder  falsely  representing  herself  to  be  the  only 
heir  of  the  said  John  Grinder,  assigned  the  warrant  aforesaid 
to  the  defendant  Hays;  that  upon  this  warranty  Hays  made  an 
entry  and  procured  a  grant  for  one  thousand  acres  of  land;  that 
ihe  said  Hays  conveyed  in  fee  to  one  Douglas,  four  hundred 
and  forty-six  acres  of  the  said  land,  which  was  afterwards  con 
Teyed  in  fee  by  him  to  one  Maury,  and  by  the  latter  to  th 
defendant  Walkup;  the  defendants  Sloan  and  Gurtre  set  up  % 
claim  to  the  said  four  hundred  and  forty-six  acres,  under  title 
irom  the  said  Walkup.  The  bill  did  not  charge  that  the  pur- 
chaser from  Hays  or  any  of  the  subsequent  purchasers  paid  no 
^consideration  for  the  land,  or  that  any  of  them  had  notice  of 
^e  complainant's  equity.  It  further  stated  that  Joshua  Grinder 
-conveyed,  for  a  valuable  consideration,  his  interest  in  the  claim 
to  his  brother  Robert,  by  whom  the  same  was  sold  for  the  like 
^consideration  to  the  complainants. 

Hays  and  Sloan  having  failed  to  answer,  the  bill  was  taken 
J9A  confessed  by  them.  Walkup  answered  that  he  was  a  fair  and 
bona  fide  purchaser  from  Maury  for  a  valuable  consideniion 
-without  notice  of  the  complainants'  equity,  which  he  conoeiTed 
^ould  protect  him;  that  he  had  sold  two  hundred  acres,  part  of 
the  four  hundred  and  forty-six  acres,  to  the  defendant  Sloan, 
and  had  executed  a  conveyance  to  him  therefor,  and  that  he  had 
«old  the  residue  to  the  defendant  Gurtre,  and  was  ready  to  makt 
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bim  a  title  when  required.  He  stated  tliat  he  bad  reeeived  a 
conveyance  from  Manry  on  the  same  day  the  contract  was  made, 
but  the  deed  was  not  produced  in  evidence.  Qxirtre  claimed 
that  be  was  a  bona  fide  purchaser  for  a  valuable  consideration 
without  notice.  Neither  Walkup  nor  Ghirtre  answered  as  to  the 
fraud  charged  by  the  bill  in  regard  to  the  assignment  of  the 
warrant.  The  evidence  fully  sustained  the  allegations  of  the 
bill. 

Hardwood  and  Cooke,  for  the  complainants. 

Dickinson  and  Whitesidey  for  the  defendants,  were  stopped 
bj'  the  court. 

By  CouBT.  The  Inll  states  that  Martin  Grinder  died  in  the 
revolutionazy  war;  that  his  heirs  were  entitled  by  his  services  to 
one  thousand  acres  of  land;  that  a  warrant  issued  to  his  heirs 
for  that  quantity,  and  that  some  person  by  the  name  of  Sarah 
Grinder,  representing  herself  to  be  the  heir  of  said  Martin 
Grinder,  fraudulently  sold  and  assigned  said  warrant  to  Robert 
Hays,  one  of  the  defendants,  who  located  the  same  and  ob- 
tained a  grant  thereon  in  his  own  name;  that  Hays  sold  anid 
conveyed  in  fee  four  hundred  acres,  a  part  thereof,  to  Douglass, 
who  sold  and  conveyed  to  Maury,  who  sold  and  conveyed  to 
Walkup,  under  whom  the  other  defendants  claim.  The  bill 
does  not  charge  that  any  of  the  mesne  conveyances  were  made 
without  consideration,  or  that  those  to  whom  they  were  made 
had  notice  of  the  fraudulent  assignment  of  the  warrant.  It  fur- 
ther states  that  the  name  of  the  widow  of  Martin  Grinder  was 
Mary,  and  that  those  under  whom  the  complainants  claim  were 
sole  heirs.  The  bill  prays  a  decree  for  the  land.  Hays  has 
filed  no  answer,  and  the  bill  is  taken  for  confessed  as  to  him. 
Walkup,  in  his  answer,  states  that  he  and  those  under  whom  he 
claims  are  purchasers  for  a  valuable  consideration,  without  any 
notice  of  the  equity  of  the  complainants  at  the  time  the  convey- 
ances were  made.    To  these  answers  a  replication  has  been 

filed. 

The  evidence  produced  shows  that  no  person  by  the  name  of 
Sarah  Grinder  was  heir  of  Martin  Grinder,  and  that  the  com- 
plainants derive  their  right  under  the  heirs  of  said  Martin 
Grinder,  deceased.  The  ground  upon  which  the  complainants 
rest  their  case  is,  that  as  Hays  obtained  the  grant  for  this  land 
in  virtue  of  a  warrant  which  was  their  property,  that  he  must 
be  viewed  in  the  light  of  a  trustee  for  their  benefit;  that  he  can 
be  compelled  by  this  court  to  convey  to  them  the  legal  title  for 
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BO  much  of  this  land  as  he  has  not  conyeyed;  and  that  the  pnr- 
chaser  under  Hays  stands  in  no  better  situation  than  Hays  him- 
self, as  to  the  part  he  purchased.  As  it  respects  that  part  of 
this  land  the  legal  title  to  which  is  in  Hays,  we  are  of  opinion 
the  complainants  are  entitled  to  a  decree  for  it,  because  the 
consideration  upon  which  the  grant  to  Hays  is  founded  be- 
longed not  to  HaySy  but  to  the  compUinants.  Hays  haying 
purchased  the  warrant  from  a  person  who  had  not  any  right 
whatever  thereto,  such  purchase  vested  him  with  neither  an 
equitable  nor  legal  title  to  the  same.  He  may  have  been 
imposed  on  by  his  vendor,  but  that  ought  not  to  prejudice  the 
owners  of  this  warrant,  who  were  not  at  all  instrumental  in  its 
sale.  When  the  grant  was  made  to  Hays  by  the  state  he  became 
vested  with  the  legal  title  to  the  land;  but  the  equitable  title 
was  still  left  with  the  heirs  of  Grinder,  who  have  a  right  to  call 
upon  Hays  to  add  the  legal  to  their  equitable  title  when  they 
choose. 

But  how  stands  the  case  as  it  respects  innocent  purchasers  for 
a  valuable  consideration?  It  has  been  argued  that  they  stand 
in  no  better  situation  than  Hays,  and  different  cases  have  been 
referred  to  to  show  that  qui  prior  est  in  tempore,  potior  est  in 
jure,  and  that  as  Hays  acquired  his  title  through  a  fraudulent 
assignment  of  the  warrant,  that  fraud  will  affect  the  title  in 
whose  hands  soever  it  may  come. 

Upon  this  point,  we  are  of  opinion,  the  case  of  the  complain- 
ants  is  essentially  defective;  the  bill  does  not  charge  any  par- 
ticular fraud  in  Hays,  in  procuring  the  assignment  of  the  war- 
rant; for  anything  therein  stated,  he  may  have  acted  innocently 
in  the  purchase  of  it;  he  may  have  been  imposed  upon  by 
Sarah  Grinder,  who  sold  to  him,  and  represented  herself  to  be 
the  heir  when  she  was  not.  But  supposing  that  point  to  be 
immaterial,  this  case  cannot  be  supported  against  those  who 
purchased  from  Hays  upon  another  ground.  The  bill  neither 
charges  the  conveyances  to  have  been  made  without  considera* 
tion,  nor  does  it  charge  those  to  whom  Hays  conveyed,  with 
notice  of  the  equitable  title  of  the  complainants.  It  seems  to 
us,  that  in  framing  his  case,  a  complainant  ought  substantially 
to  charge  in  his  bill  every  fact  which  it  is  essential  to  establish, 
to  entitle  himself  to  relief.  We  are  of  opinion,  that  to  entitle 
the  complainants  in  this  case  to  relief  against  those  who  pur- 
chased the  legal  title  from  Hays,  that  one  of  two  things  must 
appear:  either  that  a  valuable  consideration  was  not  paid,  or 
that  those  who  purchased  knew  of  the  complainants'  equity, 
either  at  or  before  the  time  they  paid  the  consideration,  or  at 
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or  before  the  time  they  accepted  the  oonTeyance.  Neither  of 
these  things  are  charged  in  this  bill;  nor  has  there  been  any 
attempt  to  establish  them  from  express  testimony.  This  bill 
seems  to  have  been  framed,  and  is  now  endeavored  to  be  sup- 
ported, upon  a  view  of  the  law  which  we  think  entirely  in- 
correct. 

The  maxim  which  has  been  relied  upon,  and  the  authorities 
cited,  we  think  apply  to  a  class  of  cases  not  similar  to  the  pres- 
ent; to  cases  where  neither  party  has  a  legal  title;  where  each 
party  claims  an  equitable  title  to  the  matter  in  dispute.  In 
those  cases,  the  maxim  qui  prior  est  in  tempore,  potior  est  injure^ 
applies;  but  in  cases  where  each  party  has  an  equitable,  and  the 
defendant  a  legal  title  also,  there  the  maxim  that  where  the 
equity  is  equal,  the  law  must  prevail,  applies.  Hays  had  the 
legal  title  by  virtue  of  the  grant,  when  the  defendants  purchased 
from  him  for  a  valuable  consideration  without  any  notice  of  the 
complainants'  equity;  they  acted  innocently  and  bona  fide;  they 
can  with  a  clear  conscience  hold  this  property;  and  as  they  have 
the  legal  title,  they  ought  to  be  permitted  to  enjoy  it:  1  Eq. 
Ca.  Ab.  333,  334,  354;  2  Yem.  159;  2  Oom.  Dig.  628  to  632; 
Sugd.  on  Vend.  490  to  499,  476;  3  Ves.  jun.  478;  Amb.  447. 

If  the  complainants  had,  in  their  bill,  charged  a  want  of  con- 
sideration or  knowledge  of  their  equity,  there  would  have  been 
some  doubt  whether  the  answers  in  this  case,  denied  notice  in 
a  way  that  would  be  perfectly  satisfactory  to  the  whole  court; 
but  we  conceive  it  unnecessary  to  give  any  decisive  opinion  upon 
the  answers  as  to  this  point.  It  has  been  urged  by  the  counsel 
for  the  complainants,  that  if  it  was  necessary  to  fix  the  defend- 
ants with  notice,  it  is  done,  because  they  must  be  presumed  to 
have  seen  the  grant  to  Hays;  the  grant  shows  the  warrant  on 
which  it  issued;  the  defendants  must  be  supposed  to  have  seen 
the  warrant,  and  therefore  would  have  knowledge  of  their 
equity  upon  the  doctrine  of  notional  or  constructive  notice. 
It  seems  to  us  that  this  argument  is  not  well  founded;  because 
we  are  of  opinion  the  defendants  were  not  bound,  nor  can  they 
be  presumed  to  have  examined  this  title  any  further  back  than 
the  grant  to  Hays;  there  the  legal  title  commences,  and  tbeiz 
inquixy  into  the  title  of  Hays,  we  are  to  presume,  stopped. 
Again,  suppose  them  bound  to  examine  the  warrant,  it  would 
only  show  an  assignment  from  Sarah  Grinder;  but  whether  she 
was  heir  or  not,  they  would  be  unable  to  ascertain. 

Upon  every  view  we  can  take  of  this  case,  we  are  satisfied 
that  as  to  those  who  purchased  a  part  of  this  land  from  Hays, 
the  bill  must  be  dismissed  with  costs. 
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Reeves  v.  Koqas. 

[Goon,  174.] 

KiaLBOT  TO  iCAKi  liBQAL  Defbnss.— A  bill  in  equity  wiU  noi  be  raitaiUBd 
for  relief  againBt  a  judgment  at  law,  upon  a  porely  legal  defenae,  of 
which  a  party  neglected  to  avail  himself.  Accordingly,  a  bill  is  domnr- 
rable  which  seeks  to  have  certain  credits  allowed  on  a  judgment,  upoa 
the  ground  that  defendant  knew  that  complainant  was  entitled  to  the 
credits  and  omitted  to  allow  them  in  the  trial  at  law,  and  the  complain^ 
ant  failed  to  attend  the  trial  trusting  that  the  credits  would  be  given. 

Bill  in  equity  brought  by  the  complainants  to  be  relieved 
against  a  judgment  at  law,  obtained  by  Hogan,  as  the  aaaignee 
of  Henderson,  upon  a  bond  for  two  hundred  dollars.  The  bill 
stated  that  the  complainants  executed  their  bond  to  one  of  the 
defendants,  Henderson,  for  two  hundred  dollars;  that  Hendez^ 
son  left  this  country,  whereupon  diTers  persons  took  out  attach- 
ments against  him  and  summoned  the  complainants  as  gar- 
nishees; that  in  these  cases  they  were  compelled  to  pay  as  gar- 
nishees for  the  said  Henderson  seventy-six  dollars,  in  conse- 
quence of  which  they  procured  a  credit  therefor,  to  be  indorsed 
on  the  bond;  that  the  bond  had  been  assigned  by  the  defendant 
Henderson  to  the  defendant  Hogan  in  trust,  for  the  benefit  of 
Henderson,  after  the  indorsement  of  the  said  credit;  that  a  suit 
was  brought  upon  the  bond,  and  the  complainants,  relying  that 
the  plaintiff  at  law  would  give  the  proper  credits,  did  not  attend 
court,  and  the  credits  had  not  been  allowed,  but  a  judgment 
taken  for  the  whole  amount.  The  bill  did  not  show  what  plea 
T7as  filed  by  the  complainant  to  the  action  at  law,  or  whether 
any  was  filed;  nor  is  anj  reason  assigned  why  they  relied  on  the 
plaintiff  to  give  the  credit,  except  that  the  plaintiff  knew  they 
were  entitled  to  it.  The  bill  prayed  to  be  relieved  against  the 
payment  of  the  seventy-six  dollars. 

To  this  bill  the  defendants  filed  a  demurrer,  alleging  in  sab- 
stance  that  the  defense  of  the  complainants  was  properlj  triable 
in  a  court  of  law,  and  that  no  good  reason  is  assigned  why  it 
was  not  made  there. 

Haywood^  for  complainants,  cited  2  Hayw.  842;  2  Yes.  jun. 
135;  2  Wash.  86,  268,  278. 

Dickinson^  for  the  defendants,  cited  1  Vem.  119;  S  Tem.  825; 
2  Com.  Dig.  542;  4  Johns.  527. 

Overton,  J.  It  is  insisted  that  the  oourt  have  jurisdiotion  on 
the  ground  of  fraud,  concealment  and  accident  Considerabls 
range  of  argument  has  been  assumed.    With  other  topics,  it 
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has  been  insisted  that  courts  of  equity  bad  original  juxisdiotion 
of  partial  payments^  and  that  a  trial  at  law  does  not  take  it 
away.  It  is  certainly  true,  as  a  general  proposition,  that  where 
the  subject-matter  was  originally  equitable,  and  that  equity  is 
not  rendered  available  at  law,  after  due  diligence,  that  a  court 
of  equity  will  entertain  jurisdiction.  This  is  on  the  ground 
that  courts  of  law  permit  an  examination  of  such  equitable 
matter.  It  is  said  that  the  pleading  of  payment  at  law  arose 
from  the  statute,  and  if  the  x^arty  fail  to  plead  it  he  may  have 
recourse  to  this  court.  I  am  unable  as  yet  to  find  any  precedents 
in  the  books  to  suppoii  this  ground.  To  establish  the  origin 
of  any  legal  or  equitable  jurisdiction  is  always  difficult  and  sel- 
dom necessary,  provided  the  exercise  of  such  jurisdiction  is 
sanctioned  by  the  dictates  of  reason:  1  Fonb.  18.  In  the  case 
before  the  court,  the  complainants  had  an  opportunity  of  de- 
fending themselves  at  law.  If,  by  relying  on  the  honesty  or 
attention  of  the  plaintiff  there,  they  have  been  damaged,  it  is 
no  reason  for  coming  here.  The  remedy  at  law  was  a  complete 
and  adequate  one,  which  is  the  true  ground  upon  which  this 
case  rests.  The  ascertainment  of  payments  were  plain  matters 
of  fact,  unmixed  with  legal  disquisitions,  and  no  way  compli- 
cated in  their  nature.  A  court  of  law  was  as  completely  com- 
petent to  afford  redress,  and  more  so,  than  a  court  of  equity. 
This  bill  does  not  seek  an  account,  but  that  a  credit  may  be 
obtained  for  particular  payments.  There  are  tv^o  distinct 
grounds  upon  which  the  jurisdiction  of  the  court  rests:  1. 
Where  the  subject  of  complaint  is  of  an  equitable,  and  not  of  a 
l^al  nature  originally,  and  properly  cognizable  in  a  court  of 
equity;  2.  Where  the  subject  is  purely  legal,  but,  in  endeavor- 
ing to  obtain  justice  in  a  court  of  law,  some  obstacles  arise 
over  which  the  complainant  had  no  control.  In  this  case,  if 
the  complainants,  after  using  due  diligence  at  law,  were  de- 
feated of  their  remedy  by  fraud  or  other  improper  means,  they 
would  obtain  relief  in  equity.  But  a  complainant  cannot  oome 
into  this  court  in  such  a  case,  as  a  matter  of  course.  He  must 
show  some  equitable  ground,  and  make  a  case  free  from  the 
imputation  of  neglect,  before  he  can  transfer  a  legal  question 
to  an  equitable  jurisdiction:  4  Hen.  &  Mun.  423, 470,  491. 

No  attempt  has  been  made  to  get  clear  of  the  imputation  of 
neglect,  and  this  court  cannot  aid  the  negligence  of  parties.  No 
fraud,  undue  means  or  improper  circumstances  are  charged  to 
have  taken  place  at  law,  but  simply  a  want  of  attention  of  th« 
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defendants  to  the  complainant's  interest  at  the  trial.  The 
allegations  in  the  bill  amount  to  this  and  no  more. 

The  law  presumes  that  every  man  will  and  ought  to  attend  to 
his  own  interest;  and  least  of  all  that  his  adversary  in  a  judicial 
contest  will  do  it  for  him. 

The  demurrer  must  therefore  be  sustained. 


The  doetrine  of  ihii  case  it  in  aooordanoo  with  Lt  Omm  t.  OKohmtiiivv  1 
Am.  Dm.  121. 


Shslbt  V.  Shelby. 

[OOOKB,  179.] 

flTATun  01  LnoTATZOKS  IN  EQmTT. — CooitB  of  eqpitf  ara  at  mnoh  iMNnd 
by  the  statate  of  limitationa  as  oourta  of  law.  H  thanlQce^  the  statute 
of  limitatioiiB  would  be  a  bar  to  an  action  at  law,  it  would  be  equally  a 
bar  in  equity,  the  mode  of  relief  inaking  no  differanee. 

Idek. — ^But  the  statate  of  limitationa  doee  not  apply  to  cases  in  which  oonrti 
of  eqmty  have  peculiar  and  exclusive  jurisdictian,  and  there  is  no  ram- 
edy  at  law. 

In  Oases  of  Trust. — The  statute  of  limitatioDs  is  a  bar  to  implied  but  not 
to  express  trusts.  As  between  the  beneficiary  in  an  express  trust  and  % 
stranger,  the  bar  of  the  statute  of  limitations  applies  in  equity. 

Lf  Gasbs  of  Fraud. — ^In  general,  cases  of  fraud  are  as  much  within  the  stat- 
ute of  limitations  as  any  other;  but  where  the  fraud  has  been  aeoietiy 
practiced,  and  kept  concealed,  the  law  admits  of  an  exoeption  until  tiw 
fraud  is  discovered. 

Bill  in  equity  in  which  the  complainants  charged  that  James 
Shelby,  in  his  life-time,  had  procured  from  the  oommisaionen 
appointed  by  North  Carolina  for  that  purpose  a  certificate  for 
six  hundred  and  forty  acres  of  land;  that  in  1788,  the  sud 
Shelby  was  killed  by  the  Indians,  leaving  John  Shelby,  the 
ancestor  of  the  complainants,  his  eldest  brother,  and  heir  at 
law,  who  thereby  was  entitled  to  the  certificate;  that  a  certain 
Evan  Shelby  fraudulently  got  possession  of  the  certificate  upon 
which  he  made  an  entry,  and  had  the  same  carried  into  a  grant. 
The  bill  further  charges  that  the  defendant,  Isaac  Shelby,  sets 
up  a  claim  to  a  part  of  the  said  land,  as  heir  at  law  to  his  father 
Eyan,  and  that  the  defendant,  David  Shelby,  claims  the  balance 
by  virtue  of  a  deed  executed  to  him  by  the  said  Isaac  Shelby. 
It  is  also  charged  that  Isaac  Shelby  had  notice  of  the  equity  of 
the  complainants  before  making  his  purchase  from  his  co-de- 
fendant. 

The  bill  prayed  that  the  land  may  be  conveyed  to  the  com* 
plainants  as  the  heirs  and  legal  representatives  of  John  Shelby, 
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deoeaaed.  The  defendants  pleaded  in  bar  that  they  had  been 
in  peaceable  possesaion  for  upwards  of  seren  years,  during 
which  time  no  entry  nor  claim  had  been  made  by  complainants, 
and  reliance  was  placed  on  the  statute  of  North  Carolina  as 
follows: 

**  Whereas  great  suit,  debate  and  controrersy  hath  hereto- 
fore been,  and  may  hereafter  arise,  by  means  of  ancient  titles 
to  lands  derived  from  patents  granted  by  the  goyernor  of  Yir- 
ginia,  and  the  conditions  of  which  patents  have  not  been  per- 
formed, nor  quit  rents  paid,  or  the  lands  have  been  deserted  by 
the  first  patentee,  or  for,  or  by  reason,  or  by  means  of  former 
entries  or  patents  granted  in  this  government,  for  prevention 
whereof,  and  for  quieting  men's  estates,  and  for  avoiding  suits 
at  law: 

'^  2.  Be  it  enacted,  etc.  That  all  possessions  of,  or  titles  to, 
any  lands,  tenements,  or  hereditaments  whatsoever,  derived 
from  any  sales,  either  by  creditors,  executors,  or  administra- 
tors of  any  person  deceased;  or  by  husbands  and  their  wives,  or 
husbands  in  right  of  their  wives,  or  by  indorsements  of  any 
patents  or  otherwise,  of  which  the  purchaser  or  possessor,  or 
any  claiming  under  them,  have  continued  or  shall  continue  in 
the  possession  of  the  same  for  the  space  of  seven  years,  witho'it 
any  suit  at  law,  be,  and  are  hereby  ratified,  confirmed  and 
declared  good  and  legal,  to  all  intents  and  purposes  Tvliatso-* 
ever,  against  all  and  all  manner  of  persons;  any  former  or  other 
title  or  claims,  act,  law,  usage  or  statute,  to  the  contrary  in  any 
wise  notwithstanding. 

"  8.  That  no  person  or  persons,  nor  their  heirs,  which  shall 
hereafter  have  any  title  to  any  lands,  tenements,  or  heredita- 
ments, shall  thereunto  enter  or  make  claim,  but  within  seven 
years  next  after  his,  her,  or  their  right  or  title  which  descend  or 
accrue;  and  in  default  thereof  such  person  or  persons  so  not 
entering  or  making  default,  shall  be  utterly  excluded  and 
disabled  from  any  entry  or  claim  thereafter  to  be  made." 

The  defendants  also  insisted  in  their  answer,  upon  the  statute 
of  limitations. 

Cooke,  for  the  complainants. 

Dickinson,  for  the  defendants. 

By  Court,  Ovsbton ,  J.  The  only  questions  made  at  the  bar 
are,  whether  the  plea  of  seven  years'  possession  or  the  ordinaiy 
limitation  of  three  years  applies?  If  either  of  these  defenses 
are  good,  the  defendants  must  prevail.     Fraud  is  the  ground 
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upon  wluoh  ibis  case  rests;  but  it  cannot  be  presumed;  it  muol 
eitber  be  prored  directly  or  from  circumstances  As,  however, 
tbe  statute  of  limitations  bas  been  argued  at  length,  we  are 
prepared  to  give  an  opinion  upon  it. 

It  bas  been  insisted  that  a  person  who  gets  the  legal  estate 
through  fraud,  holds  it  as  a  trustee;  and  that,  therefore,  as 
trusts  are  not  barred  in  equity  by  the  statute  of  limitations,  it 
cannot  apply  in  the  case  before  the  court.  And  it  is  further  in- 
sisted by  the  complainants'  counsel  that  the  statute  of  limita- 
tions only  applies  in  equity  where  the  remedy  sought  is  the 
same  that  would  be  given  if  the  case  were  at  law.  No  authority 
directly  in  support  of  this  proposition  has  been  produced,  but 
it  has  been  endeavored  to  be  supported  from  analogy.  The 
cases  cited  were  Hardw.  278;  3  Eq.  Oa.  Ab.  579;  1  P.  Wms. 
743;  1  Wash.  146;  1  Bq.  Oa.  Ab.  303,  304,  371;  8  Eq.  Oa.  Ab. 
678. 

It  is  believed  that  the  books,  when  laying  down  the  rule  thai 
trusts  are  not  within  the  statute  of  limitations,  contemplate 
express  and  not  implied  trusts.  In  support  of  this  idea,  it  is 
said  that  the  rule  that  a  trust  is  not  within  the  statute  of  limita- 
tions applies  only  between  the  trustee  and  cestui  que  trust,  and 
not  against  a  trust  by  implication  of  law:  6  Sup.  Yin.  Abr.  191; 
again  in  3  Eq.  Ca.  Ab.  679,  pi.  8,  it  is  observed  that  the  "  rule  in 
this  court  that  the  statute  of  limitations  does  not  bar  a  trust 
estate,  holds  only  as  between  the  cestui  que  trust  and  the  trustee, 
not  between  cestui  que  trust  and  trustee  on  one  side,  and 
strangers  on  the  other,  as  that  would  be  to  make  the  statute  of 
no  force  at  all,  for  there  is  hardly  any  estate  of  consequence 
without  such  trust,  and  so  the  act  would  never  take  place;  and, 
therefore,  where  a  cestui  que  trust  and  his  trustee  are  both  oni 
of  possession  for  the  time  limited,  the  party  in  possession  has  a 
good  bar  against  them  both.'' 

Lord  Hardwicke  is  here  speaking  of  express  trusts,  or  those 
arising  from  contract.  The  principle  of  the  case  is  that  where 
there  is  an  adverse  possession  for  the  time  limited,  the  statute 
is  a  bar.  This  principle  is  believed  to  be  universal,  and  em- 
braces cases  personal  as  well  as  real  property.  If  a  trust  be  by 
agreement,  as  by  deed  or  will,  the  trustee  cannot  take  advan- 
tage of  the  statute  of  limitations,  because  in  law,  his  possession 
is  the  possession  of  the  cestui  que  trust.  The  statute  cannot  run 
against  a  man's  own  possession,  and  this  is  the  reasoti  that  a 
trustee  will  not  be  permitted  to  avail  himself  of  it.  But  this 
reasoning  does  not  apply  to  implied  trusts.    In  the  case  before 
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the  oourty  ifc  ottimot  be  doubted  that  the  defendants  and  Evan 
Shelby,  under  whom  they  claim,  designed  to  hold  this  land  ad- 
Tersely  for  themselyes,  and  not  as  trostees  for  the  heirs  of  James 
Shelby.  There  is  no  proof  that  they  agreed  to  do  so,  and  the 
facts  do  not  admit  of  a  presamption  that  they  did.  The  idea  of 
a  trust  arising  from  a  fraudulent  transaction,  took  its  rise  before 
the  equitable  jurisdiction  of  a  court  of  chancery  was  fully  set- 
tled. The  gradual  manner  in  which  the  court  of  equity  ac- 
quired its  jurisdiction,  must  be  recollected  by  eyeiy  lawyer.  In 
the  first  stages  of  its  progress,  it  was  strongly  opposed  by  the 
common  law  courts;  but  from  the  remotest  times,  jurisdiction 
as  to  trusts  was  conceded  to  it,  it  was  with  more  difficulty  its 
jurisdiction  as  to  fraud  was  acquired.  In.  the  earliest  cases  on 
this  ground,  the  person  committing  a  fraud  was  by  the  court 
made  a  trustee  by  implication,  in  order  that  it  might  possess 
juiisdiction  without  dispute.  Such  appears  to  be  the  origin  of 
trusts  arising  from  fraudulent  transactions. 

Independently  of  the  idea  of  trusts,  it  is  contended  that  cases 
of  fraud  are  not  within  the  statute,  and  a  case  in  1  Wash.  145, 
has  been  relied  on.  We  will  remark  that  is  only  the  argument 
of  counsel,  using  the  general  expressions  that  trusts  and  frauds 
are  not  within  the  statute.  An  opinion  has  already  been  given 
how  far  trusts  are  within  the  statute.  The  case,  as  it  relates  to 
fraud,  therefore,  remains  to  be  considered. 

In  general,  cases  of  fraud  are  as  much  within  the  statute  of 
limitations  as  any  other.  This,  however,  admits  of  an  excep- 
tion, as  where  a  fraud  has  been  secretly  practiced,  there  the 
statute  will  not  be  a  bar,  but  it  is  necessary  in  such  case  to  aver 
in  the  bill  that  the  fraud  was  not  discovered  within  three  years 
before  instituting  of  the  suit,  and  the  complainant  must  show, 
at  least  from  circumstances,  that  he  could  not  well  be  supposed 
to  have  known  that  he  was  defrauded  at  an  earlier  period; 
otherwise,  this  part  of  his  bill  will  be  considered  as  unsup- 
ported. For  it  is  not  conceived  that  because  the  complainant 
may  think  proper  to  state  in  his  bill,  he  has  only  discovered 
the  fraud  within  three  years,  that  the  defendant  will  thereby  be 
precluded  from  relying  on  the  statute.  Hence  it  is  incumbent 
on  the  plaintiff  to  prove,  from  the  circumstances  attending  the 
transaction,  that  such  fraud  was  not,  in  all  probability,  discov- 
ered until  within  three  years  previous  to  the  institution  of  the 
suit. 

It  is  said  in  4  Bac.  Abr.  476,  (Owil.  ed.)  that  fraud  will  not 
prevent  the  statute  of  limitations  from  operating,  though  dis« 
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covered  by  the  complainant  within  the  time  limited,  unless  it 
can  be  shown  that  the  defendant  was  connnsant  of  it;  and  for 
this  position  the  case  of  Bree  t.  HoUbeok^  Dong.  655,  is  cited. 
This  point,  howeyer,  is  not  material  to  be  considered,  as  the 
plaintiff  has  not  averred  in  his  bill  the  discovery  of  the  frand 
within  three  years.    The  cases  produced  by  the  complainants' 
counsel  show  that,  in  general,  the  statute  of  limitations  applies 
to  cases  originating  in  fraud,  as  well  as  any  other.     There  is  no 
exception  in  the  statute  covering  cases  of  this  kind,  and  there 
is  no  possible  reason  why  the  statute  should  not  operate,  except 
it  be  in  the  case  of  secret  frauds  above  mentioned.    But  it  has 
been  further  contended  on  behalf  of  the  complainants  that  the 
statute  will  not  apply,  unless  the  relief  sought  in  this  court  is 
of  the  same  nature  of  that  which  would  be  obtained  at  law. 
This  position  is  not  supported  by  any  of  the  books.    Compen- 
sation in  damages  would  have  been  the  relief  administered  at 
law,  but  in  this  court  a  decree  in  specie  may  be  obtained.    This 
difference  in  the  mode  of  redress  has  no  effect  upon  the  statute 
of  limitations,  it  is  pleadable  in  this  court  as  well  as  at  law. 
In  the  case  before  the  court  the  statute  must,  at  all  events,  have 
begun  to  run  from  the  time  Evan  Shelby  entered  the  certificate 
of -pre-emption,  which  was  on  the  twenty-third  day  of  March, 
1784.     Had  he  even  been  intrusted  to  keep  the  certificate,  that 
act  would  have  amounted  to  a  conversion,  supposing  there  was 
no  fraud  in  the  transaction;  and  if  that  were  the  case  the  stat- 
ute would  still  apply.    In  every  case  where  an  action  could 
have  been  sustained  at  law,  and  to  which  the  statute  might  have 
been  made  to  apply,  so  it  would  apply  in  equity,  if  relief  were 
sought  there.    Nor  is  it  material  whether  that  relief  be  of  one 
kind  or  another.    It  is  the  nature  of  the  cause  of  action  thai 
must  determine  the  application  of  the  statute,  and  not  the  na- 
ture of  the  relief  which  can  be  afforded. 

The  statute  of  limitations  is  highly  beneficial  to  soeiefy  and 
ought  to  be  liberally  expounded;  nor  is  a  reliance  on  it  a  dis- 
paragement to  any  person:  1  W.  Bl.  287;  7  Mod.  12;  4  Mass. 
188;  Wythe,  88-94. 

The  provisions  of  the  statute,  it  is  true,  have  been  relaxed  in 
England,  in  cases  of  contract,  so  far  that  a  bare  acknowledg- 
ment is  deemed  sufficient  to  take  cases  out  of  it.  This  was 
not  the  case  in  the  time  of  that  great  and  eminent  common 
lawyer.  Lord  Holt;  an  express  assumjaU  was  then  required;  but 
in  the  time  of  Lord  Mansfield  the  relaxation  first  took  place. 
The  principles  laid  down  by  Lord  Mansfield  have  been  adopted 
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by  our  oourta^  nor  is  it  designed  to  disturb,  in  the  smallest  de- 
gree, the  practice  upon  this  point.  Bat  it  is  very  questionable 
whether  soch  relaxations  have  proTcd  beneficial  to  society:  Har- 
din, 278  [8  Am.  Dec.  729];  1  Sch.  A  Lef.  418,  425. 

Upon  a  full  Tiew  of  the  case  before  the  court,  it  seems  clear 
that  the  limitations  of  three  years  is  a  bar.  We  do  not  think  it 
necessary  to  decide  whether  the  plea  of  seven  years'  possession 
is  a  bar  to  the  action  or  not. 

The  doctrine  of  Chii  caae  is  well  lapporfced  by  Stoiy,  Eq.  Juris.,  sec.  529, 
where  it  ia  said:  ''In  cases  where  the  demand  is  strictly  of  a  legal  natnie,  or 
might  be  cognizable  at  law,  courts  of  eqmty  govern  themselves  by  the  same 
limitations  as  to  entertaining  sach  suits  as  are  prescribed  by  the  statute  of 
limitation  in  regard  to  suits  in  courts  of  common  law  in  matters  of  account. 
If,  therefore,  the  ordinary  limitation  of  such  suits  at  law  be  six  years,  courts 
of  equity  will  follow  the  same  period  of  limitation.  In  so  doing,  they  do  not 
act  in  cases  of  this  sort  (that  is,  in  matters  of  concurrent  jurisdiction),  so  much 
upon  the  ground  of  analogy  to  the  statute  of  limitations,  aa  positively  in  obe- 
dience to  such  statute.  But  where  the  demand  is  not  of  a  legal  nature,  but 
is  purely  equitable;  or  where  the  bar  of  the  statute  is  inapplicable,  courts  of 
equity  have  another  rule,  founded  sometimes  upon  the  analogies  of  the  law 
where  such  analogy  exists,  and  sometimes  upon  its  own  inherent  doctrine  not 
to  entertain  stale  or  antiquated  demands,  and  not  to  encourage  laches  and 
negligence." 

As  to  the  application  of  the  statute  in  oases  of  fraud,  the  doctrine  of  the 
principal  case  is  supported  by  the  same  authority,  see.  1521  H  «eg.  And  see 
Mam,  T.  Corp.  t.  FiM,  and  note  thereto:  3  Am.  Deo.  121 
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P^iwsB  ov  BzBOUTOB  ovxB  PxBSONAL  EsTCATB.— An  exscatoT  or  an  admin- 
istrator  may  sell,  give  away,  or  dispose  of,  as  he  thinks  proper,  the  goods 
and  chattels  of  the  testator  or  intestate;  for  so  completely  are  the  assets 
the  property  of  the  personal  representative,  in  legal  contemplation,  that 
ftUiTiT  against  him,  in  respect  to  assets  in  his  hands,  are  personal  de- 
mands at  law.  But  it  is  otherwise  in  equity,  which  follows  the  funds  or 
assets^  though  in  other  hands,  when  there  has  been  collusion. 

LuanjTT  OF  Personal  Rkfeesentattve. — ^A  voluntary  gift  by  the  penonal 
representative,  without  any  consideratioii,  is  certainly  voidable  when 
there  is  a  deficiency  of  assets;  for  in  such  case  the  law  will  presniiis  fnod 
or  ootttrivance  to  commit  a  devoBtavU, 

TasM  ID  FBBaoxAi»  PkflVBBTT  IN  BEFBisiNTATnrs.' Neither  IsgKtses  nor 
distriboteseliave  a  right  of  property  in  the  goods  and  chattels  of  the 
deeedent  until  the  assent  of  the  personal  representative  is  given;  they 
have  only  an  inchoate  right  in  the  surplus  after  payment  of  debts,  which 
is  only  a  right  of  action,  the  property  remaining  in  the  representative. 

Pboof  op  Consideration. — ^A  consideration  may  be  established  by  parol,  con* 
sistent  with  that  expressed  in  the  deed,  as  nuirriage,  where  the  consider* 
ation  recited  is  natural  love  and  affection. 
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'PwTtacm  for  a  diairibotiye  shore  of  the  estate  of  Samuel  De- 
loaoh,  deoeased.  The  plaintiflEa  olaimed  as  the  heixs  of  the 
deoeaaed;  the  defendants  olaimed  by  virtue  of  a  bill  of  sale,  ex> 
pressed  to  be  for  love  and  affectian,  from  Sagg»  the  adminis- 
tiator  and  father-in-law  of  Deloach.  The  property  in  question, 
certain  negroes,  originally  belonged  to  Sugg,  and  had  been 
given  by  him  to  Beloach,  though  no  bill  of  sale  was  executed; 
upon  the  decease  of  Deloach,  Sugg  retook  the  slaves  and  con- 
veyed  them  as  the  marriage  portion  of  his  daughter,  Deloach's 
widow,  to  Hooper.  The  wife  of  Sneed  was  Deloach's  only 
child.  The  only  question  in  the  case  was  as  to  Sugg's  right  to 
dispose  of  the  negroes.  The  circuit  court  decided  in  favor  of 
the  defendants;  whereupon  a  writ  of  error  was  taikan  to  this 
court. 

Haywood  and  Cooiee,  for  the  plainiiflb. 

Dickin9on  and  Whdeaide,  contra. 

By  Court,  Ovbbtoh,  J.    On  the  part  of  the  piaaniiffif  jn  enor, 

it  is  insisted  that  the  gift  from  Sugg  to  Hooper  and  wife  is  void 
as  against  the  wife  of  Sneed,  it  having  been  done  after  the  mar- 
riage. It  is  admitted  that  an  administrator  has  the  right  to 
sell  the  personal  property  of  his  intestate,  but  not  to  give  it 
away.  One,  it  is  contended,  is  necessary  to  the  execution  of 
the  trust  reposed  by  law  in  the  administrator,  the  other  is  not 
Upon  this  and  other  incidental  points  involved  in  the  discus- 
sion the  counsel  for  the  plaintiffs  have  cited:  2  Atk.  89;  8  Com. 
Dig.  252,  264;  1  Fonb.  262,  263;  4  T.  B.  621. 

Some  time  after  the  negroes  in  question  were  in  possession  of 
the  defendants,  the  administrator  Sugg  executed  a  deed  con- 
veying them  for  and  in  consideration  of  natural  love  and  affec- 
tion. The  plaintiffs  therefore  insist  that  this  deed  estops  the 
defendants  from  averring  any  other  consideration,  as  marriage, 
etc.,  and  that  the  gift  of  the  negroes  is  merely  voluntary,  and 
will  not  displace  the  rights  of  the  parties:  8  Com.  Dig.  257;  8 
Str.  739,  741. 

On  the  part  of  the  defendants  two  grounds  have  been  taken: 
1.  That  the  present  action  is  not  well  conceived;  that  it  ought 
to  have  been  an  action  at  common  law,  and  not  a  petition  under 
the  act  of  1762;  2.  That  an  administrator  has  a  complete  contio] 
over  the  personal  property  of  the  intestate,  and  can  give  m 
well  as  sell  ])roperty;  but  that  in  this  case  there  is  a  considers* 
tion  sufficient  to  validate  the  contract,  as  to  these  negroes.  It 
18  believed  that  ilie  first  objection  taken  by  the  dcfenJanls  ii 
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not  sustainable.  Thd  mode  of  redress  ooniemplated  by  the  act 
of  1762  is  to  all  intents  and  purposes  a  ohanoerjr  piooeeding; 
and  the  principles  which  have  obtained  in  courts  of  equity  will 
with  equal  reason  apply  in  this  case. 

It  is  insisted  that  suits  by  orphans  can  only  be  brought  against 
guardians,  executors  and  administrators,  agreeably  to  the  act 
before  mentioned,  and  that  the  defendants  do  not  hold  these 
negroes  in  any  of  the  above  characters.  Suppose  this  were  the 
case,  which  is  not  conceded,  still  the  action  would  not  be 
affected.  The  bill  charges,  and  it  is  prosecuted  on  that  idea,, 
that  the  defendants  are  guardians.  If  the  answer  set  up  a  claim 
to  the  property  in  dispute  on  other  and  distinct  grounds  from 
that  charged  in  the  bill,  no  reason  can  be  perceived  why  the 
plaintiffs  should  not  have  relief,  provided  they  make  a  case 
which  entitles  them  to  it.  It  is  not  reasonable  to  presume  thaA 
an  orphan  or  hiaprochein  amy,  in  all  cases,  will  be  able  to  tell 
what  defense  a  guardian  will  set  up;  and  it  would  be  attended 
with  much  mischief,  if  a  plaintiff,  under  such  circumstances, 
were  to  be  turned  round  to  a  court  of  law.  Other  positions 
assumed  in  this  case  are  principally  resolved  into  the  two  fol- 
lowing propositions:  1.  The  abstract  power  of  alienation  of 
executors  or  administrators  over  the  personal  property  of  de- 
ceased persons;  2.  Such  power  considered  in  relation  to  third 
persons,  as  creditors,  legatees  and  distributees. 

In  relation  to  the  first,  the  law  will  be  found  in  Shep.  Touch. 
94,  339;  1  Atk.  463;  3  Atk.  235;  11  Vin.  Abr.  267,  pi.  7;  3  Bao. 
Abr.  (Gwil.)  52,  34.  These  authorities  clearly  communicate  the 
idea  that  an  executor  or  administrator  "  may  sell,  give  away  or 
dispose  as  he  thinks  proper  of  the  goods  and  chattels  of  the  tes- 
tator or  intestate."  The  same  principle  is  admitted  both  by 
Buller  and  Grose  in  the  case  referred  to  at  the  bar:  4  T.  B. 
632,  638.  It  is  expressly  laid  down  by  Buller,  4  T.  B.  636,  637, 
that  claims  against  executors  or  administrators  in  respect  of 
assets  in  their  hands,  are  personal  demands  at  law,  but  otherwise 
in  a  court  of  equity,  which  follows  the  funds  or  assets,  though 
in  other  hands.  This  is  not  controverted  by  the  other  judges, 
and  it  is  believed  to  be  correct.  Considering  this  then  as  a 
qaestiou  between  Sugg,  the  administrator  or  his  representatives 
and  the  defendants,  there  is  no  doubt  he  would  be  bound  by 
this  gift  of  the  two  negroes.  He  could  not  claim  against  his 
own  act  and  deed,  particularly  where  there  was  a  consideration, 
if  upt  valuable,  at  least  good. 

2.  Does  the  interest  which  the  wife  of  Sneed  had  in  the  ne- 
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groes  vaiy  the  case  ?  Neither  legatees  nor  difltribateee  acquire 
any  property  in  the  goods  of  the  deceased  until  the  assent  of 
the  executor  or  administrator  is  given:  3  Bac.  Abr.  (GwiL)  84. 
They  have  only  an  inchoate  right  to  the  surplus  after  the  pay- 
ment of  the  debts.  It  is  only  a  right  of  action,  the  property 
still  remaining  in  the  executor  or  administrator.  If  through 
negligence  oi  mismanagement  there  is  a  misapplication  of  the 
assets,  it  is  a  devastavit,  by  which  means  the  executor  or  admin- 
istrator becomes  personaUy  liable.  In  some  cases,  though  there 
may  be  a  devofUavU,  a  court  of  equity  will  follow  the  assets  into 
the  hands  of  strangers;  but  I  have  not  been  able  to  find  any 
except  those  whei*e  the  executor  or  administrator  was  charged 
to  be  insolvent,  or  unless  there  was  fraud  or  covin  with  the  rep- 
resentative of  the  deceased  to  commit  a  devastavU. 

In  the  case  of  Sleddolph  v.  Leigh,  2  Yem.  75,  there  was  a 
voluntary  assignment  to  the  defendant  for  services  performed 
by  him  for  the  use  of  the  executor.  The  lord  chancellor  ob- 
served that ''  he  was  satisfied  Leigh  well  deserved  the  reward," 
ordered  an  account  to  be  taken  of  the  executor's  estate,  and 
declared  if  there  were  sufficient  assets  of  the  executor's,  who 
was  dead,  the  assignment  should  stand  good.  The  hill  ex- 
pressly charged  that  there  were  not  sufficient  assets  of  the  first 
testator.  In  this  case  there  certainly  is  what  the  law  calls  a 
good  consideration.  The  petition  states  the  defendant,  Eliza- 
beth Hooper,  to  be  the  daughter  of  the  administrator  of 
Deloach,  and  that  she  intermarried  with  the  defendant  Joseph 
Hooper.  The  case  is  bottomed  on  the  idea  that  it  is  proper  to 
follow  the  assets  of  Deloach  in  the  hands  of  the  defendants, 
who  claim  to  hold  them,  not  as  guardians,  but  in  right  of  mar- 
riage. Neither  fraud  nor  covin  has  been  proved;  nor  is  it  pre- 
sumable from  the  nature  or  circumstances  of  the  transaction. 
In  the  case  of  Mead  v.  Lord  Orrery  et  al,,  B  Atk.  235,  Lord 
Hardwicke  says,  alienations  by  executors  or  administrators  are 
good  at  law,  unless  there  be  collusion.  That  was  a  case  of  the 
assignment  of  a  mortgage  of  a  term  by  the  executors.  He  ob- 
served it  was  the  first  attempt  he  had  ever  known  by  residuary 
legatees  to  follow  assets  into  the  hands  of  third  persons;  and 
in  the  conclusion  of  the  case  he  expressly  says:  '*  There  is  no 
pretense  to  set  aside  this  assignment,  as  the  executors  had  the 
legal  right,  and  there  is  no  color  of  fraud."  The  opinion  of 
Lord  Mansfield,  in  the  case  of  Whale  v.  Booth,  4  T.  B.  625,  is 
highly  illustrative  of  the  cause  before  the  court.  The  general 
rule,  both  of  law  and  equity,  is  clear,  that  an  executor  may  dis* 
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pose  of  the  aaaets  of  the  testator;  that  o?er  them  he  has  an 
abeolote  power,  and  that  they  cannot  be  followed  by  the  tes- 
tator^B  oreditora,  etc.  There  is  one  exception,  indeed,  where  a 
contiiTanoe  appears  between  the  purchaser  and  executor  to 
make  a  devastavii.  No  contriyance  or  collusion  has  appeared 
between  Hooper  and  the  administrator  Sugg.  The  defendant 
might  reasonably  have  calculated  on  some  portion  with  his 
wife;  it  was  usual,  and  founded  on  moral  obligations.  It  does 
not  appear  that  he  received  anything  with  her  of  consequence, 
except  these  two  negroes.  Nan  and  Bess;  nor  does  it  appear 
that  he  knew  before  the  bill  of  sale  that  they  oyer  belonged  to 
the  estate  of  Samuel  Deloach.  And,  according  to  the  opinion 
of  Lord  Mansfield  in  the  case  before  mentioned  of  Whale  y. 
Booth,  it  is  at  least  questionable  whether  such  notice,  if  it 
existed,  would  haye  affected  him.  There  certainly  was  a  good, 
though  not  a  yaluable  consideration  for  these  two  negroes.  The 
transfer  was  made  bona  fide,  and  untainted  with  anything  like 
fraud  or  contriyance.  Upon  what  ground  then  can  a  court  of 
equity  set  it  aside  in  fayor  of  a  distiibutee?  Had  it  appeared 
in  the  petition  and  proofs  that  the  administrator  and  his  secur- 
ities were  insolyent,  I  should  very  much  doubt  whether  these 
assets  could  be  followed  in  equity;  but  a  case  of  insolyency  has 
not  been  made,  either  by  the  petition  or  proofs.  It  was  upon 
this  ground  the  court  of  king's  bench  went  in  the  case  of  Farr 
y.  Newman,  4  T.  B.  621,  referred  to  at  the  bar. 

Mere  voluntary  gifts  by  on  administrator,  without  any  con- 
sideration, are  certainly  voidable  as  against  third  persons, 
where  there  is  a  deficiency  of  assets.  In  such  oases  the  law 
would  presume  fraud,  or  a  contrivance  to  commit  a  devastavit. 
In  many  cases  they  would  be  void,  though  there  might  be 
assets.  But,  with  Mr.  Justice  BuUer,  I  agree  that  the  de- 
mands of  creditors,  distributees,  and  residuary  legatees,  are 
personal  against  the  executor  or  administrator.  If  they  mis- 
apply the  assets,  over  which  they  have  an  absolute  power  of 
alienation,  they  commit  a  devastairii  and  render  their  own 
proper  goods  liable.  In  general,  third  persons  cannot  come 
into  equity  against  strangers  who  have  purchased  of  such  ex- 
ecutor or  administrator,  unless  there  be  proof  of  fraud  or  con- 
trivance on  the  part  of  the  purchaser.  There  is  no  such  proof 
against  the  defendant  Hooper.  The  consideration  of  marriage 
may  be  proved;  it  is  consistent  with  the  consideration  expressed 
in  the  deed.  Considerations  are  said  to  be  consistent  when, 
nccording  to  the  usual  mode  of  transacting  business,  they 
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Agree;  consistent  facts,  and  not  conseqnenoes,  are  to  be  ad- 
verted to.  In  the  bill  of  sale  the  oonsideifttion  is  natural  love 
and  affection,  the  proof  is  that  the  negroes  were  delivered  as  a 
marriage  portion  to  the  daughter.  Agreeably  to  the  oharactef 
of  the  human  mind,  natural  love  and  affection  arise  from  the 
marriage  and  relation  in  which  the  woman  stood  to  the  donor. 

The  act  of  1723,  ch.  10,  has  been  referred  to;  but  it  cannot 
be  perceived  that  this  act  will  affect  the  case  before  the  court, 
it  being  directory  only.  The  powers  of  executors  and  adminis- 
trators in  the  alienation  of  the  estates  of  deoeaaed  peiBons 
remain  the  same. 

Judgment  afflnned.     

Ghsrrt  V.  Mamh. 

[0000.968.] 

Ko  Damaosb  BSTOxn  PmrAi^rr.— On  a  pcoal  bond  idth  coUataal  ooadi* 
tioDB,  damages  ai«  not  reooverable  beyond  the  amount  of  the  penalty. 

Debt  on  a  bond  conditioned  for  the  conveyance  of  a  certain 
tract  of  land.  The  principal  point  raised  by  the  writ  of  error, 
prosecuted  by  the  defendant  in  the  court  below,  was  as  to  the 
correctness  of  the  instruction  authorizing  the  jury  to  assess 
damages  in  a  greater  sum  than  the  penalty  of  the  bond. 

Beck,  for  the  plaintiff  in  error. 

Dickinson,  conira. 

By  Court,  Ovbbton,  J.  (After  passiiig  upon  a  question  of 
practice):  On  the  second  ground,  on  consulting  authorities, 
there  appears  a  variety  of  opinions  and  decisions.  It  is  insisted 
by  the  plaintiffs  counsel,  first,  that  from  the  authorities  the 
eourt  was  authorized  to  give  judgment  for  more  than  the 
penalty;  and  for  the  support  of  this  point  were  cited  2  T.  B. 
388;  Judge  BuUer's  opinion  in  3  Bro.  C.  0.  496;  and  1  Mass. 
308  [2  Am.  Dec.  27].  Secondly,  that  the  court  will  consider 
the  bond  as  an  agreement^  the  terms  of  which  are  expressed  in 
the  condition  throwing  out  of  view  the  penalty  altogether.  On 
a  careful  review  of  all  the  authorities,  it  appears  that  in  Eng- 
land the  point  is  settled  that  judgment  cannot  be  rendered  for 
iLore  than  the  penalty:  6  T.  B.  308;  1  East,  436;  1  Tann.  319; 
a  P.  Wms.  288;  3  Bro.  66,  489,  496;  8  T.  B.  28;  Gamp.  N.  P. 
78,  278.  So  far  as  the  decisions  of  the  different  states  have 
come  to  our  hands  the  courts  seem  to  have  taken  different  di- 
rections.    In   Pennsylvania,  New  York,  Massaohnsfttte,  and 
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South  Carolina^  they  seem  to  think  that  judgment  maj  be  ren- 
dered for  the  aggregate  amount  of  debt  and  damages  to  a 
greater  sum  than  the  penalty  of  a  bond.  In  Virginia  and  New 
Jersey  a  different  opinion  is  entertained,  for  which  see  2  Ball. 
2G6;  1  Mass.  313  [2  Am.  Dec.  27];  1  Bay,  490;  3  Coi.  48  [2  Am. 
Dec.  250];  2  Wash.  145;  Penn.  40.  Painful  as  the  conflict  of 
judicial  questions  may  be,  this  court,  feeling  sensibly  the 
aniuety  so  resulting  from  it,  is  constrained  to  state  its  Tiew  of 
the  question.  It  is  believed  that  the  case  in  2  T.  R.  388,  is 
derogatoiy  to  the  principles  of  the  common  law.  With  a  wish 
to  obtain  as  perfect  a  view  of  the  question  as  we  are  able,  it 
may  be  first  necessary  to  consider  the  nature  and  construction 
of  such  an  instrument  of  writing.  The  construction  contended 
for  by  the  defendant  is  not  admissible.  It  is  esteemed  to  be  a 
eound  rule  in  the  construction  of  all  writings,  that  every  part 
of  it  should  have  its  efficacy  or  operation,  if  by  any  reasonable 
interpretation  it  can.  We,  therefore,  cannot  admit  the  idea 
that  what  is  called  the  penal  part  of  this  bond  should  be  disre- 
garded. Taking  it  altogether,  then,  what  is  its  meaning? 
lianifestly  this:  that  the  testator  acknowledged  himself  to  be 
indebted  to  the  defendant  in  the  sum  of  eight  hundred  and  fifty 
dollars,  but,  at  the  same  time,  it  was  agreed,  as  expressed  in 
the  condition,  that  if  the  testator  would  do  a  certain  act,  to  wit, 
convey  a  piece  of  that,  then  the  obligation  to  pay  the  money 
was  to  be  void;  but  if  he  did  not  convey  the  land,  then  he  was 
to  pay  the  eight  hundred  and  fifty  dollars.  This  is  the  plain 
and  simple  meaning  of  an  obligation  of  this  kind. 

But  it  is  said  that  upon  the  condition  not  being  complied  with, 
then  the  penal  part  of  the  bond  becomes  a  debt,  and  may  be 
sued  for  as  such;  and  that  by  the  common  law  interest  by  way 
of  damages  shall  be  allowed  for  the  detention  of  such  debt. 
This  seems  to  be  the  ground  on  which  the  supreme  court  of 
Massachusetts  bottomed  its  opinion.  By  recurrence  to  the 
principles  of  the  common  law,  the  grounds  for  this  reasoning 
will  be  fottod  untenable.  Interest  for  money  as  a  legal  oonsa- 
queiiee  was  unknown  to  the  common  law.  It  is  a  purely  statu- 
tory provision,  and  is  founded  on  the  supposition  of  a  loan,  or 
forbearance  in  demanding  payment  of  money  actually  due,  or 
in  other  words,  loaned.  It  would  be  an  obvious  perversion  of 
the  meaaing  of  a  penal  bond  to  construe  the  penalty  as  a  debt 
really  due.  It  was  inserted  to  secure  the  performance  of  the 
condition,  and  surely  was  intended  by  the  parties  to  be  at  least 
equivalent  to  all  damages  that  might  be  sustained  by  its  nou-* 
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pezformanoe.  The  common  law  idea  was  that  the  obligor  bound 
himself  to  pay  this  sum  in  case  he  did  not  comply  with  the  con- 
dition. It  is  true  the  obligor  frequently  went  into  chancery  to 
be  relieTed  from  the  full  payment  of  the  specified  penalty. 
This  was  remedied  by  the  statute  of  William  m.  in  England; 
but  still  the  idea  does  not  appear  to  have  occuired  in  the 
English  courts  that  more  could  be  recovered  until  the  case  re- 
ferred to  in  2  T.  B.  388.  In  the  courts  of  law  there,  that  case 
has  long  since  been  overruled;  and  it  is  remarkable  that  the 
court  of  chancery  never  would  decree  beyond  the  penalty,  con- 
sidering that  sum  as  an  agreed  security  for  all  the  damages  that 
might  arise.  In  William's  note  to  1  Saund.  58,  the  authoritieg 
pro  and  con  are  judiciously  arranged;  and  from  the  opinion  of 
the  compiler  it  is  clear  that  a  greater  sum  than  the  penalty  can 
not  be  recovered,  unless  it  be  in  cases  where,  by  the  express 
agreement  of  the  parties,  the  penal  part  of  the  obligation  is  to 
become  a  real  debt,  then  that  sum  with  interest  may  be  recov- 
ered. Nor  is  it  because  that  the  common  law  vnll  warrant  the 
opinion  that  any  other  than  merely  nominal  damages  could  be 
recovered  in  an  action  of  debt.  The  idea  has  arisen  from  the 
statute  having  allowed  interest;  but,  as  before  remarked,  those 
statutes  do  not  countenance  the  impression  that  interest  shall 
be  allowed  on  penalties. 

The  judgment  must  be  reversed;  and  this  court  proceeding  to 
give  such  judgment  as  the  circuit  court  should  have  done,  di- 
rects that  judgment  shall  be  entered  for  eight  hundred  and  fiffy 
dollars,  with  the  costs  of  the  circuit  court,  and  that  the  defend- 
ant pay  the  costs  of  this  court. 

See  note  to  Oraham  v.  Bickhamf  I  Am.  Deo.  828^  for  a  coniridenitkn  «f  tidl 
aabjeot 


Drbw  V.  Clarke. 

[Ooom,  873.] 

SnjKF  ARiB  JuDQXENT  AT  Law.— A  oourt  of  equity  will  giw  nUs^  aflv  a 
judgment  at  law,  where  the  legal  remedy  ia  not  plain,  and  where  the  d^ 
fendant  answers  and  the  oause  is  heard  upon  its  mentis  and  when  H 
clearly  appears  that  the  complainant  is  entitled  to  relief  in  some  jniis* 
diction. 

IfisiAKS  or  Law. — If  a  man  is  clearly  under  a  mistake  of  law  whtoh  ia  oooa- 
sioned  by  the  representations  of  the  other  party,  he  oan  be  relieved  aa  ia 
case  of  a  mistake  in  matter  of  fact. 

Bnx  in  equity  to  be  relieved  against  a  judgment  on  a  bond 
assigned  to  the  defendant,  and  given  by  the  complainant  in 
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consideration  for  a  lease  of  land  to  Doublehead  and  Chisholm, 
in  which  land,  as  complainant  subsequentlj  ascertained,  Double- 
head  merely  had  a  life  interest.  The  facts  further  appear  from 
the  opinion. 

Haywood,  for  the  complainant,  urged  that  there  had  been  a 
mistake  as  to  Doublehead's  interest,  against  which  equiiy  would 
relieve:  3  Atk.  676;  1  Ves.  126;  1  Fonb.  106;  2  Ohitty,  81-91; 
2  Bro.  C.  B.  160;  2  Pow.  on  Contr.  197  ei  seq.;  Evan's  Essays, 
8,  9;  and  that  there  were  cases  where  equity  would  grant  relief, 
although  ample  redress  might  be  had  at  law:  2  Com.  Dig.  666, 
668;  1  Eq.  Oa.  Ab.  287,  pi.  11;  2  Vem.  147, 148;  1  OaU,  147; 
8  Id.  631,  71,  49;  2  P.  Wms.  424. 

Hayes  and  Whiieiride,  contra,  contended  that  the  complainant 
ought  to  have  defended  himself  for  the  non-performance  in  the 
action  at  law:  4  Hening  and  M.  438,  447,463,  470,  491;  1  Gall, 
646;  4  Johns.  610;  2  Wash.  266;  and  that  a  mistake  as  to  the 
law  would  not  excuse  the  performance  of  a  contract. 

By  Court,  WmrE,  J.  The  bill  charges  that  Doublehead,  a 
Cherokee  Indian,  represented  that  by  virtue  of  a  treaty  between 
the  United  States  and  the  Cherokees,  he  owned  in  f eenaimple  a 
certain  tract  of  land;  that  the  complainant,  believing  the  repre- 
sentation, agreed  to  take  a  lease  on  a  part  of  it  for  the  term  of 
ninety-nine  years;  and  that  to  secure  the  payment  he  executed 
his  bond  to  Doublehead  and  John  D.  Chisholm,  for  six  hundred 
and  sixty-six  dollars,  payable  two  thirds  in  property  and  one 
third  in  cash  at  a  future  day.  That  shortly  afterward  Double- 
head  died,  when  the  complainant  discovered  that  he  had  only  a 
life  estate  in  H^e  land,  and  also  that  the  same  tract  had  been,  be- 
fore the  grant  to  Doublehead,  granted  by  the  state  of  Georgia 
to  Zachariah  Cox  &  Co. ;  that  the  defendant  received  an  assign- 
ment on  the  bond  after  it  became  due,  and  with  a  full  knowl- 
edge of  the  failure  of  the  consideration,  and  that  he  had  brought 
a  suit  and  recovered  a  judgment.  The  answer  of  the  defendant 
states  that  the  bond  was  assigned  to  him  after  it  became  due; 
that  he  knew  at  the  time  of  the  assignment  that  the  bond  had 
been  given  aboat  land  which  Doublehead  claimed  by  virtue  of  a 
treaty,  but  that  the  treaty  is  a  public  law  of  which  the  com- 
plainant was  bound  to  take  notice.  The  defendant  also  alleges 
that  he  does  not  know  what  interest  Doublehead  pretended  to 
have,  and  that  the  complainant  agreed  to  take  it  as  a  risking 
bargain. 

Now  proof  has  been  made  by  either  the  complainant  or  the 
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defendant;  bat  it  has  been  insisted  that  enough  is  admitted  bj 
the  answor  to  entitle  tbe  complainant  to  relief.  It  seems  unde- 
niably true  that  the  defendant  can  stand  in  no  better  situation 
than  Doublehead.  The  bond,  if  negotiable,  was  assigned  after 
it  became  due,  and  therefore  the  assignee  is  affected  bj  any 
equity  which  would  have  affected  the  obligee.  Again,  the  bond 
was  in  part  payable  in  property,  and  the  assignment,  eren  if 
made  before  it  came  due,  would  not  draw  after  it  those  conse- 
quences attached  to  negotiable  papers. 

The  question  must  therefore  be  now  examined  as  if  the  suit 
were  between  the  complainant  and  Doublehead's  representatives, 
The  treaty  was  entered  into  on  the  seventh  day  of  January, 
1806.  By  the  first  article  of  it  the  Cherokees  relinquish  to  the 
United  States  all  right,  title,  interest  and  olaim  to  all  that  tract 
of  country  which  lies  north  of  the  Tennessee  river  and  westward 
of  a  line  directed,  etc.,  excepting  two  described  tracts,  etc., 
*'  which  first  reserved  tract  is  to  be  considered  the  common 
X^roperty  of  the  Cherokees  who  now  live  on  the  same,  including 
John  D.  Chisholm,"  etc.  Doublehead's  name  is  not  mentioned 
in  the  reservation,  but  it  is  presumed  he  was  one  of  the  Indiana 
who  lived  upon  it.  From  the  words  of  the  treaty,  as  well  as  the 
spirit  of  it,  it  would  seem  that  as  to  the  excepted  tract  the  In- 
dian title  is  not  extinguished,  because  it  is  appropriated  by  the 
Indians  themselves  to  a  particular  part  of  their  nation.  It  ia 
certainly  true  that  in  the  reservation  there  are  no  words  of  in- 
heritance by  which  to  transmit  the  interest  to  the  heirs  of  those 
for  whom  it  was  reserved.  But  to  whom  it  is  to  belong  after 
their  death,  whether  to  the  whole  nation  or  to  any  particular 
part  of  it,  in  the  view  which  the  court  have  taken  of  the  subject, 
is  perfectly  unimportant.  The  bond  was  given  by  a  dtiaen  of 
the  United  States  to  an  Indian  and  an  Indian  countryman,  to 
secure  the  consideration  money  for  an  interest  in  a  tract  of  land, 
to  which  the  Indian  title  was  not  extinguished. 

By  the  act  of  congress,  entitled  "  An  act  to  regulate  trade 
and  iutercourse  with  the  Indians  and  preserve  peace  on  the  fron- 
tiers," passed  in  the  year  1806,  it  is  enacted  "  that  no  purchase, 
grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indian,  or  native,  or  tribe  of  Indiana, 
within  the  bounds  of  the  United  States,  shall  be  of  any  validiij 
ill  law  or  equity,  unless  the  same  be  made  by  trealy  or  conven* 
tion  entered  into  pursuant  to  the  constitution,"  etc.  It  is  con- 
ceived this  section  of  the  act  of  congress  operates  directly  on 
this  contract,  and  renders  null  whatever  agreement  the  com- 
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plainant  and  Doublebead  may  have  made  with  reepeot  to  the 
land.  The  complainant  could  not  legally  acquire  any  interest  in 
the  land  by  yirtue  of  the  i^eement.  In  point  of  fact  he  does 
not  appear  to  have  derived  any  benefit  therefrom,  and  the  bond 
must  be  considered  as  one  for  which  no  consideration  whatever 
was  given. 

In  ordinaQT  oases,  2  one  give  his  bond  without  eonsideration^ 
and  at  the  time  of  giving  it  expected  he  was  receiving  a  consid* 
oration,  he  can  only  be  relieved  in  equity  because  a  want  of  con- 
sideration, or  the  failure  of  the  consideration,  cannot  be  inquired 
into  at  law.  But  in  this  case  it  has  been  urged  that  a  court  of 
equity  ought  not  to  interfere,  because  by  proper  pleading  the 
complainant  could  have  made  an  effectual  defense,  at  law.  It 
appears  certainly  true  that  if  a  party  has  a  plain  legal  remedy, 
and  from  his  own  n^ligence  or  default  doe&  not  avail  himself 
of  it,  a  court  of  equity  ought  not  to  hear  his  complaint. 

It  had  been  already  stated  that  if  this  were  an  ordinary  case  the 
want  of  consideration  could  be  inquired  into  alone  in  this  court. 
What  then  is  there  to  confine  it  exclusively  to  an  investigation  at 
law  V  The  counsel  for  the  defendant  answer  that  the  jurisdiction 
of  this  court  is  ousted  in  consequence  of  the  act  of  congress  which 
makee  void  purchases  of  the  kind  now  before  the  court.  The 
answer  is  by  no  means  satisfactory.  The  act  of  congress  is  en* 
tirely  silent  as  to  the  effect  of  an  instrument  given  to  secure  the 
comdderation  money  for  a  lease  or  conveyance  of  this  kind. 
The  ''  purchase,  lease  or  conveyance"  is  made  void;  but  whether 
the  purchaser  is  to  be  relieved  as  to  the  oonsiderafciony  and  if 
he  is,  in  what  court,  the  statute  gives  no  diieotions.  At  all 
eyents  it  cannot  be  said  to  be  a  case  in  which  a  plain  defense 
at  law  could  have  been  made;  and  yet  it  is  most  obvious  that 
the  complainant  is  entitled  to  relief  somewhere. 

It  has  been  further  urged  that  the  treaty  and  act  of  oongiese 
are  public  laws,  of  which  the  complainant  must  be  presumed  to 
have  had  knowledge,  and,  therefore,  he  cannot  be  relieved. 
It  is  evident  that  Drew  expected  to  derive  a  benefit  from  the 
contract  when  he  entered  into  it;  this  expectation  must  have 
been  raised  by  Doublehead,  or  some  person  in  his  behalf,  as  his 
name  is  not  mentioned  in  the  treaty;  and  if  a  man  is  clearly 
under  a  mistake  in  point  of  law,  which  mistake  is  produced  by 
the  representation  of  the  other  party,  he  can  be  relieved  as  well 
as  if  the  mistake  were  as  to  a  matter  of  fact. 

The  injunction  must  be  made  perpetual. 
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OanMtOT  VT  liEBiito— A  defendsnt  may  be  oooipellsd  t»  gh* 
his  good  befajmor fora  contempt  of  ooozt  by  a  libeL 

Qdo  ANncOb — ^When  a  writing  i»  so  ole&r  of  itecdf  as  to  amoimt  to  •  libel,  the 
mere  afficLavit  of  the  defendant  that  he  had  no  intention  of  oflWmg  soy 
contempt  to  the  oourt,  will  not  exempt  him  from  poniehment. 

Attaghmbht  for  a  contempt  of  court  by  a  libelooBpaldiaAtion. 
The  defendant  was  broaght  up  and  gave  bail  to  answer  inter- 
rogatories. Oircumstances  of  aggravation  attending  this  oaee, 
the  court  required  him  to  give  security  for  his  good  beHumor 
during  six  months,  which  was  given  accordingly. 

Holmes  moved  that  he  might  be  released  from  his  bond,  and 
cited  King  v.  Wilhes,  2  Wils.  159,  in  which  Lord  Ohi«f  Jusiioe 
Camden  says:  *'  We  are  all  of  opinion  that  a  libel  is  not  a 
breach  of  the  peace;  it  tends  to  a  breach  of  the  peaoe,  and  thai 
is  the  utmost.  I  cannot  find  that  a  libeleria  bound  to  find 
surety  of  the  peace  in  any  book  whatever,  nor  ever  was  in  anj 
case,  except  that  of  the  seven  bishops,  where  three  judges  said 
that  surety  of  the  peace  is  required  in  case  of  libel.  Judge 
Powell,  the  only  honest  man  of  the  four  judges,  dissented,  and 
I  am  bold  to  be  of  his  opinion,  and  to  say  that  case  is  not  law, 
but  it  shows  the  miserable  condition  of  the  state  at  that  time. 
Upon  the  whole  it  is  absurd  to  require  surety  of  the  peace,  or 
bail  in  the  case  of  a  libeler." 

*The  flnt  two  Tolamet  of  Mftrtln's  reporto  contain  deoteionfl  rendered  In  the  mpalflt 
court  of  the  territorj,  before  Loolsianft  was  admitted  into  the  Unloo  as  a  ttate.  The  JndfM 
during  thla  time  were  Oeorge  MatthewB,  Joahna  Lewie,  John  Thomyvsn,  who  died  In  Ve^ 
roary,  1810;  and  o.\  the  (wentj.flrat  of  March,  18:o,  Francois-Xavler  Martin,  the 
jortat  of  Loniaiana,  waa  appointed.  The  profound  learning  of  this  Jariat.  andhia 
•lamination  of  principlea,  entitle  hia  opiniona  to  mj  high  regard. 
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Bjr  Cooity  MiBizNy  J.  I  oannoty  eyen  upon  the  high  author* 
ity  which  is  ofiEered,  admit  the  proposition  that  it  is  absurd  to 
require  bail  from  a  libeler.  To  publish  a  libel  is  an  indictable 
o£fense,  and  I  do  not  see  how  the  prosecution  is  to  be  carried 
on,  if  the  person  of  the  ofiEender  be  not  at  first  secured,  and 
how  after  arrest  he  may  be  discharged,  except  upon  bail. 

With  regard  to  surely  of  the  peace,  if  it  be  not  to  be  required 
of  a  libeler,  it  is  because  the  publication  of  a  libel  is  said  not  to  be 
a  breach  of  the  peace,  and  consequently  would  not  occasion  the 
forfeiture  of  the  recognizance.  In  this  sense  I  understand  Lord 
Chief  Justice  Camden.  The  defendant  in  the  case  cited,  Mr. 
Wilkes,  was  a  member  of  parliament,  and  was  charged  with 
the  publication  of  a  libel.  He  contended,  and  I  admit,  with 
propriety,  that  his  situation  protected  him  from  an  arrest  in  all 
cases  except  treason,  felony,  and  a  breach  of  the  peace,  and  the 
offense  with  which  he  stood  charged  was  not  treason,  felony, 
nor  a  breach  of  the  peace;  but  I  am  not  to  conclude  that  if  he 
had  not  been  a  member  of  parliament,  surety  for  his  good  be« 
havior  could  not  have  been  required  of  him. 

All  the  elementary  writers  agree  that  surety  for  the  good 
behavior,  may  be  required  of  the  persons  charged  with  the 
offense  sworn  to  haYO  been  committed  by  the  present  defend- 
ant. One  may  be  bound  to  his  good  behavior,  for  words  tend- 
ing to  scandalize  the  goyernment,  or  in  abuse  of  the  oficers  of 
justice,  especially  in  the  execution  of  their  office:  4  Bl.  Com. 
253.  For  speaking  words  of  contempt  of  an  inferior  magis- 
trate, as  a  justice  of  the  peace  and  a  mayor,  though  he  be  not 
then  in  the  actual  execution  of  his  office,  and  of  an  inferior 
officer  of  justice,  as  a  constable  and  such  like,  beiog  in  the 
execution  of  his  office:  1  Hawk.  P.  C.  182.  In  the  eighteenth 
year  of  Edward  III.,  one  John  de  Northampton  acknowledged 
himself  the  writer  of  a  letter,  deemed  by  the  court  to  be  a  libel 
against  John  Fenners,  one  of  the  king's  counsel,  and  oommiUitur 
marescaUo^  el  posiea  invenit  six  maniLcaptorea  pro  bono  gedu:  8 
Co.  Inst.  c.  76, 174.  The  common  law  has  provided  a  proper 
method  for  the  punishment  of  scandalous  words  spoken  of 
magistrates,  viz. ,  by  binding  to  the  good  behavior,  per  Holt,  C. 
J .,  in  Begina  v.  Sogers,  2  Ld.  Baym.  778.  Langley  was  indicted 
for  speaking  these  words  to  the  mayor  of  Salisbuiy,  ''you  are  a 
rogue  and  a  rascal,"  and  per  Holt,  C.  J.,  the  mayor  had  done 
well  if  he  had  bound  the  defendant  over  to  his  good  behavior: 
Id.  1029;  2  Salk.  697.  A  magistrate  may  bind  to  good  be- 
havior a  person  who  abuses  him:  1  Cro.  78. 
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The  pnetioe  of  requiring  aisrety  for  tiie  good  behsTior  from 
libelerSy  preTaik  in  the  United  States.  Ohief  Josldoe  MoEean, 
of  Pennsjlirania,  demanded  it  from  Oobbett:  1  Am.  Law.  Jour. 
287.  In  the  case  of  CommonweaUk  t.  Jhucofie^  Id.  168  [1  Am. 
Dec.  497],  Chief  Justice  Tilghman  said:  ^' I  will  not  say  that 
there  are  not  circumstances  in  which  surety  for  the  good  be- 
havior might  be  exacted  in  cases  of  libels  before  conviction;  on 
the  contrary^  I  have  no  doubt,  but  there  are  occasions  on  which 
it  may  be  proper  and  necessary  to  insist  on  it."  It  is  true  the 
chief  justice  declared  his  opinion,  that,  as  a  general  role,  it 
would  be  better  not  to  require  it.  But  the  defendant  has  for  a 
long  time  persisted  in  the  practice,  and  it  is  time  to  put  a  stop 
to  it.    It  is  better  to  prevent  than  to  punish  crimes. 

It  is  also  proper  to  be  observed  that  the  case  oa  which  flie 
defendant  relies,  is  generally  believed  not  to  have  been  vety 
accurately  reported.  Bidgeway,  in  his  edition  of  Oases  iempom 
Hardwicke,  mentions  it  among  the  cases  doubted  or  denied  to 
be  law,  and  p.  102,  in  notis,  informs  us  that  Lord  Chief  Baron 
Yelverton,  in  a  case  tried  before  him.  Origin  v.  CarieUm,  men- 
tioned the  principle  contended  for  as  depending  on  a  loose 
saying  of  Lord  Camden  in  WUhes'  case^  and  stated  his  appre- 
hension that  the  report  of  it  was  not  correct.  The  editor  also 
mentions  the  cases  of  The  King  v.  Rowan  and  The  King  v. 
Drennan,  as  recent  instances  of  a  contrary  practice  in  Ireland* 

Motion  overruled. 

Hblmea  and  Davetao^  on  behalf  of  the  defendant,  contended 
that  he  must  be  discharged,  as  the  publication  was  made  with- 
out any  intention  of  offering  any  contempt  to  the  court  or  any 
of  its  members. 

By  OoxTBT.  Where  the  writing  is  so  clear  as  to  amount  of 
itself  to  a  libel,  all  foreign  circumstances  introduced  upon  the 
record  are  unnecessaxy :  Sex  v.  Home,  Cowp.  683.  The  publicih 
tion  being  confessed,  the  court  has  only  to  pronounce  whether 
it  amounts  to  a  contempt  or  not.  The  intention,  giving  it  the 
utmost  latitude,  can  be  taken  only  in  mitigation.  It  cannot 
make  the  publication  less  a  contempt;  a  man  may  not  justify 
his  conduct  by  saying :  I  have  offended,  but  did  not  mean  to  sin. 
Denying  any  disrespectful  intention  is  no  justification,  if  the 
words  published  be,  in  the  opinion  of  the  court,  contemptuous: 
The  People  v.  Frier,  Cai.  485.  When  I  consider  this  part  of 
the  defendant's  answer,  with  a  view  to  determine  whether  it 
will  bear  me  out  in  lessening  his  punishment,  I  am  amazed. 
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What  am  I  to  think  of  the  conscience  of  a  man,  who  calls  his 
God  to  witness  that  he  had  no  intention  of  treating  one  of  the 
members  of  this  court  with  disrespect,  when  he  published  these 
words  to  the  world:  *'I  have  ever  believed  him  (tlie  judge) 
capable  of  all  that  is  base  and  villainous?  "  What  credit  can  I 
give  to  each  testimony  ?  It  is  my  duty  to  inflict  the  highest 
punishment  which  the  act  of  the  legislature  authorizes. 

He  was  aocordingly  fined  fifty  dollars  and  committed  for  'jsa 
days. 


Territort  V.  Ross. 

[1  Utxas,  146.] 

JuaiauiuKiOH  or  Fidsral  Coubts  not  EzoLUBrva— The  oonrti  of  the  ststee 
and  tetritorieB  may  paniah  the  forgery  of  bank  notea  of  the  United  Statea 
bank,  althoogh  ooDgreaa  haa  paaaed  an  act  for  the  paniahment  of  anch 
offenaea. 

Indiotmsnt  for  aiding  and  assisting  in  the  false  mating  and 
ooonterfeiting  a  bank  note  of  the  bank  of  the  United  Statea 
Yerdict,  guilty;  and  motion  in  arrest  of  judgment. 

Alexander y  for  the  defendant,  contended  that  the  offense  was 
one  against  the  United  States  alone:  8  Laws  U.  S.  257,  of 
which  the  United  States  court  had  exclusive  jurisdiction:  1 
Laws  U.  S.  55;  that  in  the  act  of  congress  authorizing  state 
legislation  there  is  an  exception  as  to  this  particular  subject. 

JhrymeSy  aUomey^eneraly  contra. 

By  C}onrty  Mabtin,  J.  The  proviso  in  the  act  of  congress 
seems  to  have  been  introduced  rather  to  guard  against  a  mis- 
/oonstruction  of  the  enacting  clause  than  to  create  or  preserve  a 
"^xight  to  the  states.  The  passing  counterfeited  notes  of  any 
bank  to  the  people  of  any  state,  is  an  injury  which  they  cer- 
tainly possess  the  right  of  preventing,  and  if  the  same  act 
becomes  hurtful  also  to  the  interest  of  the  United  States,  they 
must  also  have  the  power  of  preventing  the  commission  of  it. 
The  two  rights  may  exist  independently  of  each  other,  and  the 
exercise  of  it  on  one  part  cannot  prevent  it  on  the  other. 

If  the  states  possessed  the  right  of  preventing  injury  to  their 
citizens  from  the  making  and  passing  counterfeited  securities, 
they  could  not  be  deprived  of  it  by  the  passage  of  au  act  of 
congress  intended  to  guard  their  interest.  The  states  could 
not  be  restrained  in  the  choice  of  the  means  which  they  may 
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866  fit  to  adopt.    In  some  of  the  states  Ui6  forgery  of  bank 
notes  is  a  capital  offense,  in  others  a  high  misdemeanor  only. 
It  does  not  appear  to  us  that  the  Talidity  of  the  act  of  Uiia  ter- 
ritory is  in  any  degree  impaired  by  the  act  of  oongiees. 
Motion  denied. 


8m  a  liiDilAr  deciBum:  Staie  v.  Pkman,  8  Am.  Bee.  640^  aad 


Territory  v.  MoParlanb. 

[1  Maxixn,  211.J 
FoBMAL  Parts  or  iNDicTMEiiT.^The  caption  i»  not  apart  of  the  indiotmflDki 
The  words  vi  et  armia  are  not  esaential  in  an  indictment  for  mmder. 

Motion  in  arrest  of  judgment.  The  case  appears  from  the 
opinion. 

By  CouBT.  The  prisoner  has  been  f  oand  guilty  of  murder  of 
the  second  degree,  and  we  are  now  moved  to  arrest  the  jvdg- 
ment  on  the  following  grounds:  1.  That  the  caption  does  not 
contain  the  day  or  term  on  which  the  indictment  was  found; 
2.  That  the  words  vi  et  armis  are  not  in  the  indictment;  3. 
That  the  indictment  is  inconsistent  and  repugnant;  4.  That 
the  offense  is  not  described  in  the  words  of  the  statute. 

1.  In  support  of  the  first  ground,  the  counsel  for  the  prisoner 
has  cited  2  Hawk.  P.  0.  362,  c.  36,  s.  127:  *'  The  caption  mui* 
set  forth  a  certain  day  and  year  when  the  court  was  h<Men." 
We  are  of  opinion  that  the  caption  of  which  Hawldns  speaks 
here  makes  no  part  of  the  indictment.  The  caption  is  the  in- 
eeptioD  of  the  record,  both  in  civil  and  criminal  suits;  it  is  thai 
part  of  it  which  precedes  the  declaration  or  indictment.  Haw- 
kins, and  Bacon  after  him,  so  consider  the  caption  and  the  indiei- 
ment;  for  they  treat  of  the  former  separately,  and  after  having 
treated  of  the  latter.  And  Blackstone,  in  the  record  in  the  a|>- 
pendix  to  the  last  volume  of  the  commentaries,  dearly  distin- 
guishes the  indictment  from  the  caption.  Hawkins  eiiea  as  a 
necessary,  nay  essential,  part  of  the  caption  that  it  should  con- 
tain the  names  of  the  jurors,  or  at  least  it  should  expressly  ap- 
pear that  they  were  at  least  twelve  in  number,  oiroumstances 
which  are  never  found  in  any  form  of  indictment.  Forster  also 
impliedly  admits  that  the  caption  and  indictment  are  distinot 
things,  for  he  informs  us  that  the  prisoner  is  to  be  furnished  with 
copies  of  both:  Fost.  C.  L.  229.  Sir  Matthew  Hale  puts  this 
question,  however,  out  of  all  doubt.  Touching  the  forms  of  in* 
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diotments,  sajs  he,  there  are  two  things  considerable:  1.  The 
caption  of  the  indictment;  2.  The  indictment  itself.  The  cap- 
tion of  the  indictment  is  no  part  of  the  indictment  itself;  but  it 
is  the  style  or  preamble  on  the  return  that  is  made  from  an 
inferior  to  a  superior  court  from  whence  a  certiorari  issues  to 
remove^  or  when  the  whole  record  is  made  up  in  form.  Whereas 
the  record  of  the  indictment,  as  it  stands  npon  the  file  of  the 
court  wherein  it  is  taken,  is  only  thus:  JuraioricB pro  domino^ 
rege,  etc.  When  it  comes  to  be  returned  upon  a  certiorari,  it  is 
more  full  and  explicit,  ad  generaiem  sessionem^  etc. :  2  Hale, 
P.  C.  65. 

2.  The  omission  of  the  words  tn*  ei  armia  is  the  second  ground. 
The  counsel  rely  on  2  Hale  P.  0.  187:  "  In  all  indictments  for 
felony,  there  must  hefelonice,  so  it  must  belaid  to  be  done  vi  ei 
armis  at  common  law."  He  cites Staunf.  P.  C,  94  a.  Hawkins 
does  not  speak  in  so  unqualified  a  manner:  ''  It  is  taken  for 
granted  in  some  books  that  they,  these  words,  were  necessaxy  at 
common  law,  in  all  indictments  for  offenses  which  amount  to 
an  actual  breach  of  the  peace,  as  rescouses,  assault,  and  the 
like,  yet  I  do  not  find  that  they  were  ever  necessary  in  such  in- 
dictments, wherein  it  would  seem  absurd  to  put  them  in,  as  in 
indictments  for  conspiracies,  cheats,  slander,  and  such  like,  or 
nuisances  committed  in  a  man's  own  ground:''  2  Hawk.  P.  C. 
843,  s.  90.  These  words,  howeyer,  are  no  longer  held  necessary, 
according  to  most  English  writers,  since  the  statute  of  87  Hen. 
VnL,  c.  8.  The  preamble  of  this  statute  recites  that  ''  in  all 
indictments  of  felony  and  trespass,  and  divers  others,  it  was 
common  to  declare  the  manner  of  the  force  and  arms,  that  is  to 
say  vi  et  ormiM^  via:  haculM  arcubua  et  BogiUiB^  or  other  such  like 
words,  where  in  truth  the  parties  had  no  such  weapons  at  the 
time  of  the  offense,  yet  for  lack  of  such  words,  the  said  in- 
dictments  were  taken  as  void,  and  had  been  avoided  by  writ 
of  error  and  plea,"  etc.  The  statute  then  proceeds  to  declare 
these  words  unessential.  It  is  to  be  observed  that  the  statute 
informs  us  that  the  insertion  of  these  words  was  common,  not 
universal. 

Since  the  statute,  lawyers  have  been  found  who  contend, 
and  courts  have  often  determined  that  the  statute  in  the  enact- 
ing part  did  not  refer  to  the  words  vi  et  armia,  but  only  to 
those  which  follow,  viz:  baculis,  sagiUis  et  arcu6u«,  or  such  like, 
which  declare  the  manner  of  the  force  and  arms,  and  that  the 
omission  of  the  words  vi  et  armis,  is  not  helped  by  the  statute: 
2  Hawk.   P.  C.  94;  2  Lev.  261;  1  Sid.  140;  1  Bulstr.  205;  ] 
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Lot.  a06;  1  Eeb.  101;  2  Keb.  154;  Poph.  206.  Yet  among 
Bome  of  these,  the  opinion  prevails  that  neither  at  common  law 
nor  at  present,  were  the  words  vt  et  armis  essential,  where  they 
are  implied  by  others  as  rescussU  romanu  /orti:  Cro.  Jac.  345; 
2  Bulstr.  208.  In  an  indictment  for  a  riot,  the  words  vi  el 
armis  ore  implied  in  the  words  riotose  cesserurU^  fregerunt  pros- 
iaverunl:  2  Hawk.  P.  C.  344,  c.  25,  sec.  91,  in  margin  2,  Str. 
834.  It  has  been  adjudged  that  the  words  vi  ei  armi8  are  not 
necessary  in  an  appeal  of  death,  because  they  are  so  folly  im- 
plied: Smith  and  Boden,  Mich.  7  Ann.  8.  Though  if  the  kill- 
ing were  done  with  a  weapon,  the  court  must  show  with  what 
particular  weapon,  and  if  it  were  not  by  any  weapon,  but  by 
some  other  means,  as  by  poisoning,  drowning,  suffocating  or 
the  like,  the  circumstances  of  the  fact  must  be  set  forth, 
as  especially  as  the  nature  of  it  will  admit.  In  the  present 
case,  the  indictment  of  describing  the  weapon  with  which  the 
mortal  wound  was  given,  we  think  the  manner  of  the  force  and 
arms  being  particularly  declared,  it  was  not  necessary  that  the 
force  and  arms  should  be  generally  expressed.  Vi  el  armia  im- 
plied in  murder:  l.East,  346. 

3.  As  to  the  repugnancy.  The  indictment  setd  forth  that  the 
prisoner  and  one  Byrns,  on  the  sixth  of  April,  assaulted  the 
deceased;  that  Byrns  gave  the  mortal  blow;  that  the  deceased 
languished  till  the  tenth,  when  he  died;  that  the  prisoner  was 
then  and  there  abetting  Byrns,  and  concludes  that  the  prisoner 
and  Byrns  murdered  the  deceased.  It  is  contended  that  there  is 
here  a  fatal  repugnancy.  The  words  then  and  there,  referring 
to  neither  of  the  periods  previously  mentioned  in  particular,  and 
if  the  reference  is  to  be  made  according  to  the  ordinary  rule  of 
the  construction  to  the  last  antecedent,  it  relates  to  the  time 
of  the  death,  and  not  to  that  of  the  stroke.  Hawkins  is  again 
invoked:  *'  An  indictment  of  death,  laying  the  stroke  at  A.  and 
the  death  at  B.,  or  the  stroke  on  the  first  of  May,  and  the 
death  on  the  tenth,  is  insufiBcient  for  the  repugnancy,  because 
it  supposes  the  murder  to  have  been  committed  at  a  place  in 
the  first  case,  and  on  a  day  in  the  second,  in  which  it  appears 
by  the  indictment  itself,  that  the  party  was  not  killed,  but  only 
wounded:"  2  Hawk.  P.  0.  325,  c.  25,  s.  62.  If,  in  the  present 
case,  instead  of  the  words  then  and  there,  the  words  on  the 
sixth  of  April  had  been  substituted,  the  cases  would  haTe  been 
parallel.  But  we  find  one  similar  to  that  of  the  x^nsoner  in  2 
Hawk.  P.  C.  264,  c.  23,  s.  89:  *'  Where  it  is  alleged  that  the 
principal,  such  a  day,  made  the  assault  and  gave  the  stroke,  and 
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that  the  party  died  od  such  a  subsequent  daj,  and  that  A.  B.  was 
adtunc  et  ibidem  abeUaus;  the  words  adJtwno  ei  tWdaniy  from  the 
manifest  Import  of  the  whole,  shall  be  referred  to  the  time  of 
the  stroke.  Yet  if  A.  B.  had  been  said  to  have  been  present 
at  the  time  of  the  felony  and  murder  aforesaid,  viz.,  on  the  day 
of  the  stroke,  tunc  et  ibidem ,  ^betting,  etc.,  it  seems  the  appeal 
would  be  insufficient  as  to  A.  B.  for  the  repugnancy.  In  the 
indictment  under  our  consideration,  the  words  then  and  there 
are  not  confined  by  any  subsequent  expression,  to  either  of  the 
antecedent  periods,  so  as  to  prevent  their  being  extended  to 
both,  and  thus  avoid  the  repugnancy.  It  does  not  appear  to 
us  that  even  if  the  repugnancy  existed,  the  part  in  which  it  is 
found  would  necessarily  be  deemed  material.  The  indictment 
begins  by  stating  the  joint  felonious  assi^ult,  refers  to  the  mortal 
wound  by  one  of  the  parties,  the  death,  and  finally  charges 
both  with  murder,  so  that  the  clause  stating  the  presence  of 
the  prisoner  specifically,  is  a  useless  one. 

4.  It  is  objected  that  the  indictment  is  insufficient,  inasmuch 
as  it  does  not  describe  the  ofifense  in  the  words  of  the  statute. 
The  indictment  in  this  particular,  is  worded  according  to  the 
common  law  forms,  with  the  proper  conclusion  in  statutory 
offenses.  The  first  section  of  our  act  of  May,  1805,  c.  50,  pro« 
vides  the  pxmishment  of  death  for  the  crime  of  willful  murder; 
the  twenty-second  section,  that  of  a  fine,  imprisonment  at  hard 
labor,  for  that  of  manslaughter.  The  act  of  July,  1805,  c.  4, 
provides  '*  that  all  murder  which  shall  be  perpetrated  by  means 
of  poison,  or  by  laying  in  wait,  or  by  any  other  kind  of  willful, 
deliberate  or  premeditated  killing,  or  which  shall  be  committed 
in  the  perpetration,  or  attempt  to  perpetrate  any  arson,  robbery 
or  burglary,  shall  be  deemed  murder  of  the  first  degree,  and  all 
other  kinds  of  murder  shall  be  deemed  murder  of  the  second 
degree,  and  the  jury  shall  ascertain  in  their  verdict,  whether 
it  be  murder  of  the  first  or  second  degree."  Murder  in  the  first 
degree  is  punished  with  death,  and  murder  of  the  second  degree 
with  imprisonment  at  hard  labor.  In  this  case  the  jury  found 
the  prisoner  not  guilty  of  murder  of  the  first  degree,  but  guilty 
of  murder  in  the  second  degree.  Murder  of  the  second  degree 
is  any  kind  of  murder  not  enumerated  in  the  first  part  of  the 
section.  The  indictment  charges  the  prisoner  with  willful  mur- 
der, with  malice  aforethought.  Perhaps  if  it  has  simply  charged 
him  with  murder,  his  counsel  could  not  have  successfully  re- 
sisted the  motion  of  the  attorney-general  for  judgment  of  im« 
prisonment  at  hard  labor 

Motion  overruled. 
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TJbquharts  v.  Robinson. 

llMism.SM.] 

Iwom  AM  SvnxBTOi. — ^An  invoice  is  no  evidiooe  agMart  ttM  aiMtar  d  ■ 
▼mmI  as  to  the  contentB  of  packages  shipped. 

AonoH  to  reoover  damages  fos  injuzy  to  plaintiirs  goods 
diipped  on  defendant's  yessel.    The  opudon  atfttos  the  oaae. 

Duncan,  for  the  plaintiffs. 

J,  B.  Orymes,  contra. 

By  OouBT.  This  is  a  motion  for  a  new  trial,  on  the  ground 
of  the  rejection  of  proper  evidence.  The  plaintifiB  reoeiTed  bj 
the  Tessel,  of  which  the  defendant  is  master,  a  quantity  ot 
goods.  Their  clerk  took  notice  on  the  landing  that  two  of  the 
boxes  had  been  opened,  and  calling  the  attention  of  the  de- 
fendant to  this  circumstance,  the  contents  of  the  boxes  were 
ascertained  with  him.  A  suit  was  brought  to  recover  damages 
for  the  deficiency,  and  at  the  trial  the  plaintiffs'  counsel  offered 
as  evidence  of  the  contents  of  the  boxes,  at  the  time  of  the 
shipment,  an  invoice,  which  the  defendant's  counsel  admitted 
had  been  inclosed  in  a  letter  which  came  with  the  goods.  The 
court  being  of  opinion  that  it  was  not  proper  evidence,  and  the 
plaintiffs  having  no  other,  nominal  damages  only  were  given; 
and  we  are  requested  to  reconsider  the  opinion  which  excluded 
the  letter.  In  doing  so,  we  have  been  induced,  rather  by  a  de- 
sire to  correct  a  popular  error  which  prevails  here,  than  from 
the  idea  that  the  question  is  attended  with  any  difficulty.  Id 
every  case  the  plaintiff  must  not  only  prove  the  breach  of  con- 
tract, or  injuiy  upon  which  his  cause  of  action  arises,  but  also 
the  amount  of  the  damage,  or  the  extent  of  the  injury  which  he 
has  sustained;  and  both  must  be  proven  by  legal  testimony. 

In  the  present  case,  the  plaintiffs  have  proven  the  breach  of 
the  de^ndant's  contract,  in  failing  to  deliver  the  goods  shipped 
in  good  order,  and  well  conditioned,  in  the  like  order,  since 
they  have  proved  the  boxes  were  broken.  This  entitles  them 
to  damages.  But  it  remained  for  them  to  show  the  amount  of 
these  damages,  the  extent  of  the  injuiy  the  defendant  has  done 
them.  This  amount  was  the  quantity  of  the  goods  not  delivered, 
or  their  value;  and  this  they  were  bound  to  do  by  legal  evi- 
dence. They  have  shown  what  remained  in  the  boxes;  to 
ascertain  the  deficiency,  they  have  attempted  to  show  what 
goods  were  in  the  boxes,  at  the  time  of  the  shipment,  by  pro* 
ducing  the  invoice  transmitted  by  the  shipper. 
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This  inyoioe,  the  defendant  has  contended,  oould  not  be  re- 
ceived: 1.  Because  it  oould  not  faind  the  defendant  as  an  in- 
strument of  writing,  or  a  written  contract;  2.  Because  it  could 
not  be  received  as  the  evidence  or  testimony  of  the  shipper. 

1.  lien  are  onlj  bound  by  the  contracts  to  which  thej  are 
parties,  by  the  instruments  of  writing  which  they  subscribe,  or 
to  the  confection  of  which  they  concur,  or  which  they  after- 
wards acknowledge.  The  defendant  was  not  a  party  to  any 
contract  resulting  from  this  invoice.  It  was  not  subscribed  by 
him;  he  did  not  concur  to  the  confection  of  it;  neither  has  he 
ever  acknowledged  its  correctness.  The  invoice  has,  therefore, 
no  binding  force  in  regard  to  the  defendant.  It  is  not  to  be 
read  as  the  evidence  of  a  contract. 

n.  It  remains  for  us  to  inquire  whether  it  can  be  read  as  the 
evidence  or  testimony  of  the  shipper;  and  this,  the  defendant's 
oounael  has  contended,  cannot  be  done,  because  it  is  not  regu- 
larly taken;  because,  if  it  were,  it  could  not  be  read,  the  shipper 
of  the  goods  having  an  interest  to  charge  the  master,  in  order 
that  he  may  thereby  discharge  himself. 

The  testimony  is  not  regularly  taken,  because  it  is  not  under 
oath — because  it  was  taken  ea:  parte.  Testis  injuraiua  fidem  non 
facU,  says  the  code,  lib.  4,  tit.  20  de  jurejurando ;  in  notis. 
Every  witness^  before  he  is  examined,  must  be  sworn:  Esp. 
N.  P.  728;  Ley.  81,  tit.  16,  Part.  3.  Cerca  del.  fin.  cap.  dt 
iesLibus  et  ibi  gloss,  hoc.  tit.  Evidence  must  be  given  in  the 
presence  of  the  party  against  whom  it  is  to  be  used.  For  where 
the  jury  having  withdrawn,  called  back  one  of  the  witnesses, 
who  repeated  bis  evidence,  although  the  evidence  was  the  same 
that  had  been  given  before,  et  non  alia  nee  diversa,  their  ver- 
dict was  set  aside.  Neither  can  an  argument  be  drawn  ab  in- 
convenienli,  from  the  difficulty  of  sending  across  the  ocean  to 
procure  testimony.  Till  the  26th  of  George  III.,  bonds  exe- 
cuted in  the  East  Indies  could  not  be  proved  without  being  sent 
thither,  if  the  subscribing  witness  resided  there.  In  that  year 
a  statute  was  made  making  an  exception  to  the  general  rule. 
In  Cohglan  v.  Williamson,  the  handwriting  of  Steele,  the  sub- 
scribing witness,  who  resided  in  the  West  Indies,  to  a  boud, 
was  not  allowed  to  be  proven,  till  it  was  established  that  the 
defendant  had  declared  that  the  plaintiff  could  not  recover,  for 
the  bond  was  executed  on  shipboard,  and  that  he  could  not  get 
the  witness;  thus  acknowledging,  impliedly,  the  execution  of 
the  bond:  Douglas,  93. 

Lastly,  the  shipper's  testimony  is  said  to  be  objectionable, 
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for  if  the  goods  were  not  put  in  the  boxes,  or  taken  out  of  them 
before  the  shipmenty  he  would  be  dischargedy  if  the  plaintiffii 
were  to  recover  from  the  defendant;  as  they  could  not  have 
two  compensations.  However,  on  the  ground  of  the  paper  not 
being  sworn  to,  it  was  impossible  to  receive  it  as  evidence. 

In  the  case  of  Biohe  db  Richard  v.  BroadseU^  determined  be* 
fore  the  revolution,  in  Pennsylvania,  a  different  opinion  waa 
given,  and  an  account  of  sales  unsworn  to  was  admitted;  the 
court  saying  the  strict  rules  of  evidence  were  not  to  be  ex- 
tended to  mercantile  cases.  But  this  is  a  solitary  case,  which, 
being  contrary  to  every  precedent  and  principle,  cannot  be 
received  by  us  as  evidence  of  the  law.  For  if  the  rule  whioh 
requires  that  testimony  should  be  on  oath;  that  which  demands 
that  it  should  be  taken  in  presence  of  the  party  against  whom 
it  is  to  be  used,  and  that  which  repels  an  interested  wit- 
ness, be  sti^ict  rules,  which  may  be  disregazded  in  meroantile 
eases,  it  will  follow  that  the  court  have  no  role  in  these  oaaoe 
but  the  will  or  whim  of  the  judges. 

Motion  overruled. 


Dbnis  V.  Leolbbo. 

[1  ICAKDr,  397.] 

TBonsBOY  nr  LamBa. — ^A  letter  written  by  one  penon  to  toother  on  a  pri- 
vate labjeot  is  the  property  of  the  former,  and  he  has  a  zi^t  to  haTo  its 
nnanthorixed  publication  enjoined. 

CoNTEUFT. — ^Where  a  defendant  being  enjoined  from  pnbliahing  a  letter,  an- 
nexed a  copy  thereof  to  his  answer,  and  by  an  advertisement  in  a  paper 
invited  all  who  wish  to  see  the  letter  to  call  at  the  clerk's  office  and 
gratify  their  curiosity,  he  was  held  guilty  of  a  contempt. 

Attaghmxnt  fob  Cohtempt.  The  plaintiff  had  applied  to  the 
eourt  for  an  injunction  to  prevent  the  defendant  from  publish- 
ing a  letter  with  indecent  commentaries,  which  letter  it  was 
alleged  plaintiff  had  written  to  a  third  person  and  had  been 
obtained  by  the  defendant  by  improper  means.  The  defendant's 
answer,  to  which  was  annexed  a  copy  of  the  letter,  stated  that 
he  had  not  obtained  the  letter  by  improper  means,  but  was  the 
4>ne  to  whom  it  had  been  directed.  The  injunction  was  granted 
^as  to  the  letter  until  the  hearing.  A  few  days  afterward  the 
defendant  advertised  in  the  newspaper  that  a  copy  of  the  letter 
«ould  be  seen  in  the  clerk's  office,  and  at  defendant's  office 
where  there  was  a  printed  copy.  This  attachment  for  contempt 
then  issued.    It  appeared  that  there  was  no  printed  oopy  at 
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« 

defendant's  office,  but  TiBitors  at  liia  offlM  wove  ahovm  the 

original. 

Alexander  Depeywter  and  Smith,  for  the  plaintiff. 
Morel  and  Wilaon,  contra. 

B^  Ooarty  Mabtik,  J.,  alone.  Although  it  baa  been  deemed 
improper  upon  this  motion  to  allow  the  discussion  of  the  pro- 
priety of  granting  the  injunction,  that  having  been  gone  into 
at  large  on  the  motion  to  dissolre  it,  I  believe  it  advisable  to 
detail  the  principles  which  influenced  the  court  in  declining  to 
dissolve  it  before  the  final  hearing,  as  these  principles  have 
been,  for  purposes  not  necessary  to  be  now  examined,  indus- 
triously and  egregiously  misrepresented. 

The  injunction  was  claimed  and  the  dissolution  of  it  resisted 
on  the  ground:  1.  That  a  letter  is  an  object  of  property;  2. 
That  after  the  person  to  whom  it  is  directed  receives  it,  the 
property  of  the  writer  still  continues  in  it  to  a  certain  degree, 
the  former  having  only  therein  a  joint  property  with  the  latter; 
3.  That  the  right  of  publishing  it  remains  ezclusively  in  the 
writer  until  he  abandons  it,  and  at  his  death  passes  to  his  rep- 
resentatives; 4.  That  the  property  of  the  writer  may  be  vio- 
lated by  multiplying  copies  of,  or  suffering  the  letter  to  be  used 
contrary  to  his  presumed  intention. 

1.  A  letter  is  an  object  of  property.  There  is  nothing  that  a 
man  may  so  emphatically  call  his  own,  or  more  incapable  of 
being  mistaken,  than  his  ideas  thrown  upon  paper,  his  literaiy 
works:  Millar  v.  Tbylor,  i  Burr.  2345.  According  to  the  laws 
of  France,  a  letter  is  recognized  as  a  chattel,  which  may  be  the 
object  of  larceny.  An  action  lies,  and  even  a  criminal  prosecu- 
tion may  be  instituted  against  a  person  who  having  undertaken 
to  oarry  a  letter,  violates  his  trust  and  detains  it.  II  y  a  action 
en  justice,  et  meme  on  peui  prendre  la  voie  extraordinaire,  centre 
celui  gui  tfitant  chargS  de  porter  une  lettre,  ne  s'est  point  acquitti 
de  son  message  et  la  retient:  3  Collection  de  Jurisprudence,  312. 
At  Bome,  an  unfaithful  messenger  detaining  a  letter  was  prose- 
cuted as  for  forgery.  Nuntius  non  restUuena  litteras  ei,  cum  man* 
datum  restiiuere  suxeperU,  incidii  in  crimen  falsi:  Bartolus  in 
lege,  Titio  36,  n.  3. 

In  the  United  States  by  an  act  of  congress  it  is  made  penal 
to  print  the  manuscript  of  another,  and  the  property  of  the 
writer  is  secured  from  invasion:  1  Laws  U.  S.  118.  This  act  is 
expressly  extended  and  declared  to  be  in  force  and  efifect  in  this 
territory:  7  Laws  U.  S.  117. 
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2.  Hi*  leoiNid  propoeUion  was  eipready  reepgnized  b j  Lord 
Hardwicke,  in  the  case  of  Pope  t.  (7ttW,  in  which  the  plaintiff 
complaining  that  the  defendant  was  about  publishing  letters 
which  he,  the  plaintiff,  had  written  to  seyeral  persons,  obtained 
an  injunction  to  stay  the  publication.  The  lord  chancellor 
holding  that  "  the  receiver  of  a  letter  has  at  most  a  joint  prop- 
erty with  the  writer,  and  the  possession  does  not  giye  him  a 
license  to  publish  it"  To  the  authority  of  this  decision,  in* 
Toked  by  the  plaintiff,  the  defendant  has  objected  that  the 
British  chancellor  spoke  only  of  letters  as  objects  of  literary  Yalue, 
written  for  the  purpose  of  raising  money  by  a  sale;  but  the 
plaintiffs  counsel  has  drawn  the  attention  of  the  court  to  the 
latter  part  of  the  case,  from  which  it  appears  that  the  letters 
which  Ourl  was  about  to  publish,  were  only  letters  on  particular 
subjects  and  inquiries  about  the  health  of  friends:  2  Atk.  341. 
Foiled  in  this  way,  the  defendant  has  insisted  that  from  the 
reputation  of  Pope,  an  illustrious  writer,  even  letters  of  this 
kind  might  be  considered  as  valuable  as  those  of  ordinary  per- 
sons on  scientific  subjects;  and  that  the  case  of  Pope  v.  Curl,  is 
a  solitary  one,  which  must  not  be  made  to  control  others  out  of 
its  species,  and  the  present  plaintiff,  although  a  lawyer,  being 
no  author  (the  letter  being  clearly  written  without  a  view  to 
publication),  cannot  identify  himself  with  the  plaintiff  in  the 
case  cited.  This  objection  has  been  met  by  the  production  of 
a  case  in  which  Lord  Apsley  extended  the  same  principle  to 
letters  written  by  Lord  Chesterfield,  a  nobleman  from  whose 
pen  nothing  had  yet  been  given  to  the  world,  but  some  parlia- 
mentary speeches:  Ambler,  737.  On  this  second  proposition, 
therefore,  the  court  could  not  help  saying,  without  binding  it- 
self as  to  the  final  opinion  it  will  have  to  pronounce  on  the 
hearing,  that  the  person  to  whom  the  plaintiff  directed  his 
letter  had  not  the  right  of  publishing  it,  and  consequently  the 
present  defendant  could  not  derive  it  from  her,  notwithstanding 
the  letter  was  not  vnritten  vrith  a  view  to  profit,  nor  by  a  person 
whose  employment  it  was  to  write  for  that  purpose. 

8.  The  third  point  made  by  the  plaintiff's  counsel  is,  thatthe 
right  of  publishing  a  letter  remains  exclusively  in  the  writer, 
till  he  alMtndons  it,  and  if  not  abandoned,  passes  at-  his  death 
to  his  representatives.  This  proposition  is  so  natural  a  corol- 
lary of  the  preceding,  that  it  is  only  with  a  view  to  show  that 
the  court  has  attentively  weighed  everything  in  this  case,  that 
the  trouble  is  taken  of  stating  it.  It  flows  from  a  principle 
established  in  the  case  of  Millar  v.  Taylor,  viz.,  a  partial  dispo* 
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ntion,  by  the  brae  proprietor  of  a  thing,  is  not  to  be  carried 
b^ond  the  intent  and  measore  of  the  proprietor's  assent  and 
appropriation  in  that  behalf,  whether  it  be  the  case  of  borrow- 
ing, hiring  or  any  other  kind  of  contract  or  baihnent.  In  the 
application  of  this  principle  to  the  present  case,  the  plaintiff 
contends  that  the  letter  was  sent  for  the  sole  purpose  of  being 
pemsed  by  the  person  to  whom  it  was  directed,  and  therefore 
any  other  use  of  it  being  contrary  to  and  beyond  the  intent  and 
measure  of  his  assent  and  appropriation,  is  tortious  and  illegal, 
and  the  court  ought  to  restrain  it.  For  this  purpose  the  case 
of  The  Executors  of  Lard  Chesterfield  v.  Stanhope,  is  iuToked: 
Ambler,  737.  It  differs  but  little  from  that  of  Fope  t.  Cvrl, 
which  it  strongly  confirms.  The  Earl  had  had  a  natural  son, 
of  whom  the  defendant  Stanhope  was  the  widow,  and  at  whose 
death  she  became  possessed  of  a  number  of  letters  written  to 
him  by  the  Earl,  on  education  and  politics;  some  of  which  con- 
tained characters  of  persons  in  office.  The  lady,  some  time 
after  her  widowhood,  mentioned  the  letters  to  the  earl,  and  ex- 
pressed her  belief  that  if  published,  they  would  form  a  Tslua- 
ble  system  of  education.  His  lordship  answered:  ''Why  that 
is  true,  but  there  is  too  much  Latin  in  them,''  and  did  not  ex- 
press any  disapprobation  of  the  publication.  Shortly  after,  he 
requested  her  to  restore  to  him  the  letters  containing  the  charac- 
ters, declaring,  upon  his  word  and  honor,  he  desired  them  only 
with  an  intent  to  burn  or  destroy  them.  She  carried,  accord- 
ingly, all  the  letters  to  him.  He  took  out  those  which  con- 
tained the  characters,  repeated  his  assurance  on  his  word  of 
honor,  that  he  meant  to  burn  or  destroy  them,  and  told  her  she 
might  keep  the  rest.  After  his  death,  she  contracted  with 
Dodsley,  the  other  defendant,  for  an  edition  of  them.  On  the 
application  of  the  executors  of  the  late  lord,  an  injunction  was 
issued  to  stay  the  publication.  The  defendants  insisted  on  the 
presumed  assent  of  the  deceased.  The  plaintiffs  contended  that 
a  person  has  no  right  to  print  or  publish  letters  which  he  re- 
ceiTOS,  without  the  consent  of  the  correspondent  who  wrote 
them;  that  his  property  in  the  letter  does  not  extend  so  far,  and 
if  it  did,  mischievous  consequences  would  follow  in  abundance 
of  cases;  that  the  consent  of  the  earl  was  necessazy,  or  that  of 
his  executors,  after  his  death;  that  his  taking  the  characters  and 
leaving  the  other  letters  in  her  hands,  was  no  evidence  of  his 
consent  to  their  being  printed.  Of  this  opinion  was  the  chan« 
cellor,  Lord  Apsley. 

It  is  observable  that  the  permission  to  publish  might,  per* 
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haps,  httre  been  coireotlj  inferred  from  the  want  of  any  aofcaal 
objection  on  the  part  of  the  writer,  when  informed  by  one  of 
the  defendants  that  she  thought  of  a  pablioation  of  his  letters 
— ^from  the  strong  and  repeated  asseverations,  under  the  word 
and  honor  of  the  peer,  that  the  letters  containing  the  charac- 
ters were  taken  for  the  sole  purpose  of  being  destroyed.  For 
those  asseyerations  can  only  be  accounted  for  by  being  consid- 
ered as  CTridence  of  the  lord's  intention  to  repel  the  idea  that 
the  characters  were  desired  to  be  returned,  with  a  iriew  to  any 
profit  to  be  derived  from  them,  which  would  unnecessarily 
diminish  that  which  the  lady  might  promise  to  herself  from  the 
publication  hinted  at.  In  this  case,  the  chancellor  recognized 
the  principle  established  by  Lord  Hardwicke,  as  the  ground  of 
several  decrees  made  since  in  the  cases  of  Mr.  Webb,  Mr.  Fos- 
ter and  others.  According  to  this  principle,  the  right  of  pub- 
lishing a  letter  belongs  exclusively  to  the  writer;  the  receiver 
has  not  such  interest  in  it  as  will  enable  him  to  prevent  its  pub- 
lication. For  Lord  Hardwicke  continued  the  injunction  as  to 
the  letters  written  by  Pope,  but  refused  to  continue  it  as  to 
those  written  to  him. 

The  present  case  has  been  endeavored  to  be  distinguished 
from  those  cited,  in  regard  to  the  nature  of  the  attempt  not  to 
print  a  letter  with  a  view  of  appropriating  to  one's  self  the 
profit  of  the  sale,  and  thus  depriving  the  writer  of  the  benefit 
secured  to  him  by  law,  under  the  denomination  of  copyright; 
but  with  the  sole  view  of  disclosing  the  writer's  secrets  and 
wounding  his  feelings.  A  defendant  is  not  to  be  enjoined  from 
doing  an  act  on  account  of  the  benefits  which  he  expects  to  de- 
rive therefrom,  but  on  account  of  the  injury  which  it  may  occa- 
sion to  the  plaintiff.  Here  the  plaintiff  complains  that  his 
property  is  about  to  be  violated.  Can  the  defendant  resist  the 
claim  of  the  plaintiff  by  saying:  true  it  is  I  am  about  violating 
your  property,  but  I  seek  not  thereby  any  pecuniary  benefit,  nor 
any  advantage  but  the  gratuitous  pleasure  of  working  an  in- 
jury? In/oro  legiSf  the  measure  of  relief  or  damage  must  be 
the  same,  whether  any  advantage  be  contemplated  by  the  wrong- 
doer or  not;  while,  in  foro  conscierUias,  his  turpitude  is  surely 
the  greater  if  none  be  expected.  If  a  man  is  to  be  enjoined  to 
print  my  letters,  when  he  expects  thereby  to  support  his  family, 
a  fortiori  when  his  only  view  is  to  do  me  harm.  The  case  is 
attempted  further  to  be  distinguished,  because  the  subject  of 
the  injunction  is  one  single  letter,  which  cannot  be  said  to  con- 
stitute a  literary  work.     The  defendants'  counsel  have  quoted 
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no  case  in  aapport  of  the  distinction,  and  the  court  has  not  been 
able  to  recollect  any.  Would  the  judges  who  granted  the  in- 
junctions in  the  cases  in  Ambler  and  Atkins  have  permitted  the 
letters  to  be  printed  singly  ?  and  if  they  had  been  thus  given 
to  the  world,  how  could  the  collection  of  them  have  been  pre- 
vented? The  plainti£f  having  established,  as  far  as  the  author- 
ities on  which  he  relies  are  entitied  to  respect,  his  right  to  the 
injunction,  the  defendant's  counsel  has  replied,  that  the  de- 
cisions of  foreign  judges  ought  not  to  be  considered  as  binding 
on  the  conscience  of  this  court.  This  is  not  pretended;  but  the 
court  cannot  help  considering  the  opinions  of  the  British  judges, 
as  those  of  men  of  great  learning  and  integrity.  It  is  not  their 
opinion  to  which  the  court  gives  its  assent,  but  the  arguments 
and  reasons  on  which  it  is  grounded.  In  the  cases  under  con- 
sideration, the  British  court  grounded  its  decisions  upon  a  prin- 
ciple of  the  common  law  and  a  statute  of  Great  Britain. 

The  common  law  principle  is  this:  A  partial  disposition  of  a 
thing  is  not  to  be  carried  beyond  the  intent  and  measure  of  the 
proprietor's  assent  and  appropriation  in  that  behalf.  In  de- 
scribing the  act,  we  have  here  only  an  extended  translation  of 
the  definition  of  larceny  by  the  Boman  lawyers:  Oontreciatio  rei 
aJienae,  invito  domino  cujua  Ula  fuit^  a  diversion  of  the  thing  of 
another,  contrary  to  the  will  of  him  to  whom  it  belongs.  If 
upon  this  axiom  Lord  Hardwicke  held  that  Curl's  attempt  to 
publish  Pope's  letters  ought  to  be  restrained,  because  Pope,  by 
sending  those  letters  to  his  friends,  had  made  a  partial  disposi- 
tion of  them  only,  which  Curl  was  carrying  beyond  the  intent 
and  measure  of  Pope's  assent  and  appropriation,  in  that  behalf; 
deciding  on  the  civil  law  principle,  this  court  must  determine 
that  the  present  defendant  ought  to  be  enjoined,  because  he  is 
endeavoring  to  make  a  diversion  of  the  thing  of  another,  con- 
traiy  to  the  will  of  him  to  whom  it  belongs. 

If  in  construing  a  British  statute,  made  in  the  reign  of  Queen 
Ann,  for  the  protection  of  literary  property,  the  same  ]udg» 
held  that  a  letter  was  a  literary  work,  against  the  invasion 
of  which  protection  was  to  be  extended,  why  should  not  an 
American  judge,  construing  an  act  of  congress  in  ^ri  maieria, 
extend  the  same  benefit  to  his  fellow  citizens,  and  hold  that  a 
letter  is  a  manuscript,  within  the  meaning  of  the  act  of  con- 
gress? In  acceding  to  the  determinations  quoted,  this  court 
keeps  within  the  boundaries  of  its  legitimate  powers,  to  dis- 
regard tbem  would  be  to  overleap  those  bounds  and  destroy  the 
ancient  land  marks.     And  the  wise  man  has  said:  Overleap  not 
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the  ancient  bounds  which  thy  fathers  have  placed:  ne  troM* 
grediaris  terminos  onHquoe  quoB  pofmeruni  patres  tui:  ProT.  2. 

Lastly,  it  is  made  a  snbject  of  complaint  that  the  injunction 
granted  to  the  plaintiff  prohibits  the  printing  and  paUishing, 
while  in  the  cases  quoted  the  court  only  prohibited  the  print- 
ing, without  restraining  the  defendant  from  publishing  the  con- 
tents  of  the  letters  by  other  means  than  that  of  the  press. 
Neither  the  statute  of  Ann,  nor  the  act  of  congress,  would 
authorize  the  extension  of  the  injunction  so  far  as  has  been 
done  in  the  present  case  in  Great  Britain  or  the  United  States. 
But  the  court  has  believed  that,  in  supporting  his  last  piopoa- 
tion,  the  present  plaintiff  has  nearly  shown  that  he  was  entitled 
to  this  extension. 

4.  This  proposition  is,  that  the  property  of  the  writer  of  a 
letter  may  be  yiolated  by  multiplying  the  copies  of  it,  or  soffBr- 
ing  it  to  be  used  contrary  to  his  will.  As  we  are  ezaminingthe 
question,  in  regard  to  a  violation  of  property,  by  a  tortious  use 
of  a  letter,  otherwise  than  the  press,  the  argument  needs  not  to 
be  extended  to  the  consequences  of  a  multiplication  of  the 
copies.  The  plaintiff  says  the  laws  of  his  country  protect  his 
correspondence;  and  although  this  court  will  give  damages  in 
case  of  its  abuse,  yet  he  needs  not  wait  till  the  commission  of 
the  trespass,  but  may  solicit  the  aid  of  the  judges  to  avert  it. 
The  prevention  of  mischief,  which  should  be  one  of  the  princi- 
pal objects  of  every  system  of  jurisprudence,  constitutes  a  vecy 
important  branch  of  the  jurisdiction  of  this  court.  For  thu 
purpose,  the  counsel  endeavors  to  show  that  the  law  so  much 
abhors  the  violation  of  a  man's  correspondence,  that  it  prefera 
a  failure  of  justice;  and  the  position  is  supported  by  the  follow- 
ing authorities. 

Pigeau,  speaking  of  written  evidence,  observes,  that  "  writ- 
ings, which  w;ere  intended  to  remain  secret,  cannot  be  used  as  a 
confession.  Neither  could  be  offered  a  letter  written  with  mys- 
tery aud  confidence;  the  person  who  received  it  could  not  law* 
fully  reveal  the  secrets  with  which  he  was  intrusted.  Nor  an 
intercepted  letter;  he  who  resorts  to  such  expedients  in  order 
to  procure  testimony  ought  to  be  punished.  For  it  is  a  crime 
to  disturb  such  correspondence,  which  all  nations  agree  in  con- 
sidering as  sacred:"  1  Procediure  du  Chatelet,  226.  This  author 
considers  the  disclosure  of  the  contents  of  a  confidential  com- 
munication, and  the  interception  of  a  letter  as  acts  of  the  same 
^ind,  which  ought  to  be  punished. 

'*  There  are  cases,"  says  Denisart,  verba  leUres  missives,  **  in 
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which  the  peraon,  to  whom  letters  are  direoted,  cannot  bring 
them  to  light  without  crime,  espedaUj  when  they  are  written 
with  myBtery  and  contain  confidential  things.  The  crime  is  still 
greater  when  the  secret  of  a  letter  is  onyeiled  with  the  only  de- 
sign of  doing  an  injury  to  the  writer,  who  thought  he  migbt 
open  his  heart,  without  any  apprehension  of  that  being  reyealed 
which  he  was  writing  for  a  friend  only,  and  which  he  wished  to 
remain  concealed  from  the  rest  of  the  world.  The  court,  in  such 
oases,  has  uniformly  ordered  that  the  letter  should  be  restored  to 
the  writer,  whatever  relation  it  might  hare  to  the  object  in  dis- 
pute." II  n^esl  pas  toujours  permis  de  %e  servir  des  leitres  tiusgives 
dans  Icsnffaires;  U  est  des  cos  oh  celuihqui  'eUes  son  icrUes,  ne  peui 
les  meitre  aujour  sans  crime,  surtoui  lorsgu  'eUes  oni  Hi  hriies  aveo 
mystire,  et  qu  'dies  rer^ermeni  des  confidences.  Le  crime  est  en- 
core plus  grand  lorsqti  'on  divoile  le  secret  d'une  lettre,  dans  Vunu 
que  but  de/aire  injure  h  celui  qui  en  est  I'auteur,  et  qui  a  cru  pow- 
voir  ouvrir  son  coeur,  sans  cratndre  de  voir  reveler  ce  qu  'ii  ?i  'hn- 
vait  que  pour  un  ami,  et  ce  qu'il  voutaU  n  'iire  sA  de  personne. 
La  justice,  dans  ces  sories  d* occasion,  a  toujours  ordonni  que  les  let- 
ires  missives  seraient  rendues,  quelque  relation  qu  'elles  pussent  avoir 
a  V affaires.  Son  motif  a  Hi  que  le  depot  du  secret  ayant  Hi  violi, 
on  ne  devaii  y  avoir  aucun  'eqard 

Cicero,  in  his  second  phillipio  in  M.  Antonium,  elegantly 
inyeighs  against  a  person  who  had  shown  letters,  which  he  had 
written  him.  "  This  man,"  says  the  prince  of  Boman  eloquence, 
"skilled  in  rhetoric  and  belles-lettre,  yet  ignorant  of  good 
manners,  has  produced  letters  which,  he  says,  I  wrote  to  him. 
Whoever,  having  the  least  tincture  of  civility  or  decency,  on  a 
misunderstanding  between  himself  and  his  friend,  ever  produced, 
or  read  publicly,  the  letters  he  had  received  from  him  ?  What 
18  this  but  to  destroy  the  veiy  life  of  society?  How  many  jokes 
may  be  indulged  in,  in  a  letter,  which,  when  openly  divulged, 
are  improper?  How  many  serious  things,  proper  to  be  com- 
municated in  the  privacy  of  one's  correspondence,  are  unfit  for 
the  public  eye.  I  thought  I  was  writing  to  a  citizen  and  a  good 
man,  not  to  a  villain  and  a  thief."  At  eiiam  Utterar,  quas  me 
sibi  misisse  dioeret,  redtavU,  homo  et  humaniMis  expers,  et  vitae 
commvsiis  ignarus.  Quis  enim  umquam,  qui  pauUum  modo 
bonorom  consuetudinem  noeset,  UUeros  ad  se  ab  amico  misstis, 
offensione  aliqua  vnterpoeUa,  in  medium  protulii  palamque  recUavU  f 
Quid  est  aluid,  tolere  i  vita  vitae  societatum  quam  tollere  amicorum 
colloquia  absentum  f  Quam  muUajoca  solent  esse  in  epistolis,  quae 
prolata  si  sint  inepta  esse  videaniurT    Quam  multa  seria,  nequs 
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iamen  uBo  modo  dwulgandaf  Quod  scribam  iamquam  ad  civem, 
iamquam  at  honum  virum;  non  tanquam  ad  9oderatum  el  laironeau 

It  would  have  been  easy  for  the  plaintiff's  connae!,  in  the 
yarious  codes  from  which  the  jurisprudenoe  of  this  territory 
draws  its  maxims,  to  have  lighted  upon  authorities  more  de* 
oidedlj  in  point.  The  letter,  it  is  insinuated,  is  not  written  on 
a  scientific  subject;  it  was  prepared  for  a  lady  to  whom  the 
plaintiff  was  paying  his  addresses,  and  relates  only  to  the  object 
he  had  in  view.  Be  it  so,  we  are  then  fairly  to  presume  it  writ- 
ten in  "mystery  and  confidence/'  Then  the  defendant  could 
not  produce  it  to  light  without  crime.  He  has  not  alleged, 
surely  he  has  not  enabled  us  to  belicTe,  that  he  had  any  other 
riew  than  to  vex  the  plaintiff.  Then  his  *  *  crime  is  still  greater; 
for  he  seeks  to  unveil  the  secret  of  a  letter,  with  the  only  design 
of  doing  an  injury  to  the  writer,  who  thought  he  might  open  his 
heart,  without  apprehension  of  that  being  revealed,  which  he 
was  writing  for  a  friend  only,  and  which  he  wished  to  remain 
concealed  from  the  rest  of  the  world."  If  he  were  to  prodnce 
such  a  letter  in  a  court  of  justice,  for  the  discovery  of  truth,  and 
the  attainment  of  his  legal  rights,  Denisart  informs  us,  the 
judge  would  indignantiy  repel  the  hand  that  profferred  it;  he 
would  order  the  letter  to  be  restored  to  the  writer;  and,  Pigeau 
adds,  the  attempt  should  be  punished,  '*  for  it  is  a  crime  to 
disturb  such  a  correspondence,  which  all  nations  agree  in  con- 
sidering as  sacred."  Is  it  possible  to  believe  that  the  law 
should  respect  the  sacredness  of  a  man's  correspondence  so  far 
as  to  disallow  its  violation  for  a  just  purpose,  the  discoyery  of 
truth  in  the  attainment  of  justice,  and  yet  allow  the  same  viola- 
tion for  the  purpose  of  wanton  injury  ?  Would  the  judge  who 
would  thus  reject  a  confidential  letter,  and  punish  the  person 
who  presented  it  to  be  used  in  court,  patiently  permit  the  same 
individual  to  commit  it  to  the  press,  to  gratify  his  malice  or 
revenge  ?  Such  is  the  law  of  France,  which  was  in  force  here 
on  the  arrival  of  the  Spaniards.  Have  these,  have  the  Ameri- 
cans changed  it  in  this  respect  ? 

It  is  not  pretended  that  the  Spanish  code  Las  wrought  in  this 
respect' any  change  in  the  jurisprudence  of  the  country.  But 
the  defendant's  counsel  has  contended  that,  although  a  man's 
correspondence  was  thus  held  sacred  in  Bome,  and  is  yet  con- 
sidered so  in  London,  Paris  and  Madrid,  it  must  be  otherwise 
in  the  United  States.  Their  constitution  has  virtually  repealed 
all  the  provisions  which  the  plaintiff  has  invoked  by  proclaim- 
ing tbe  freedom  of  the  press.     If  this  argument  could  avail  the 
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defendant,  tlds  pretended  pioclamation  of  the  freedom  of  the 
press  would  be  as  fatal  to  the  people  of  these  states  as  the  pro- 
clamation of  the  freedom  of  the  negroes  to  the  Hispaniola 
planters.  A  brother  may  correspond  with  his  brother,  and 
grieve  with  him  on  the  distresses  of  the  family  occasioned  by 
the  misconduct  of  their  father,  and  devise  the  means  of  alleviat- 
ing the  consequences  of  it.  With  secrecy  he  may  succeed;  but 
if  a  gazeteer,  in  whose  hands  accident  or  knavery  may  place  his 
letter,  cannot  be  compelled  to  respect  the  privacy  of  these 
family  secrets,  the  writer  will  iimocently  incur  the  odium  of  the 
conduct  of  the  younger  son  of  Noah.  An  injured  wife  may 
commit  to  paper,  for  the  information  of  a  parent,  the  cause  of 
family  disquietude;  if  the  dishonest  holder  of  a  press  may  give 
publicity  to  the  complaint,  adieu  to  all  her  hopes  of  domestic 
felicity.  If  a  father  remonstrate  with  a  daughter  on  the  errors 
of  her  conduct,  the  remedy  which  parental  fondness  and  soli- 
citude hod  prepared,  may,  by  the  touch  of  a  knavish  printer,  be 
turned  into  a  deadly  poison.  A  merchant  may  communicate  to 
his  friend  the  danger  of  his  situation,  solicit  a  timely  relief, 
which  will  certainly  avert  his  ruin,  the  indiscretion  or  malice  of 
the  messenger  may  plunge  him  in  the  abyss  from  which  sec- 
recy might  have  saved  him. 

The  constitution  of  the  United  States  does  not  contain  any- 
thing relating  to  the  liberty  of  the  press;  but  one  of  the  amend* 
ments  of  it,  article  3,  provides  that  ''Congress  shall  make  no 
law  abridging  the  freedom  of  speech  or  of  the  press."  If  this 
article  can  be  invoked  to  support  the  defendant  in  the  right  of 
printing  the  work  of  another,  or  violating  the  secrets  of  his  cor- 
respondence, it  will  protect  the  propagation  of  any  slander  or 
libel.  Neither  congress  nor  the  circuit  court  of  the  United 
States  seem  to  have  ever  considered  this  article  as  susceptible 
of  so  strange  a  construction.  Congress  have  passed  an  act  to 
punish  certain  libels,  and  we  have  seen  the  judges  of  the  su- 
preme court  of  the  United  States  canying  it  into  effect  on  the 
circuit:  VnUed  SkUes  v.  Lyon^  in  Vermont;  and  VhUed  States  t. 
Cooper,  in  Pennsylvania.  In  eveiy  state  actions  for  defamation 
and  prosecutions  for  libels  are  daily  carried  on;  and  this  court 
has  overruled  the  objection  in  the  case  of  Terriiory  v.  Nugent, 
an<6,  702. 

Lastly,  the  subject  of  the  plaintifTs  suit  has  been  represented 
as  too  trifling  for  the  attention,  and  the  discussion  of  it  as  in- 
compatible with  the  gravity  of  the  court.  The  defendant,  how- 
ever, seems  to  have  attached  an  extraordinaiy  degree  of  im- 
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poriance  to  his  claiin,  and  we  have  been  employed  aereial  days 
in  examining  the  extraordinazy  pretensions  he  sets  up.  Barely 
if  one  party  so  pertinacioosly  insist  on  his  right  to  attack  the 
other^  the  latter  ought  to  be  forgiven  if  he  exert  the  same 
degree  of  industry,  in  endeavoring  to  avert  the  meditated  mis- 
chief. 

The  court  of  King's  bench  in  Great  Britain  did  not  think  it 
repugnant  in  its  gravity,  nor  a  diminution  of  its  dignity,  to  sit 
upon  and  determine  a  question  arising  on  a  most  indecorous 
transaction;  two  young  men,  tired  of  running  their  horses  at 
New  Market,  terminating  the  frolic  of  the  day  by  Trmlring^  a 
race  on  their  fathers'  lives,  on  the  very  day  of  the  death  of  one 
at  them:  Uarl  of  March  v.  Pigot,  5  Burr.  2802. 

Perhaps  the  judicial  officers  of  this  colony,  under  the  gov- 
ernment of  Spain,  might,  when  out  of  humor,  turn  off  their 
fellow  subjects  if  approached  with  complaints  on  matters  which 
they  deemed  unimportant.  No  American  magistrate  ever  did  so. 
Whatever  be  the  value,  whatever  the  nature  of  the  demand,  or 
the  motive  that  gives  it  rise,  if  it  be  authorized  by  law,  the  in- 
dividual is  entitled  to  the  ear  and  the  aid  of  the  judge. 

The  courts  feel  no  hesitation  in  avowing  that,  even  if  the 
authorities  adduced  by  the  plaintiff's  counsel  had  not  so  power- 
fully supported  his  application,  the  circumstances  of  his  case 
would  have  procured  him  the  opportunity  of  having  it  inquired 
into.  Although  the  principal  occupation  of  the  members  of 
this  court  be  to  administer  distributive  justice,  every  one  of 
them,  it  is  hoped,  will  at  all  times  remember  that  his  is  a  min- 
istry of  the  peace;  that  he  is  ex  officio  a  general  conservator  of 
it  throughout  the  territory;  that  this  court,  being  the  tribunal 
of  dernier  resort,  and  being  vested  with  common  law  jurisdic- 
tion, is  the  cu8to8  morum  of  the  countiy.  He  would  have 
remembered  that  of  all  kinds  of  libeling  the  one  attempted  by 
the  defendant  is  the  most  likely  to  excite  the  injured  to  seek 
redress  by  a  resort  to  arms;  that  a  judicial  declaration  that  the 
municipal  law  was  insufficient  to  Uie  prevention  of  the  injury 
would  have  extenuated  and  likely,  in  the  mind  of  the  plaintiff, 
justified  his  conclusion  that  nature  resumed  her  rights,  and 
authorized  the  use  of  violence  in  averting  the  impending  evil, 
or  obtaining  satisfaction  for  it.  It  is  not  unlikely  the  judge 
would  have  considered  the  defendant's  attempt  as  a  flagitious 
outrage  on  good  manners  and  decorum,  the  completion  of 
which  must  have  made  decency  weep. 

In  balancing  against  all  these  considerations  the  small  inoon* 
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▼enience  whioh  the  defendant  might  sustain  in  being  delayed  a 
little  while  in  the  wanton  exercise  of  a  right  at  least  dubious, 
no  judge  could  have  pondered  much  before  he  would  determine 
that  the  plaintiff  had  a  fair  right  to  the  opportunity  of  contest- 
ing such  strong  pretensions,  and  to  a  process  calculated,  if  not 
to  prerent,  at  least  to  delay  the  disturbance  of  the  public  tran- 
quillity, which  is  the  first  object  of  the  law  and  the  first  care  of 
the  magistrate,  because  it  is  the  first  blessing  of  society. 

The  court  is  now  called  upon  to  punish  the  defendant  for  ft 
contempt  of  its  authority,  and  a  disobedience  of  its  injunction. 
The  facts  which  are  presented  as  constituting  his  offense  are:  1. 
The  insertion  of  an  advertisement  in  a  newspaper,  inviting  all 
such  persons  as  felt  an  inclination  to  see  the  letter  to  gratify 
their  curiosity,  and  pointing  out  the  means;  2.  The  annexing 
of  a  copy  of  the  letter  to  the  answer,  and  communicating 
the  original  to  several  persons  applying  for  it,  in  pursuance 
of  the  advertisement.  It  is  contended  on  the  part  of  the  plaint- 
iff that  the  advertisement  is  of  itself  a  contempt  of  this  court, 
and  would  be  considered  as  such  even  if  no  copy  had  been  an- 
nexed to  the  answer,  nor  the  original  communicated  to  any 
person. 

It  is  impossible  to  read  this  advertisement  without  consider- 
ing it  as  an  evidence  of  the  defendant's  determination  to  effect 
obliquely  that  which  the  judge  had  inhibited  him  from  doing, 
and  deprive  his  antagonist  of  almost  all  the  relief  which  the 
injunction  was  intended  to  afford  him — as  this  determination 
could  not  be  carried  into  effect  with  impunity,  the  avowal  of  it 
seems  to  put  the  court  at  defiance. 

2.  The  plaintiff's  counsel  further  insists  that  he  has  produced 
sufficient  evidence  of  a  publication,  inasmuch  as  there  was  no 
necessity  for  a  copy  of  the  letter  with  the  answer,  and  that  the 
production  of  the  original  to  two  persons  is  a  direct  breach  of 
the  injunction. 

The  counsel  for  the  defendant  says  he  might  lawfully  annex  a 
copy  of  the  letter  to  the  answer  as  part  of  that  instrument. 
That  no  matter  which  is  stated  in  any  memorial  or  petition  for 
the  redress  of  grievances,  and  addressed  in  the  proper  channel, 
however  defamatory,  is  libelous;  that  the  conununication  of  the 
lettter  was  in  secret  and  confidence,  and  had  the  letter  been  a 
libel,  the  showing  of  it  in  this  manner  would  not  have  been  held 
a  libelous  publication:  Esp.  N.  P.  506;  Camp.  N.  P.  267. 

The  annexation  of  the  copy  to  the  answer,  and  the  produc 
iion  of  the  original  to  two  gentlemen,  are  acts  which  like  all 
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others  most,  receive  their  characters  from  the  motiTes  in  which 
they  originated.  If  the  copy  wasin  the  least  necessary  or  use- 
ful to  the  defendant  in  the  suitj  he  had  a  right  to  annex  it,  bat 
if  it  was  irreleyant}  if  it  could  be  of  no  service  in  the  cause, 
there  can  be  no  excuse  for  thus  giving  publicity  to  a  paper 
which  the  defendant  had  been  enjoined  from  publishing. 

The  court  could  not  with  propriety  read  the  copy  to  ascertain 
this  fact,  but  from  no  reference  to  the  copy  in  the  answer,  nor 
from  any  argument  offered,  can  it  presume  that  the  copy  was 
annexed  with  any  view  of  affording  aid  in  the  suit;  the  pre- 
sumption which  naturally  presents  itself  is,  that  it. was  annexed 
for  the  sole  purpose  of  publishing  it,  and  this  presumption  has 
now  ripened  into  evidence,  for  it  is  confirmed  by  the  use  which 
the  defendant  has  since  made  of  the  copy,  by  referring  all  per- 
sons desirous  of  seeing  the  letter  to  the  records  of  this  court. 

It  is  true  that  the  communication  of  iof ormation,  disadvan- 
tageous to  a  third  person  and  affecting  his  reputation,  is  not 
considered  as  illegal  when  made  fairly  and  confidentially;  it  is, 
however,  otherwise  when  made  for  the  sole  purpose  of  working 
an  injury. 

This  proposition  the  defendant's  counsel  supports  on  the  au- 
thority of  Campbell's  N.  P.  The  case  there  reported,  MoDoiigaU 
V.  Clarige^  267,  certainly  maintains  it,  but  the  decision  cannot 
aid  the  defendant.  The  court  determined  that  a  letter  written 
confidentially  to  {persons  who  employed  McDougall  as  their 
solicitor  conveying  charges  injurious  to  his  professional  ohaiao- 
ter,  in  the  management  of  certain  concerns  which  they  had  in- 
trusted to  him,  and  in  which  the  writer  of  the  letter  was  like- 
wise interested,  could  not  be  considered  a  libel  and  made  the 
subject  of  an  action.  Lord  Ellenborough  observing  that  if  the 
defendant  having  acted  honafide^  with  a  view  to  the  interests  ol 
himself  and  the  persons  whom  he  addressed,  a  communication 
of  this  sort,  which  was  not  meant  to  go  beyond  those  imme- 
diately interested  in  it,  where  the  subject  of  an  action,  it  would 
be  impossible  for  the  affidrs  of  mankind  to  be  conducted. 

This  decision  is  only  the  echo  of  that  cited  out  of  Espinaase, 
Bex  V.  Bailie,  506.  Lord  Maoefield  there  held  that  a  disizibiitioB 
of  the  copies  to  the  persons  only,  who  were  from  their  sitaa- 
tion  called  on  to  redress  the  grievances,  and  had,  from  this  sit- 
uation, power  to  do  it,  was  not  a  publication  that  could  be 
punished. 

In  the  present  case,  the  publication  was  not  intended  for  the 
court,  but  for  the  public.    The  object  the  defendant  had  in  view 
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was  not  to  procure  any  benefit  to  himself,  bm  to  do  an  injurj 
to  the  plaintiff.  The  conrt  is,  therefore,  bound  to  say  it  was 
tortious. 

In  considering  whether  there  be  any  extenoatiiig  circum- 
stances in  the  defendant's  case,  the  court  finds  hardly  anything 
but  matters  of  aggravation.  His  conduct  in  court  has  been  far 
from  authorizing  a  contrary  conclusion.  The  court  is  there- 
fore bound  to  say  that  the  defendant  must  pay  a  fine  of  6ttj  dol- 
lars, and  be  imprisoned  during  ten  days. 


A  writer  has  an  acknowledged  right  of  property  in  Wb  letters,  saperior  to 
that  of  a  party  to  whom  the  letters  an  aeni.  On  this  gronnd  the  letters  of 
some  eminent  literaiy  and  historical  persons  have  heen  prevented  tern  a  sor- 
reptltioas  and  unaathorized  publication  by  the  process  of  injunotum.  This 
was  the  case  in  reference  to  the  letters  of  Pope,  Swift  and  Chesterfield:  Pope 
V.  Curl,  2  Atk.  342;  Thompaon  v.  Stanhope,  Amb.  737.  In  1804  the  conrt  of 
sessions  in  Scotland,  at  the  instance  of  the  children,  interdicted  the  pabUoa- 
tion  of  the  manuscript  letters  of  the  poet  Bums:  1  Bell's  Com.  116,  n.  In 
Pope  ▼.  Curl,  Lord  Hardwicke  declared  that  the  receiver  of  a  private  letter 
only  acquires  a  qualified  interest  in  it. 

Courts  in  some  places  have  hesitated  to  interfere  with  the  publication  of 
letters  having  no  distinct  literary  character,  as  in  the  case  of  friendly  or  busi- 
ness letters:  ffout  v.  McKeime,  3  BarK  Ch.  320;  Wetmore  v.  8c(yoeU,  3  Edw. 
Ch.  515;  but  where  the  publication  would  be  a  breach  of  trust,  the  publica- 
tion has  been,  and  may  be,  restrained:  2  Kent  Com.  381;  PercewUr.  Phippa, 
2  Ves.  &  K  27.  Stoiy  maintiains  most  strongly  the  right  to  restrain  by  in- 
junction the  publication  of  private  letters,  though  not  strictly  literary  compo- 
sitions, except  when  called  for  in  the  administration  of  public  justice:  Eq. 
Juris.,  sees.  944  el  eeq. 

Gbouhd  of  IzrjUKonov. — ^The  real  ground  on  which  a  right  to  enjoin  such 
a  publication  csn  be  maintained,  is  a  right  of  property,  literary  or  otherwise, 
in  the  writer  of  a  letter,  which  may  be  vindicated  and  upheld  by  him,  or 
those  representing  him,  in  relation  to  rights  of  personal  property,  as  his  exec- 
ntors  or  administrators.  It  was  intimated  in  Perceval  v.  Phippe,  that  where 
the  publication  would  be  injurious  to  the  feelings  of  individuals*  the  court 
might  interfere;  but  this  was  disclaimed  by  Lord  Eldon  in  Qee  v.  Pritehard, 
2  Swanston,  402,  who  held  that  the  court  proceeded  only  on  the  idea  of  a  civil 
right»  which  was  about  to  be  violated. 

The  case  in  this  country  which  most  decidedly  ujdiokb  a  rij^t  of  property 
in  the  writer,  is  Folaom  v.  Mareh,  2  Stoiy,  10(^  where  the  pnblioation  of 
Washington's  letters  was  the  subject  before  the  court;  and  there  it  was  held 
that  an  author  of  letters  or  papers  of  whatever  kind,  whether  they  be  letters 
of  business  or  private  letters,  or  literary  compositions,  has  a  property  and  an 
esclnaive  copyright  therein,  unless  he  unequivocally  dedicate  them  to  the 
public,  or  to  some  private  person;  and  no  person  has  any  right  to  publish 
them  without  his  consent,  unless  such  publication  be  required  to  establish  a 
personal  right  or  claim,  or  to  vindicate  character.  But  in  this  case  it  should 
be  observed  that  another  had  a  copyright  in  the  letters. 

An  instructive  case  in  this  connection  is  the  case  of  Ejpre  v.  Higbee,  35 
Barbb  502,  where  it  is  held  that  private  letters  an  not  assets  in  the  handa  of 
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the  reoeiTer'i  udminiittrfctor,  and  not  being  aawto  they  oamiat  be  told  by  him, 
in  the  oonne  of  adminiBtration,  to  pay  debts.  Here  many  of  the  Engliah 
caeee  abeady  cited  are  noticed.  In  Grigsby  v.  Breekinndge,  2  Bnah,  480^  thk 
•nbjeot  la  well  considered  by  the  court  of  appeals  in  Kentucky,  and  it  is  held 
that  an  author  retains  a  qualified  property  in  the  contents  of  letters  written 
by  him  to  others,  and  he  alone  has  the  right  to  publish  them  for  his  own  ben> 
efit>  and  therefore,  and  also  because  they  reflected  his  emotjons  and  senti- 
ments, he  has  a  right  to  enjoin  the  publication  of  them  by  the  reoipiant  or 
any  other  persai;  and  this  embraces  the  author's  pwpsrt^y  in  his  IsMsra  to 
the  full  extent 


Henderson  v.  Ltnd. 

[2  MAKn.  ST.] 

rti^MAum  Of  BAiiii — ^A  stay  of  proceedings  has  not  the  eflbol  of  diMhaigi^g 

thebaiL 

JuDaMXNT  was  piayed  for  against  the  defendant  as  the  bail  of 
one  Brown,  who  had  obtained  a  stay  of  proceedings.  No  dis* 
charge  being  granted  by  the  creditors,  the  plaintiff  proceeded 
to  judgment  against  the  principal,  and  there  being  no  sanender^ 
judgment  was  now  asked  against  the  bail. 

Livingston,  for  the  defendant,  contended  the  bail  was  dis- 
charged by  the  order  granting  a  stay  of  proceedings.  The  bail 
afterwards  could  not  take  the  principal  to  surrender  him,  with- 
out a  violation  of  the  order. 

Depeyster,  contra,  said  it  was  not  clear  that  in  this  tenitory, 
the  bail  may  take  the  principal  in  order  to  surrender  him,  and 
the  bail  is  only  discharged  when  the  judgment  is  in  favor  of  the 
principal,  or  when  he  pays  the  debt  or  surrenders  himself. 

By  OoTJBT.  The  bail  ia  this  country,  as  in  England,  are,  ex  vi 
termini,  the  bailees,  the  keepers  of  the  principal.  Sir  William 
Blackstone,  8  Com.  290,  says  the  security  given  for  the  appear- 
ance of  a  party  arrested,  is  called  bail,  because  the  defendant 
is  given  to  him,  and  is  supposed  to  continue  in  his  custody  in- 
stead of  going  to  jail. 

From  the  relation  in  which  the  parties  stand  to  each  other, 
bailed  and  bailee,  from  the  undertaking  of  the  latter,  results 
his  right  to  keep,  to  take  and  surrender  the  former.  Bail,  in 
the  language  of  the  books,  6  Mod.  261,  have  the  principal 
always  upon  a  string,  which  they  may  pull  whenever  they  please, 
and  surrender  him  in  their  own  discharge. 

That  this  power  results  from  the  relation  of  the  parties,  not 
from  any  authority  given  by  the  court  which  receives  the  bail, 
or  the  laws  of  the  country  in  which  the  court  is  held,  appears 
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from  the  bail  being  allowed  to  anest  the  prinoipal  out  of  the- 
diebict  to  which  the  jurisdiotion  of  the  eoart  extends,  and  even, 
out  of  the  state  in  which  the  suit  is  brought.  Our  bail  cannot* 
be  likened  to  the  English  bail  in  error,  for  our  statute  proTidea- 
that  the  surrender  of  the  principal  shall  exonerate  the  bail. 

Considering,  therefore,  the  principal  as  standing  in  the  situa* 
tion  of  a  prisoner,  whenever  he  resists  the  will  of  his  keeper,, 
he  is  guilty  of  an  escape,  and  the  bail  has  the  same  power  over 
him  as  an  officer  has  over  a  person  in  his  custody  who  effects- 
his  escape.  While  at  liberty  by  the  permission  of  the  bail,  the 
principal  is  really  in  the  custody  of  the  bail.  If  he  obtains  a 
stay  of  prooeedings,  his  situation  with  regard  to  the  bail  is  the 
same  as  that  of  a  prisoner  in  the  actual  custody  of  the  sheriffs. 
If  he  attempt  to  escape,  the  bail  is  bound  to  prevent  his  going: 
out  of  his  reach,  in  the  same  manner  as  the  sheriff  would  be  to^ 
prevent  the  escape  of  a  defendant  in  gaol.  As,  therefore,  the 
stay  of  proceedings  would  not  have  released  the  principal  from 
gaol,  it  does  release  him  from  the  custody  of  the  bail.  The 
defendant  was  therefore  bound  to  prevent  the  escape  of  the^ 
principal,  and  might  have  arrested  him  without  being  guilty  of 
a  breach  of  the  judge's  order:  See  Nicolk  v.  Ingenolf  1  Johns^ 
145. 

Judgment  for  plaintiff. 


Hates  v.  Berwick. 

[3  MAxm,  138.] 

SfnnoroK— Spaniih  governor's  orders  prove  themselvw  witbont » leaL 
^■RJiiFHOir  OF  BxATH. — By  the  ciTil  law,  death  is  never  presumed  from  alK 

senoe;  for  an  absentee  is  presumed  to  live  till  the  contrary  is  proved,  or 

until  he  attains  the  age  of  a  hundred  years. 

Plaintiff  claimed  a  tract  of  land,  by  right  of  succession  from 
her  husband,  in  the  defendant's  possession.  To  prove  the  hus- 
band's title  a  petition  for  the  land,  addressed  by  him  to  Gov- 
ernor De  Galvez,  was  introduced  with  the  governor's  comopid^: 
oifiaL 

m 

By  OouBT.  Papers  of  this  kind  are  considered  as  records,  and 
prove  themselves,  although  no  seal  was  ever  a£Sxed  to  any  of 
^em.  Such  papers  being,  in  general,  the  only  evidence  which 
settlers  had  of  their  titles  under  the  Spanish  government,  it  be- 
ing very  seldom  the  case  that  the  incipient  right  acquired  by  the 
governor's  signature,  ripened  into  a  formal  grant.    The  gov-^ 
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ernor's  flignatiue  proves  itself,  being  of  snffieient  notorietj, 
without  the  addition  of  a  seal.  It  has  been  the  practice  of  the 
court  of  this  country,  since  the  establishment  of  the  American 
government,  to  consider  these  papers  as  entitled  to  the  same 
credit  as  grants. 

Plaintiff  then  offered  to  prove  the  death  of  her  husband,  by 
testimony  that  he  left  the  province  of  Louisiana  about  twenty 
years  ago  for  one  of  the  northern  states,  intending  to  oolleoi 
some  property  and  return  immediately,  and  that  he  has  never 
been  heard  of. 

Porter,  for  defendant.  This  evidence  is  inadmissible.  Long 
absence  does  not  authorise  the  presumption  of  the  ancestor's 
death,  so  as  to  permit  the  heir  to  enter  upon  the  land.  The 
civil  code  provides  that  where  a  person  shall  not  have  appeared 
at  the  place  of  his  residence,  and  shall  not  have  been  heard  of 
for  five  years,  his  presumptive  heir,  at  the  time  he  was  heard  of 
for  the  last  time,  may,  by  administering  the  proof  of  this  fact, 
cause  himself  to  be  put,  by  the  competent  judge,  into  pro- 
visional possession  of  the  estate  which  belonged  to  the  absentee, 
giving  security  for  the  faithful  administration  thereof:  Civil 
Code,  16,  art.  9.  The  estate  does  not  seem  to  vest  absolutely 
in  the  heir  till  thirty  years  after  he  may  have  obtained  provisional 
possession,  or  after  one  hundred  years  have  elapsed  since  ihe 
birth  of  the  absentee:  Id.  18,  art.  19. 

Baidwin^  contra.  The  party  in  the  present  case  went  away 
long  before  the  adoption  of  the  civil  code,  and  possession  was 
taken  when  the  principles  invoked  by  the  defendant's  counsel 
were  not  yet  established. 

By  CouBT.  What  we  call  the  civil  code  is  bat  a  digest  of  the 
civil  law  which  regulated  this  country  under  the  French  and 
Spanish  monarchs.  It  is  true,  some  new  principles  have  been 
intercalated  and  others  abrogated  or  omitted.  By  a  maxim, 
consecrated  by  the  best  authorities,  every  absentee,  whose  death 
is  not  clearly  and  precisely  established,  is  presumed  to  live 
until  the  age  of  one  hundred  years;  that  is  to  say,  the  most 
remote  period  of  the  ordinary  life  of  man:  1  Denisart,  13, 
Verbo  Abiem, 

An  absentee  is  presumed  to  live  till  the  contnoy  is  proved; 
otherwise  the  absence  must  be  such  that  the  life  of  a  man,  who 
may  live  one  hundred  years,  should  be  presumed  to  have  ended: 
1  Ferriere,  13,  Verbo  Absens,  Death  is  never  presumed  from 
absence;  therefore,  he  who  claims  an  estate  on  account  of  m 
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man's  death,  is  alvays  held  to  prove  it.  An  absentee  is  always 
reputed  living  until  his  death  be  proTed,  or  until  one  hundred 
years  have  elapsed  since  his  birth:  2  Ferriere,  22C,  Verbo  Mori, 

Although  a  man  be  absent,  and  there  be  no  account  of  him, 
his  death  is  not  to  be  presumed;  thej  do  not  proceed  to  the 
division  of  his  estate,  for  he  is  presumed  to  live  one  hundred 
years:  2  Pigeau,  2. 

These  principles  are  drawn  from  the  Boman  law:  PlacuU 
centum  annos  tuendoa  esse  municipeSf  quia  is  finis  vitcB  hngam 
humanis  est:  S.  lib.  7,  tit.  1,  b.  56.  Centos  annos  observandos  esse 
constat,  qui  finis  vitas  longissimum  est:  Id.  lib.  33,  tit.  2, 1.  8.  Non 
aiiter  actionem  finiri  concedimtts,  nisi  centum  annorum  currictda 
exoesserint:  Ood.  lib.  1,  tit.  2,  1«  23.  Sofoulum  one  hundred 
annorum  spaiium  Umgissimaf  triks  in  hamlne  earn  refeHi  Plin.  11, 
c.  87,  Yarro,  6. 

Evidence  rejected.  

Nelson  v.  Morgan. 

[9  MAnDi,3M.] 

LuBEUTT  or  AonrEi— An  agent  who  disobeys  orders  ianMnlj  liable  for  the 
sctnal  damages  sostainad  by  his  principal 

AoiiOH  to  recover  damages  for  deviation  from  the  orders  of 
the  plaintiffs.  The  plaintiffs,  at  New  York,  had  consigned  to 
the  defendant,  at  New  Orleans,  seven  pipes  of  wine,  to  be  sold 
at  a  limited  price;  but  the  defendant,  after  keeping  the  wine  a 
long  time  and  not  being  able  to  procure  this  price,  reshipped  it 
without  directions  to  the  plaintiffs,  who  received  it  under  pro- 
test, writing  to  the  defendant  that  they  would  keep  the  wine 
subject  to  his  orders.  Subsequently,  however,  the  plaintiffs 
sold  the  wine  at  auction,  and  retained  the  proceeds  in  their 
hands;  of  which  fact  they  gave  no  information  to  defendant. 

lAvingslon,  lor  the  plaintiffs,  contended  that  the  defendant 
had  violated  his  orders  as  agent  or  factor;  that  the  breach  of 
bis  instructions  affected  the  whole  consignment;  and  that  the 
value  of  the  consignment,  that  value  at  which  defendant  was 
authorized  to  sell,  must  be  the  measure  of  damages;  Le  Ouen 
V.  Oouvameur,  1  Johns.  Ca.  486  [1  Am.  Dec.  121];  WMer  v. 
8miih,  4  Dall.  390. 

EUery,  contra,  urged  that  a  factor  must  necessarily  exercise 
his  discretion  in  such  cases  as  the  present;  that  the  defendant 
merely  anticipated  the  plaintiffs'  orders;  and  that  although  the 
plaintiffs  received  the  wines  under  protest,  at  first,  yet  they  sub- 
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■equentlj  aold  them  in  their  own  names  and  on  iheir  own  ac- 
count; that  to  make  the  defendant  liable  would  be  to  give  the 
plaintiffs  the  benefit  of  a  doable  sale. 

By  OouBT.  The  measure  of  damages  in  this  case  ought  to  be 
the  value  of  the  wine  at  the  highest  market  price  in  the  dtj  at 
any  time  till  the  beginning  of  the  suit,  adding  thereto  the  freight 
to  New  York,  and  deducting  therefrom  the  value  of  the  wine  at 
New  York  when  the  plaintiffs  received  it.  Damages  are  always 
to  be  measured  by  the  degree  of  injury  which  the  party  sua- 
tained,  except  in  some  cases  when  the  defendant  has  been 
guilty  of  gross  fraud  or  misconduct;  then  vindictive  damages 
are  sometimes  given  by  the  jury.  In  this  case,  no  ill  intention 
can  be  imputed  to  the  defendant;  it  is  therefore  enough  if  the 
plaintiffs  be  made  whole;  they  are  not  to  be  enriched  at  the 
expense  of  the  defendant,  neminem  opartet  aUeriua  damno  locu" 
pletari.  The  value  which  the  plaintiffs  put  on  their  goods  is 
not  to  be  recognized  by  the  jury,  unless  evidence  of  its  cor- 
rectness be  administered  to  them.  The  correct  value  cannot  be 
more  than  the  highest  price  in  the  market  which  the  plaintifi 
had  selected  as  the  best  for  the  sale  of  his  goods.  It  is  clear 
that  if  any  individual  by  any  improper  act  of  his,  unmixed 
with  fraud,  had  occasioned  the  destruction  of  the  vrines,  we 
should  have  directed  the  jury  to  value  them  at  the  market 
price. 

Verdict  accordingly. 

Jacob  v.  Ursulinb  Nuns. 

[a  Mabzdi,  269.] 

Bight  to  Bboovkr  iob  Sskvices. — ^A  party  who  rendeii  Mrvioes  for  sa- 
other,  merely  in  reliance  on  hia  generosity  for  compeDsatioaii,  oaonot  eel 
up  a  claim  for  such  services.  A  party  is  only  entitled  to  wagei  when  be 
has  stipulated  for  them,  or  when,  by  implication,  the  penon  who  received 
the  services  promised  to  pay  them. 

The  petition  stated  that  the  plaintifb'  &ther,  a  free  Uack 
man,  acted  as  overseer  ou  defendant's  phmtation,  from  1796  till 
his  death  in  1811;  that  in  1801,  the  superior  of  the  convent 
made  a  donation  to  him  of  two  arpents  of  land  for  his  services, 
and  in  the  year  1804,  the  superior,  and  nuns  entitled  to  vote, 
confirmed  the  donation;  that  he  remained  in  possession  until 
his  death,  devising  it  to  the  plainti&,  and  that  the  nuns  have 
since  sold  the  premises,  and  the  purchaser  has  dispossessed  the 
plaintiffs.     The  prayer  was  that  the  defendants  might  warrant 
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and  protect  the  plaintifib'  possession,  or  oonrpensaie  them  for 
the  services  of  their  father,  whose  exeontors  thejr  were. 

Livingfion,  for  defendants.  These  instruments  cannot  be  re* 
oeived;  the  nuns  could  not  dispose  of  their  land  without  the 
authcMity  of  the  ecclesiastical  superior,  the  bishop  or  his  vicar* 
general.  The  power  of  the  superior  (ordinary  or  bishop)  shall 
extend  to  spiritual  as  well  as  to  temporal  aflTairs:  Oonstitution 
of  IT.  Nuns,  part  8,  chap.  1,  art.  4.  He  shall  sign  all  contracts 
and  leases,  etc.:  Art.  7.  *  *  *  When  it  shall  become 
necessaxy  to  commute  any  part  of  the  real  estate  of  the  convent, 
or  to  bring  a  suit,  the  superior  nun  shall  never  do  so  without 
good  counsel,  the  advice  of  the  discreet  nims,  and  the  permis- 
sion of  the  superior,  ordinary  or  bishop:  Art.  16. 

Bt  Court.  Communities,  in  the  civil  law,  are  considered  as 
under  a  perpetual  nonage,  and  those  who  administer  their  es- 
tate cannot  alienate  itvrithout  a  special  license. 

Morel^  lot  plaintifb.  The  principal  object  of  our  suit  being 
compensation  for  services,  we  introduce  these  writings  as  a 
recognition  of  them. 

Livingston^  contra.  Plaintifb'  father  was  a  Uaok  man,  once 
the  slave  of  defendants;  his  emancipation  must  be  proved  be- 
foro  he  can  claim  wages. 

Mord.  By  the  instruments  beforo  the  court,  the  defendants 
acknowledge  him  and  treat  with  him  as  a  freeman. 

By  OouBT.  These  instruments  do  not  bind  the  community, 
being  made  without  the  requisite  license.  Nothing,  therefore, 
which  they  contain  can  bind  the  defendants. 

Upon  mbpena  duces  tecum,  a  notary  attended,  with  a  proper 
deed  of  emancipation,  executed  with  the  license  of  the  bishop 
of  Louisiana.  It  was  shown  that  the  deceased  served  the  de- 
fendants as  the  overseer  and  driver  of  their  plantation  from  the 
year  1796,  the  time  of  his  emancipation,  till  his  death  in  1811, 
a  period  of  fifteen  years.  He  was  sixty  years  of  age  when 
liberated.  Father  Antonio,  a  Capuchin  monk,  sworo,  accord- 
ing to  the  manner  of  the  Boman  priests,  that  he  would  in  verba 
sacerdotis,  tell  the  truth,  etc.  Evidence  was  ofiEered  of  the  dec- 
laration of  several  of  the  nuns. 

By  Court.  It  cannot  be  received.  Individuals  of  a  corporation 
cannot  bind  it  by  any  act  of  theirs,  much  less  by  anything  which 
they  say.     The  deceased's  will  read  that  he  owed  nothing  to 
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anybody 9  lUNrdid  any  one  owe  him.  I>efendant8  proved  ihat  a 
number  of  maakets  being  seized  on  their  plantation,  as  thef 
had  no  free  person  on  it,  they  were  advised  to  free  him;  that 
with  a  very  fine  gang  of  negroes  the  plantation  made  nothing 
to  sell,  supplying  the  convent  with  milk,  vegetables,  rice  and 
fuel.  According  to  some,  the  land  deceased  had  occupied  was 
worth  one  hundred  dollars  a  year,  while  others  believed  its 
value  double  that  sum.  Overseers  received  wages  of  from  five 
to  one  hundred  dollars  a  month. 

BodrigueM,  for  plaintiffs.  The  donation  being  void,  it  follows 
it  is  no  payment,  and  the  deceased's  services  being  still  without 
a  reward,  the  defendants  yet  owe  the  value  of  them.  No  spedfio 
price  having  been  agreed  upon,  the  seryioes  must  be  paid  what 

they  are  fairly  worth. 

By  OouBT.  A  party  who  works  for  another  is  only  entitled  to 
wages  when  he  has  stipulated  for  them,  or  when  by  implication 
the  person  who  received  the  services  promised  to  pay  them. 
If  the  work  be  performed  in  expectation  of  being  rewarded  by  a 
gift  or  by  a  legacy,  wages  will  not  be  demandable.  As  where  the 
plaintiff  had  done  much  business  for  Mr.  Guy  (who  bequeathed 
all  his  possessions  to  the  hospital),  and  had  done  it  in  con- 
templation of  a  legacy  from  him.  But  being  disappointed,  after 
Guy's  death,  he  brought  this  action  on  a  quantum  meruU  for  his 
former  services  done  for  Mr.  Guy,  when  it  was  adjudged  that 
it  would  not  lie,  the  business  having  been  done,  not  with  a 
view  to  immediate  or  certain  recompense,  but  with  a  view  to  a 
legacy:  Osbom  v.  Oovemors  of  Ou%fs  Boepital,  2  Str.  728. 

So,  where  in  an  action  on  an  apothecary's  bill  for  medicines 
and  attendance  on  the  testator.  It  appears  that  the  plaintiff 
had  never  made  any  regular  entries  in  his  books,  but  had  at- 
tended the  testator  in  expectation  of  a  legacy,  he  being  related 
to  him;  and  that  he  had  declared  that,  had  the  testator  left 
him  anything,  he  would  never  have  made  a  charge.  Th# 
plaintiff  was  nonsuited  on  the  above  principle:  Eiooow  v.  Proud, 
Staff.  Lent  Ass.  1762,  cor.  Wilmot.  MSS. 

During  a  period  of  fifteen  years  no  application  was  made  for 
payment,  and  the  will  of  the  deceased  says  nothing  is  due  him. 
Overseer's  wages  are  paid  quarterly  and  yearly,  at  farthest.  It 
is  not  probable  that  if  any  had  been  expected,  the  deceased 
would  have  forborne  any  claim  during  fifteen  years. 


See  a  caae  holding  a  umilar  doctrine:  James  v.  O^DriscoH  1  Am.  Deo.  8SSL 
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Aston  v.  Morqan. 

[a  ICABiXDI,  886.] 

Lbk  Fobi. — In  eveiy  case  the  law  of  the  forum  mnBt  goyem  aa  to  the  mil- 
edy,  80  that  the  statute  of  limitations  where  the  suit  is  btought  must 
apply,  and  not  that  of  tlie  place  where  the  contract  was  made. 

Right  of  Sub£TY. — A  surety  cannot  have  the  benefit  of  discussion,  if  he  has 
bound  himself  as  principal  debtor  by  the  contract. 

Action  upon  two  certain  bonds  signed  by  the  defendant 
jointly  and  severally  with  two  others  in  the  city  of  Philadelphia. 
Plea  of  ''discussion,"*  that  defendant  was  but  surety  on  the 
bonds;  that  the  principal  rebided  in  the  same  city  with  the  ob- 
ligee, and  had  sufficient  property  to  satisfy  the  amount.  To 
sabstantiate  these  allegations,  the  defendant  obtained  two  com- 
missions for  the  examination  of  witnesses  in  the  state  of  Penn- 
tBjlTania,  but  the  commissions  not  being  returned  within  the 
prescribed  term  the  plaintiff  obtained  judgment  without  argu- 
ment, the  defendant  having  declined  to  argue  without  their 
testimony.  The  case  was  now  before  the  court  on  a  motion  for 
a  new  trial,  the  questions  raised  by  the  court  for  argument 
being,  whether  the  commissions  being  parol  were  admissible  to 
show  who  was  principal  and  who  was  surefy  on  the  bonds;  and 
if  zeceived,  whether  the  laws  of  this  state  could  be  permitted  so 
far  to  preTail  as  to  enable  the  defendant  to  support  his  plea. 

EUery  and  Duncan,  for  the  defendant.  Parol  evidence  is  ad- 
missiMe  against  writings  upon  the  ground  of  fraud,  trust,  mis- 
take, oppression  or  imposition :  Bo98  v.  NorveU^  1  Wash.  16  [1  Am. 
Dec.  422];  WaOibum  v.  MerrUs,  1  Day,  189  [2  Am.  Deo.  69]; 
Ntcholas  T.  7V^>  1  Hen.  &  M.  332;  1  Johns.  Ca.  22  [1  Am.  Deo. 
92];  a  Johns.  628;  2  CaU,  6, 125;  2  Dall.  171;  1  Id.  17, 198  [1 
Am.  Dec.  235];  1  Id.  424  [1  Am.  Dec.  252];  8  Id.  506.  On  the 
second  point  it  has  been  settled  that  though  the  lex  loci  is  to 
gorem  in  the  interpretation  of  oontraots,  yet  in  their  enforce- 
ment the  lex  fori  governs:  Smith  t.  BpinoUay  2  Johns.  200; 
Buggies  t.  Keeter,  8  Id.  268  [8  Am.  Dec.  482];  Nath  t.  Twpper^ 
1  Oai.  402  [2  Am.  Dee.  197];  PeorMB  t.  DwigM,  %  Mass.  84  [a 
Am.  Dec.  85]. 

Smiih,  contra.  The  oases  cited  to  show  the  admissibility  of 
the  commissions  are  not  pertinent;  there  is  here  neither  fraud, 
mistake,  trust,  imposition,  nor  oppression.  And  as  to  the  sec* 
ond  point,  the  question  simply  is  the  liability  of  the  defendant 

*  This  -vnB  a  proceeedlng,  on  the  part  of  *  matij,  by  wliicli  the  property  of  the  prin* 
cipal  debtor  is  macio  liable  before  reeort  can  be  had  to  the  raietloe,  and  technically  knowa 
IS  the ' '  bonefit  of  diiooHlon." 
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to  pay  abeolately  a  certain  sum  of  money  in  a  certain  time,  or 
only  upon  a  remote  contLngency,  a  question  of  substance  or  of 

form. 

By  OouBT.  There  is  no  doubt  but  the  remedy  must  be  prose- 
cuted in  OTory  case  according  to  the  forum  in  which  the  suit  is 
instituted,  aod  this  principle  has  been  carried  so  far  as  effectu- 
ally to  prevent  the  right  from  being  enforced  when  the  statute 
of  limitations  of  the  state  in  which  the  debtor  seeks  shelter 
prerents  a  recovery  which  might  be  had  in  the  state  in  which 
the  dSt>t  was  contracted,  and  in  which  the  plaintiff  and  defend- 
ant dwelt  when  they  contracted  as  in  the  case  of  Nash  v. 
Tapper,  while  in  other  cases  the  creditor  has  been  permitted 
to  pursue  his  debt  on  a  contract,  which  in  the  state  in  which 
it  was  entered  into,  and  the  parties  did  reside,  could  not  sup- 
port an  action,  as  in  the  case  of  PeanaU  v.  DwighL  The  prin- 
ciple, however,  is  a  correct  one,  and  is  now  too  well  estab- 
lished in  these  states  to  be  shaken.  In  addition  to  the  cases 
cited  there  is  one  determined  in  the  circuit  court  of  the  TTnited 
States  for  North  Carolina  district,  in  which  the  plaintiff  was 
permitted,  under  an  act  of  the  legislature  of  North  Carolina  to 
maintain  a  suit  against  one  of  the  parties  to  a  note  executed  in 
Mar^'land,  while  by  the  laws  of  the  latter  state,  the  defendant's 
plea  that  he  was  not  suable  without  his  co-obligor,  would  have 
availed  him.  Patterson,  J.,  taking  the  distinction  between  the 
contract  and  the  remedy,  and  observing  that  the  contract  re- 
mained the  same,  notwithstanding  the  act,  and  that  the  remedy 
only  was  extended:  Palyari  v.  Cknddmg,  ICartin's  Notes,  78. 

It  appears  unnecessary  to  determine  whether  in  this  case 
parol  testimony  may  be  admitted  to  show  who  is  principal  and 
who  surety  upon  these  bonds.  For  admitting,  as  the  defendant 
contends,  that  he  is  only  a  surety,  yet  he  bound  himself  to  pay 
in  the  first  instance  as  a  principal,  and  to  pay  jointly  and  seyer- 
ally.  A  surety  is  presumed  to  have  renounced  the  plea  of  dis- 
cussion when  it  is  expressed  in  the  contract  of  suretyship  that  he 
binds  himself  as  a  principal  debtor:  1  Pothier  on  Obligations, 
290,  n.  408.  The  surety  who  has  constituted  himself  a  principal 
debtor  in  the  contract  cannot  claim  the  benefit  of  a  discussion, 
nor  when  he  engages  to  pay  if  his  principal  does  not  on  a  given 
day.  Neither  is  the  plea  of  discussion  allowed  among  merchants 
nor  bankers:  1  Ferriere,  verbo  Discussion.  A  surety  who 
bound  himself  in  solido  with  his  principal  cannot  require  a  dis- 
cussion of  his  property:  1  Denisart,  verbo  Discussion;  Civil 
Code,  428,  art.  7. 
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Sequin  v.  Debon. 

[8  ICameoi,  0.] 

horn  aw  Matibiaib  ajkd  Labob.-— A  carpenter  wlio  nndarfaiket  to  repeir  » 
•hip  for  ft  fixed  prioe,  loaes  his  materiab  and  labor  If  the  ship  be  destroyed 
before  the  work  is  finished. 

AcnoN  to  recover  for  the  amount  of  certain  materials  and 
labor  upon  a  ship.     The  facts  appear  from  the  opinion. 

By  CouBT.  This  is  an  appeal  from  the  first  judicial  district. 
The  facts  are,  that  the  appellee,  Debon,  placed  in  the  hands  of 
Seguin,  the  appellant,  a  %hip-carpenter,  a  vessel  called  the 
Buckskin  to  be  repaired.  It  was  agreed  between  the  parties 
that  the  work  should  be  done  in  twenty  days,  and  to  the  satis- 
faction of  the  captain.  Thirteen  hundred  dollars  were  to  be 
paid  by  Debon,  one  half  on  the  completion  of  the  work  and  the 
balance  in  ninety  days.  Seguin  proceeded  in  the  repairs,  when, 
on  the  nineteenth  of  August,  the  vessel  was  entirely  destroyed 
by  a  hurricane.  The  plaintiff  states  the  value  of  the  labor  and 
materials  furnished,  to  the  period  of  the  loss,  to  be  six  hundred 
and  fifty  dollars.  The  question  for  the  decision  of  the  court  is, 
was  the  plaintiff  entitled  to  recover?  By  the  third  book,  ch.  3, 
sec.  3,  art.  67,  of  the  civil  code,  it  is  declared  "  that  when  the 
undertaker  furnishes  the  materials  for  the  work,  if  the  work  be 
destroyed,  in  whatever  manner  it  may  happen,  previous  to  its 
being  delivered  to  the  owner,  the  loss  shall  be  sustained  by  the 
undertaker,  unless  the  proprietor  be  in  default  in  not  receiving 
it,  though  duly  notified  to  do  so.  It  has  been  contended  that 
the  provisions  of  the  code  extend  only  to  a  case  where  the  whole 
thing  was  to  be  furnished  by  the  workman  (which  would  be  con* 
tract  of  sale),  and  not  to  one  like  the  present,  where  a  certain 
thing  was  delivered  to  him,  and  he  was  to  furnish  only  the 
labor  and  materials  for  repair.  It  is  then  said  that  any  addi* 
tion  to  the  principal  thing  becomes  a  part  of  it,  and  if  it  perish 
in  the  hands  of  the  workman,  according  to  the  maxim  of  the 
civil  code,  res  perU  domino,  the  undertaker  must  be  paid  for 
work  and  materials. 

Certainly  this  distinction  has  been  drawn;  but  it  is  believed 
that  the  present  article  of  the  code  was  intended  to  provide  for 
botL  cases.  And  this  is  rendered  the  more  probable,  by  observ- 
ing, that  the  work  destroyed,  and  whose  loss  should  be  borne 
by  the  undertaker,  is  the  work  which  is  placed  under  the 
doctrine  of  louage,  or  letting  and  hiring;  and  not  merely  that 
whole  or  entire  work  which  would  be  properly  classed  under  the 
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head  of  verUe,  or  sale;  the  distinction  is  not  found  in  the  words 
of  the  law.  The  subject-matter  of  the  section,  and  to  which  all 
its  provisions  apply,  is  explained  in  the  sixty-fifth  article;  il 
speaks  of  au  undertaking  of  a  building,  or  work,  for  a  certain 
stipulated  price.  The  contract  before  the  court  is  an  entire  and 
indirisible  one,  and  is  precisely  such  a  one  as  is  defined  by  the 
la'w.  But,  independentiy  of  the  civil  code,  it  is  believed  that 
the  plaintiff  below  could  not  recover.  It  is  stated  by  Pothier, 
that  there  is  a  great  difference  between  a  contract  avenione,  by 
the  job,  or  entire,  and  a  bargain  with  a  workman  that  he  shall 
receive  so  much  by  the  foot  or  measure.  In  the  first  case,  the 
undertaker  cannot  compel  the  owner  to  receive  the  work  until 
it  is  finished;  and,  until  that  time,  it  is  at  his  risk.  There  can 
be  no  doubt,  if  the  work  had  been  finished  ready  for  delivezy, 
the  loss  would  have  fallen  on  the  owner,  because  it  was  his  fault 
that  it  was  not  received,  unless  he  could  show  that  it  was  not 
such  work  as  had  been  agreed  for. 

Yoet  observes,  in  his  commentary  on  the  thirij-sixth  law  at 
the  nineteenth  book  of  the  digest,  *'  opus,  quod  avergione  looatum 
est,  donee  approbeiur,  conductoris  periculvLm  est/*  that  if  a  thing 
be  in  the  hands  of  a  workman,  to  give  it  a  new  form  for  a  cer- 
tain price,  if  before  it  be  finished,  or  unfinished,  if  there  be  no 
delay  on  the  part  of  the  owner  to  receive  it,  and  it  be  destroyed 
by  fire,  robbery,  or  any  other  misfortune,  without  his  fault,  it 
seems  equitable  the  owner  should  lose  the  thing  he  sent,  and 
the  workman  his  price. 

Ul>on  the  whole,  the  court  are  of  opinion,  that  the  judgment 
of  the  court  below  be  affirmed,  with  costs. 


Le  Breton  v.  Nouohbt. 

[8  icakoi,  aaj 

1ml  DoioaiXJl.— Where  pwtiM  who  had  their  domioile  ni  New  Qileaai 
away  and  maoied  ia  Natohes,  it  wm  held  that  their  ooajngal  ni^^iti 
ahoold  be  detennined  by  the  \kw  of  their  domicile. 

Pehtion,  in  which  plaintiff  stated  herself  to  be  a  widow  and 
the  mother  of  Alexandrine  Le  Breton,  deceased,  and  aa  such 
her  lawful  heir  and  entitled  to  her  estate;  that  her  said  daugh- 
ter, being  only  thirteen  years  of  age,  and  having  no  domicile 
bat  her  mother's,  fled  with  the  defendant  to  Natohes,  in  the  ter- 
ritory of  Mississippi,  where  she  married  with  the  defendant, 
against  the  will  of  the  plaintiff;  that  no  mairiage  setUement 
took  place,  and  that  after  a  short  stay  in  Natchez  they  returned 
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to  New  OrleanSy  where  the  defendant  demanded  from  the 
guardian  of  the  said  Alexandrine  her  portion  of  her  father's 
property,  whereupon  he  received  ten  thousand  six  hundred  and 
eighty-five  dollars  and  fifty-nine  cents,  on  an  express  stipula- 
tion of  the  defendant  to  hold  the  same  as  the  dotal  portion  of 
the  said  Alexandrine,  and  binding  his  estate  for  its  restoration 
on  the  dissolution  of  the  community,  or  any  other  case  provided 
by  law;  that  during  the  community  the  defendant  acquired  cer- 
tain real  property  in  the  city  of  New  Orleans,  and  also  slaves, 
and  the  said  Alexandrine  died  intestate  and  without  issue.  The 
prayer  was,  that  the  defendant  be  decreed  to  pay  the  plaintiff 
the  sum  thus  received,  with  interest  since  the  death  of  said  Alex- 
andrine, together  with  one  half  of  the  property  he  acquired 
during  the  community. 

The  answer  admitted  the  marriage,  alleged  an  intention  to 
abandon  New  Orleans  and  settle  in  a  new  domicile;  but  having 
again  returned  to  New  Orleans,  they  were  induced  to  settle 
there  by  unforeseen  circumstances;  it  denied  the  liability  of  hia 
property  to  pay  back  the  money.  He  prayed  that  if  his  claim 
to  the  whole  of  his  wife's  property  was  not  allowed  him,  under 
the  laws  of  the  Mississippi  territory,  under  which  the  marriage 
was  celebrated,  he  might  be  allowed  the  marital  portion,  under 
the  Louisiana  laws. 

Tlie  judgment  of  the  district  court  was,  that  the  defendant 
pay  to  the  plaintiff  the  amount  of  the  succession  of  his  wife, 
zeeerving  to  himself  one  fourth  part  thereof  as  his  marital  por< 
tion;  from  this  judgment  an  appeal  was  taken. 

Livingston,  for  the  appellant. 
Moreau,  contra. 

By  Court,  DKBuaNT,  J.*  For  the  decision  of  this  ease  it  is 
necessary  to  inquire;  1.  Whether,  according  to  the  law  of 
nations,  the  laws  of  the  place  where  a  contract  has  been  entered 
into  are  to  govern  its  effects  eveiywhere;  and,  2.  Whether  the 
special  provision  of  the  Spanish  statute  which  directs  that  the 
customs  of  the  place  where  a  marriage  has  been  contracted  shall 
govern  the  effects  of  such  marriage,  is  applicable  to  the  present 
case. 

1.  With  xespect  to  the  law  of  nations,  the  principle  recog- 
nized by  most  writers  may  be  reduced  to  this:  that  although  no 

*  At  thill  time  the  oonrt  was  compoeed  of  HaU.  Malhewi  and  Derbtgny,  JJ.    Jn  July, 
1813,  Hall.  J.  resigned  his  seat,  and  Martin,  J.  was  appointed  in  his  stead.    The  oowt  is 
atom  kno^m  as  the  sapremj  coort  of  the  state. 
Am.  Dko.  Vol.  V— 47 
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power  is  bound  to  give  effect,  within  its  own  tenitoiy,  to  the 
laws  of  a  foreign  countiy,  yet  by  the  conrtesy  of  nations,  and 
from  a  consideration  of  the  inconveniencies  which  would  be  the 
result  of  a  contrary  conduct,  foreign  laws  are  permitted  to  reg- 
ulate contracts  made  in  foreign  countries.  But,  in  order  that 
they  may  liave  such  effect,  it  must  first  be  ascertained  that  the 
parties  really  intended  to  be  goyemed  by  those  laws,  and  had 
not  some  other  country  in  contemplation  at  the  time  of  the  con- 
tract. This  being  previously  recognized,  the  goyemment  within 
the  bounds  of  which  such  foreign  laws  claim  admission,  has 
next  to  consider  whether  the  enforcing  of  these  laws  will  cause 
no  prejudice  to  its  rights,  or  to  the  lights  of  its  citizens. 

Lei  us  take  the  first  exception  and  apply  it  to  this  case.  Did 
the  parties  really  intend  to  be  goyemed  by  the  laws  of  the  Mis- 
sissippi territory,  and  had  they  not  in  contemplation  at  the 
lime  of  contracting  marriage,  their  return  to  this  country  ?  If 
we  were  to  judge  from  their  acts  alone,  there  could  be  no  hesi- 
tation in  saying  that  they  went  to  Natchez  for  the  only  purpose 
of  contracting  marriage,  and  intended  to  come  back  as  soon  as 
it  could  conyeniently  be  done.  Their  remaining  at  Natchez 
only  a  few  weeks,  and  that  in  a  tayem,  their  return  to  New 
Orleans  not  long  after,  and  the  continuation  of  their  residence 
there,  until  the  death  of  the  wife,  would  amount  to  an  irresistible 
proof  that  they  had  this  country  in  contemplation  at  the  time 
of  contracting  marriage.  But  it  is  alleged  that  howeyer  evi- 
dent their  intention  may  appear  from  these  facts,  the  appellant 
had  really  taken  the  resolution  to  settle  at  Natchez.  Evidenoe 
has  been  furnished  of  his  declarations  to  that  purpose  both  be* 
fore  his  departure  and  after  his  arrival  in  the  Mississippi  terri- 
tory. One  of  his  brothers  has  sworn  that  previous  to  his  leav- 
ing New  Orleans  he  told  him,  and  his  other  brothers,  that  he 
intended  to  stay  at  Natchez.  Other  persons  have  deposed  thai 
letters  expressive  of  the  determination  of  the  appellant  to  re- 
main there  were  by  them  received  from  him  shortly  after  their 
dates.  Without  questioning  the  propriety  of  the  admiamon  of 
such  testimony,  the  court  is  satisfied  that  it  is  insnfioient  to 
counterbalance  the  weight  of  the  facts  which  disdioee  the  xedl 
intention  of  the  parties. 

2.  But  should  their  intention  still  remain  a  sabjeoi  of  doabi, 
we  have  next  to  oonsider  whether,  by  permitting  the  laws  of  the 
Mississippi  territory  to  regulate  this  case,  this  govemmeni 
would  not  injure  its  own  rights  or  the  rights  of  its  citizens?  For 
a  foreign  law  having  no  other  force  than  that  which  it  derives 
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from  the  consent  of  the  govenunent,  within  the  boonds  of 
which  it  dlums  to  be  admitted,  that  government  must  be  sup- 
posed to  retain  the  faculty  of  refusing  such  admission  whenever 
the  foreign  law  interferes  with  its  own  regulations.  A  party 
to  this  marriage  was  one  of  those  individuals,  over  whom  our 
laws  watch  with  particular  care»  and  whom  they  have  subjected 
to  certain  incapacities  for  their  own  safety;  she  was  a  minor. 
Has  she,  by  fleeing  to  another  country,  removed  those  inca- 
pacities ?  Her  mother  is  a  citizen  of  this  state,  herself  was  a 
girl  of  thirteen  years,  who  had  no  other  domicile  than  that  of 
her  mother.  Did  she  not  remain,  notwithstanding  her  flight 
to  Natchez,  under  the  authority  of  this  government?  Did  not 
the  protection  of  this  government  follow  her  wherever  she  went  ? 
If  so,  this  government  cannot^  without  surrendering  its  rights, 
recognize  the  empire  of  laws,  the  effect  of  which  would  be  to 
render  that  protection  inefficacious.  But  the  laws  of  the  Mis- 
sissippi territory  as  stated  by  the  parties,  do  not  only  interfere 
with  our  rights,  but  are  at  war  with  our  regulations. 

By  our  laws,  a  minor  who  marries  cannot  give  any  of  his 
property  without  the  authorization  of  those  whose  consent  is 
necessary  for  the  validity  of  the  marriage.  By  the  laws  of  the 
Mississippi  territory,  aU  the  personal  estate  of  the  wife,  that 
would  embrace  in  this  case  every  thing  which  she  had,  is  the 
property  of  the  husband.  Again,  according  to  our  laws,  we 
cannot  give  away  more  than  a  certain  portion  of  our  property, 
when  we  have  forced  heirs.  But  what  our  laws  thus  forbid,  is 
permitted  in  the  Mississippi  territory.  And  shall  our  citizens 
be  deprived  of  their  legitimate  rights,  by  the  laws  of  another 
goYommeut,  upon  our  own  soil?  Shall  the  mother  of  Alexan- 
drine Dusauau  lose  the  inheritance  of  her  deceased  child, 
secured  to  her  by  our  laws,  because  her  daughter  married  at 
Natchez?  Shall  our  own  laws  be  reduced  to  silence  within  our 
oioi  precincts,  by  the  superior  force  of  other  laws?  If  such 
doctrine  were  maintainable,  it  would  be  unnecessary  for  us  to 
legislate.  In  vain  would  we  endeavor  to  secure  the  persons  and 
the  property  of  our  citizens.  Nothing  would  be  more  easy  than 
to  render  our  precautions  useless,  and  our  laws  a  dead  letter. 
But  the  municipal  law  of  the  Mississippi  tenitoxy,  which  is  re- 
lied upon  by  the  appellant,  is  not  the  law  which  would  govern 
this  case,  even  there.  The  law  of  nations  is  the  law  at  Natches 
as  well  as  at  New  Orleans,  according  to  the  principles  of  that 
law,  "  personal  incapacities,  conununicated  by  the  laws  of  any 
particular  place,  accompany  the  person  wherever  he   goes. 
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Thus  he  wlio  is  excused  the  consequences  of  contcocts,  for  want 
of  age,  in  his  country,  cannot  make  binding  contracts  in  an- 
other." Therefore,  even  if  this  case  were  pending  before  a 
tribunal  of  the  Mississippi  territory,  it  is  to  be  supposed  that  thej 
would  recognize  the  incapacity  under  which  Alexandrine 
Dussuau  was  laboring,  when  she  contaracted  marriage,  and 
decide  that  such  marriage  could  not  have  the  effect  of  giving  to 
her  husband  what  she  was  forbidden  to  give.  If  that  be  sound 
doctrine  in  any  case,  bow  much  more  so  must  it  be  in  one  of 
this  nature;  where  the  minor  almost  a  child,  has  in  all  proba- 
bility been  seduced  into  an  escape  from  her  mother's  dwelling, 
and  removed  in  haste  out  of  her  reach.  We  cannot  here  hesi- 
tate to  believe,  that  the  courts  of  our  neighboring  territory,  far 
from  lending  their  assistance  to  this  infraction  of  our  laws, 
would  have  enforced  them  with  becoming  severity;  for,  if  when 
an  appeal  is  made  to  those  general  principles  of  natural  justice 
by  which  nations  have  tacitly  agreed  to  govern  themselves  in 
their  intercourse  with  each  other,  while  nations  entirely  foreign 
to  one  another,  feel  bound  to  observe  them,  how  much  more 
sacred  must  they  be  between  governments,  who,  though  inde- 
pendent of  each  other  in  matters  of  internal  regulation,  are 
associated,  for  the  purposes  of  common  defense  and  common 
advantage,  and  are  members  of  the  same  great  body  politic. 

But  it  is  contended,  that  although  the  law  of  nations  should 
be  found  adverse  to  the  pretensions  of  the  appellant,  yet  there 
exists  in  the  statute  of  this  country  a  special  disposition  imper- 
atively declaring  that  the  custom  of  the  place  wherQ  a  marriage 
is  contracted  shall  regulate  the  effects  of  such  marriage,  where- 
ever  the  parties  may  afterwards  remove.  There  is,  indeed,  such 
a  provision  in  the  24th  law  of  the  11th  titie  of  the  4th  partida; 
but  the  court  is  of  opinion  that  it  is  not  applicable  to  this  case. 
That  provision  is  evidently  intended  to  have  effect  only  within 
the  dominions  of  Spain.  Its  object  was  to  settie  the  difficul- 
ties which  could  arise  in  consequence  of  the  diversity  of  cus- 
toms which  prevailed  in  the  different  provinces  of  that  kingdom. 
Were  it  not  so,  it  would  be  at  war  with  the  16th  law  of  the  14th 
titie  of  the  3d  partida,  which  expressly  forbids  the  Spanish  tri- 
bunals to  recognize  an  authority  in  the  foreign  laws  cited  before 
them,  except  as  to  controversies  arising  between  foreigners  upon 
contracts  by  them  made  abroad.  But,  be  that  as  it  may,  the 
law  relied  on  is,  as  are  all  laws  regulating  contracts  of  any  kind, 
intended  only  for  those  who  can  make  contracts,  and  will  never 
he  made  to  bear  upon  individuals,  who  by  the  law  of  that  same 


June,  1813.]         Le  Breton  v.  NuOCHET.  741 

country  are  rendered  incapable  of  contracting.  Besides,  it  reg- 
ulates only  what  concerns  the  doti,  arras,  ganacias;  that  is  to 
say,  the  dower  of  the  wife,  the  gift  usually  made  by  the  husband 
to  the  wife  on  account  of  the  marriage,  and  the  property  acquired 
during  the  matrimony.  This  law,  to  be  applicable  at  all,  must 
relate  to  marriage  contracted  in  places  where  such  customs  pre- 
vail. As  to  a  donation,  or  what  amounts  to  a  donation,  of  the 
wife's  property  to  the  husband,  it  has  nothing  to  do  with  this 
provision. 

If  it  were  required  to  carry  the  inquiry  any  farther,  it  might 
nlRO  be  found  that  this  law  is  intended  for  cases  in  which  the 
marriage  is  contracted  at  the  domicile  of  either  or  both  of  the 
parties,  and  the  domicile  is  afterwards  removed  to  some  other 
place.  But  superabundant  reasons  having  already  been  adduced 
for  the  rejection  of  the  pretensions  of  the  appellant,  the  court 
will  now  dismiss  that  part  of  the  subject.  It  remains  to  con- 
sider whether  the  appellant  is  entitled  to  the  marital  portion 
allowed  to  him  by  the  judgment  of  the  district  court.  No 
question  has  been  made  as  to  the  validity  of  this  marriage,  and 
it  being  proved  that  the  appellant,  at  the  time  of  the  death  of 
his  wife,  had  no  property,  the  court  is  bound  to  recognize  his 
right  to  the  marital  portion;  that  right,  once  accrued,  cannot 
have  been  invalidated  by  a  subsequent  change  of  situation;  any 
reasoning  upon  so  plain  a  principle  is  deemed  unnecessary. 

Let  the  judgment  of  the  court  of  the  first  district  be  affirmed, 
with  costs. 

Stcny,  in  his  work  on  the  Oonfliot  of  Laws,  partionkrly  notioes  this  cmo 
in  levenl  pUkoes.  Fint^  in  aection  78^  after  reference  to  Barrera  v.  Alpuente^ 
18  Martin,  69,  he  saya:  ''There  is  an  earlier  case  in  the  same  court,  in  which 
it  seems  to  have  heen  incidentally  stated  that,  according  to  the  law  of  nations, 
'personal  incapacities,  commimicated  hy  the  laws  of  any  particnlar  place, 
accompany  the  person  wherever  he  goes.  Thns  he  who  is  excused  from  the 
ooDseqnenoes  of  contracts  for  want  of  age  in  his  country,  cannot  make  bind- 
ing contracts  in  another.'  This  doctrine  is  certainly  at  variance  with  that 
maintained  by  the  same  court  at  other  and  later  periods:  [Saul  v.  Creditors^ 
17  Martin,  597,  598;  Baldwin  y.  Gray,  16  Id.  19^  19a]  It  is  somewhat  curious 
that  it  was  avowed  in  the  case  of  what  was  called  a  runaway  marriage,  cele- 
brated at  Natohes  in  Miasiiwrippi,  between  a  young  man  and  a  young  woman, 
a  minor  of  thirteen  years  of  age,  both  of  them  being  at  the  time  domiciled  in 
Ixwiisiana^  without  the  consent  of  her  parents;  and  which  marriage  would 
seem  to  have  been  void  without  such  cousent,  by  the  law  of  Louisiana,  if 
celebrated  in  that  state.  It  was  not,  however,  the  main  point  in  the  case; 
and  the  decision  itself  was  placed,  as  we  shall  hereafter  see,  upon  a  far 
broader  foundation." 

Again,  in  section  178^  he  notices  the  case  in  connection  with  other  cases  in 
that  state,  holding  two  fundamental  propositions:  1.  Where  there  is  an  ex« 
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pTMi  nuptial  oontnust  that  there  shall  be  a  commimity  of  acqneets  and  g^ 
Letween  the  partiea,  even  though  they  ahoold  reside  in  oonnferies  where  differ- 
ent laws  prevail,  that  agreement  will  be  held  obUgatoiy  thronj^umt^  as  a 
matter  of  contract^  in  cases  of  the  removal  of  the  parties  to  anotiier  state; 
with  the  restriction,  however,  which  is  applicable  to  all  oontraots,  thai  the 
agreement  is  not  to  prejudice  the  citisens  of  the  country  where  the  paitiei 
reside,  and  that  its  performance  is  not  in  oonfliot  with  its  laws;  2.  Where 
there  ii  no  such  express  nuptial  contract,  the  law  of  the  matrimonial  dcmieilB 
is  to  prevail  as  to  the  antecedent  property,  but  the  property  acq^oired  after 
the  removal  is  to  be  governed  by  the  law  of  the  actual  domicile. 

Speaking  of  the  doctrines  thus  held  in  this  state,  the  distingnished  anthor, 
in  section  183,  says:  "In  general  the  doctrines  thus  maintainftd  in  Lomsiaoa 
wiU  most  probably  f  onn  the  basis  of  the  Amerioan  jurispmdeuoe  on  this  sob- 
ject  They  Lave  much  to  commend  them  in  their  intrinsio  oonvenisnoeb  and 
oertainly  as  well  as  in  their  equity;  and  thqr  seem  best  to  haaotmim  wnk 
the  known  prinoiplas  of  the  ornnmon  law  in  othsr 
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ABAinX)NMEllT. 

AOKNOWLRDGMENT. 

. — A  dmd  hf  InwlMad  and  wife  had  »  oertifiMto  Indiined  on  it^ 
*'ihiil  the  wile  eppeefed  in  open  oonrt^  and  abknoirledged  the  deed  be- 
toe  the  ooort^  was  priyately  examined,  and  said  it  was  done  freely  and 
wiUumt  oompialsion;'*  and  on  the  minntea  of  the  ooart  there  was  an  entry 
thst  "a  deed  from  A.  K  and  C.  K  to  D.  K,  was  acknowledged."  Thd 
deed  was  registered.  The  deed  was  held  admissible  in  eridenoe  in  a  trial 
el  efieotaiflnti  as  being  soknowledged  by  the  husband.  ffuaUer  ▼.  Bryan^ 


ABBTTRATION  AND  AWARD. 

KUVT  ALL  Jonr. — A  parol  submission  being  made  to  fiye  per- 
aoos^  it  is  neeessary  that  all  of  them  should  join  in  the  award;  for  where 
SB  authority  is  confided  to  several  persons  for  a  private  purpose,  all  must 
Join  in  the  set,  though  it  is  otherwise  in  matters  of  pablio  oonoem. 
Oreoi  T.  JfOfer,  184. 

ATTORNEYa 

L  Anounnr'B  Lubilitt.— Whenever  an  attom^  disobeys  the  lawful  in- 
■femotions  of  his  olient>  end  thus  a  loss  ensnsiy  the  attorn^  ii  liable  for 
soehloss.    OUbertY.  WiUiams,  77. 

IL  Uhattthobized  Affsabangb  bt  Attobhxt— ViUDirr  of  Judomsnt. — 
Where  an  attorney  appeared  for  a  defendant  against  whom  a  writ  had 
been  iasued,  but  not  served,  and  without  authority  confessed  a  Judg* 
ment,  the  judgment  was  held  regular.    Denton  v.  2foye»,  23>I. 

il  Bbkbot  fob  Unauthobized  Apfxabancb. — An  unwarranted  appearance 
of  ap  attorney  is  good  as  to  the  court,  but  it  is  otherwise  if  there  be  any 
fraud  or  collusion  between  the  plaintiffs  attorney  and  the  attomqr  for 
the  defendant;  but  if  the  attorney  for  the  defendant  be  not  responsiblo 
to  answer  to  his  aasumed  client,  the  court  will  relieve  against  the  judg- 
ment. And  the  court,  to  protect  the  rights  of  the  re^MotiTe  parties, 
will  let  the  jndgment  stand,  but  stay  all  prooeedingi,  and  let  in  the  dSi 
Indant  to  plead  if  he  has  any  defense.    Id. 
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AUTREFOIS  ACQUIT  AND  OONVIOT. 
See  Cbqcinal  Law,  8,  fi. 

BAIL. 

RiT.iAHE.--A  stay  of  prooeedings  haa  not  the  effMst  of  ditohatgiQg  the  hdL 
HenderBon  v.  Lynd^  726. 

BANIOtUPTOY. 

DiaoHABOB  UKDER  Iksoltent  Laws  OF  ANOTHKB  Statb. — ^A  diflcharge  un- 
der the  insolvent  act  of  Connecticut,  by  which  the  peraon  of  the  debtor 
ia  protected  from  arrest  and  imprisonment  for  any  debt  due  to  any  cred- 
itor named  in  the  petition  of  the  insolvent  is  no  bar  to  a  suit  bnm^t  by 
any  of  the  creditors  against  such  debtor  in  another  state.  Sueh  dla- 
oharge  is  limited  to  the  pemn  only  withoat  diaoliMgtag  the  dibl^  and  ia 
looil  in  to  aflBMfei.     WkiU^.CanfiM,2/Uk 

BABRATBT. 
See  In8U]iakg%0L 

BLASFHEBOT. 
See  Cedonal  Law,  8L 

BONDa 

Bauur  AaAnrer  Boid  iob  PnBOHASB-MoirxT.^A  poiehaaar  of  land  war- 
ranted by  the  vendor  to  be  free  of  all  inonmbraooe,  will  not  be  denied 
relief  in  equity  against  his  bond  for  the  pnrchaee  roonoy,  baoanaa  of  the 
faot  that  before  making  the  purchase  he  was  folly  appnaed  of  the  inooai- 
bfinoa    Siockbm  v.  Cook,  504. 

See  EQurrr,  1;  EviDnroDi^  SL 

BOTTOMRY. 
Sea  XirauKAVG^  14 

BY-LAWS. 
See  CoKPOiiATioif%  0L 

ODMMON  OARRIBBa 

]•  lAaBnffr.--Common  oaniera  are  liable  for  evary  iq|iiiy  whidi  hi^pana  Aa 
goods  introited  to  their  care,  unless  it  is  oanaed  by  the  aot  of  Qod  or  the 
pabUo  enamy.    CoU  ▼.  MeMeehen,  200. 

IL  Aot  of  God. — ^Where  a  ^  easct  was  beating  up  the  Hudson  against  a  light 
and  variable  wind,  and  being  near  shore,  and  whilst  changing  her  tadc,  tha 
wind  auddenly  failed,  in  consequence  of  which  she  ran  aground  and  aon^ 
it  waa  held  that  the  sadden  failure  of  the  wind  was  the  aet  of  Ctod.    /dL 

%  LiABiLiTr. — ^The  maater  and  owners  of  a  ship  are  responsibla  for  the  goods 
which  they  have  agreed  to  oarry,  if  stolen  or  embesdad  by  tfaa  oraw  «r 
any  other  person,  although  no  fault  or  n^^igenoe  may  ba  impntsd.  Aligf • 
/eUm  V.  Harvey,  206. 

4  Bound  to  havb  Ybssil  Sxawo&tht.— If  a  veasel  foonden^  the  oaitMr 
moat  prove  that  ahe  was  seaworthy  before  he  oan  aet  up  the  aot  of  Qod 
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aa  a  defenae;  but  she  need  only  be  seaworthy  far  tiie  trade  in  which  she 
is  employed.    Bell  v.  Meed,  398. 

&  Onus  Pbobakdl — ^If  the  facts  of  the  loss  are  snoh  thai  it  may  fairly  be  ai- 
tribated  to  inevitable  accident,  and  the  «wner  of  the  goods  aUegea  onsea- 
worthiness,  the  anus  probandi  lies  on  him.     Id. 

CONFLICT  OF  LAWS. 

1.  Defense  under  Fobeion  Law. — Whatever  is  a  good  defense  upon  the 
merits  of  the  case,  in  the  country  where  the  oontract  was  made,  is  a  good 
defense  in  the  ooontry  where  the  action  is  brought.  VennoTU  Bank  v. 
Porter,  157. 

8.  Set-ovf  under  Foreion  Law. — ^Where  the  kw  of  a  state  where  a  contract 
was  made  gave  a  party  a  right  to  plead  a  certain  matter  by  way  of  set- 
off the  party,  when  sued  in  another  state,  may  plead  the  same  by  way 
of  set-ofi^  although  such  right  of  set-off  is  not  given  under  the  laws  of  tha 
latter  state;  for  the  right  of  set-off  relates  to  the  merits,  and  not  to  the 
fionn  of  proceeding.    Id. 

%  Defense  under  Fobhon  Law. — Where  the  defendant  in  an  action  here 
en  a  promissory  note  made  in  Jamaica^  set  up  infancy  aa  a  defense,  it  was 
held  that  he  was  bound  to  ahow  that  such  a  plea  would  be  a  good  defense 
in  Jamaica.     Thompson  v.  Ketcham,  332. 

4b  Lbz  DoMZonji. — ^Where  parties  who  had  their  domicile  in  New  Orieana 
ran  away  and  married  in  Natchez^  it  was  held  thai  their  conjugal  rights 
ahonld  be  determined  by  the  Uw  of  their  domioOe.    Xe  Brekm  ▼.  .AT*** 

dK736. 

See  Bahxbuftot;  Statute  of  LoaxAmaBi^  & 

CONSPIRAOY. 
See  Pleadiko,  L 

00K8TITUTI0KAL  LAW. 
See  Statutes  2,  4. 

CONTEMPT. 

What. — Where  a  defendant  being  enjoined  from  publishing  a  letter,  ^nnTAii 
*      a  oopy  thereof  to  his  answer,  and  by  an  advertisement  in  a  paper  invited 
all  who  widi  to  see  the  letter  to  call  at  the  derk'a  office  and  gratify  their 
eaiiosity,  he  was  held  guilty  of  a  contempt.    Denis  v.  Ledere,  712. 

See  Libel,  8. 

OONTRACra 

L  BiSTBAZHT  OF  TRADE.— Contracts  barely  in  restmint  of  trade,  where  no 
oonaideration  ia  shown,  are  bad;  but  in  cases  of  a  limited  restraint  of 
trade,  where  it  appears  from  the  special  circumstances  that  the  contract 
is  reasonable  and  useful,  it  will  be  held  valid.    Pierce  v.  Fuller,  102. 

t.  Lbx  Loci  Contractus. — ^The  lex  loci  corUraetua  should  govern,  unless  the 
parties,  by  the  terms  of  the  contract,  had  in  view  a  different  place. 
Thompson  v.  Ketcham,  332. 

IL  COMPROMISBS  Favored. — ^The  compromise  of  doubtful  claims  is  a  good 
eonaideration  to  support  a  contract,  and  the  court  will  not  investigate  the 
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leLatiTe  meritB  or  demeritBof  the  two  cImiii%  witli  a  view  to  Mi  aside  tliA 
oompromise.    Fidur  ▼.  May^  626. 

4k  Fkbtobicakgs. — ^If  the  obligee  is  the  caoae  of  the  non-perfonnance  of  a 
ooTenanti  the  obligor  is  thereby  discharged.  Bnt  whrae  one  oovenanti 
to  ooDTey  land  to  another,  sapposing  himself  heir,  and  it  tnnui  ont  after- 
waida  that  the  other  is  heir,  an  action  of  oorenant  may  notwithstanding 
be  maintained.    Kennedy  ▼.  Kennedy ^  629. 

&  MsASUBX  OT  Damages. — ^In  such  a  case  the  oonsideratian,  paid  with  inter- 
est, is  the  measure  of  damages,    /d 

C  KiGHT  TO  BiooTXB  roB  SsBViCBS. — ^A  party  who  renders  servioes  for  sa* 
other,  merely  in  relianoe  on  his  generosity  for  compensation,  cannot  set 
up  a  claim  for  such  services.  A  party  is  only  entitled  to  wages  when  he 
has  stipulated  for  them,  or  when,  by  implication,  the  person  who  reoeiTed 
the  servioes  promiNd  to  pay  them.    Ja4xh  v.  Ureulme  Ntms^  790L 

T*  Ijom  OT  IAaxeriaia  and  Labob. — A  caipenter  who  undertakes  to  repair  a 
ship  for  a  fixed  price,  loses  his  materials  and  labor  if  the  ship  be  de* 
stroyed  be£ore  the  work  is  finished.    Segmn  v.  Debon,  735. 

See  EviDKio^  %  llj  Oohibaceb^  2»  S. 

OOBPORATIONS. 

L  LiABZLiTr.^In  an  aotion  agunst  the  proprietors  of  a  osaal,  who  were 
bound  by  their  aotof  incorporation  to  construct  thdr  canal  so  deep  and 
wide  that  rafts  of  a  certain  description  could  pass  throu^  when  these 
could  pass  the  river  with  which  it  was  connected;  it  was  held  that  thsy 
were  liable  to  the  owner  of  a  raft  of  such  description,  for  which  they  had 
zeoeived  toll,  for  all  the  damages  he  sustained  in  consequence  of  the  canal 
not  being  sufficient  to  allow  the  passage  of  the  raft>  without  evidenoe 
that  it  could  have  passed  the  river.    Riddle  v.  Ptx)prietor9,  3& 

%  Tbibpass  AOADrsT. — ^An  action  of  trespass  on  the  case  will  lie  against  a 
corporation  aggregate^  for  a  n^lect  of  a  corporate  duty  by  which  one 
sustains  damage.    Id, 

IL  Subsobiftiok  fob  Shabbs. — ^An  engagement  to  take  a  certain  number  ol 
shares  in  a  turnpike  by  a  subscriber,  will  not  support  an  aotion  a^ptinat 
him  on  behalf  of  the  corporation  to  recover  the  assessments  laid  for  mak* 
ing  the  turnpike.    New  Bedford  T.  Cor,  v.  Adame^  81. 

4b  Liabiutt  ov  Stockholdxbs.— a  statute  of  a  state  creating  a  bankii^ 
oorporation  provided  that  if  the  corporation  should  neglect  or  refuse  te 
pay  their  biUs  on  demand,  the  original  stockholders,  their  snooeason  or 
assigns,  and  the  members  of  the  corporation  in  their  private  capaettiss 
should  be  liable  to  the  holder.  It  was  held  that  only  such  of  the  orig> 
ioal  stockholders,  their  successors,  etc,  as  were  members  of  the  corpora- 
tion atthe  time  that  payment  was  refused  were  liaUe.  Bond  t.  AppU^ 
ion,  \IL 

&  Vauditt  of  Bt-law. — ^A  by-law  enacted  by  a  private  ootponrtMn,  aa- 
thoriring  the  stockholders  at  their  meetingi  to  vote  by  proxy,  is  valid. 
StaUT.  Tudor,  162. 

C  Quo  WABBAinx>,  Ebicxdt  Dbndux — In  an  information  in  the  nature  of  a 
quo  warranto  against  an  officer  of  a  corporation,  nVi^rging  him  with  hav* 
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lag  muped  the  franohiBet  of  the  office,  a  new  trial  will  not  be  granted 
lor  a  miadireotion,  when  it  appears  that  the  term  of  the  office  has  expired 
and  a  new  annual  election  of  officers  been  made.    Id, 

T*  OwHXRSHiF  or  Stoce—Equitablb  TrrLS.~The  act  oi^ganizing  the  United 
States  Bank  provided  that  the  stock  of  the  corporation  should  be  assign- 
able and  transferable  according  to  such  roles  as  the  by-laws  might  estab- 
lish, and  a  by-law  allowed  stock  to  be  transferred  at  the  bank  either  per- 
■onally  or  by  attorney.  Certain  certificates  of  stock  had  been  sold  bona 
fiitt  and  delivered  to  the  purchaser  with  a  power  of  attorney  to  transfer 
H  on  the  books.  It  was  held  that  such  stock  was  not  liable  to  an  attach- 
ment as  the  property  of  the  vendor,  although  still  registered  in  his  name 
on  the  books  of  the  bank  at  the  time  of  the  attachment^  there  appearing 
to  have  been  no  negligence  or  unreasonable  delay  in  making  the  transfer. 
Uwited  States  v.  Vavghan,  375. 

8L  Subsgribkr's  TjAitniTTY. — ^The  mere  fact  of  a  subscription  to  the  shares  of 
a  corporation  makes  a  subscriber  liable  for  the  amount  of  his  subscrip- 
tion.    Instone  v.  FranJrfori  Bridge  Co.,  638. 

%  SxATUTOBY  Bemxdy  Cumuultivb. — ^The  remedy  given  by  statute  to  sell 
the  shares  of  a  delinquent  stockholder  is  cumulative;  by  virtue  of  the 
inooriwration,  the  right  to  sue  for  debts  belongs  to  iJie  company,  of 
which  they  are  not  deprived  by  the  statutory  remedy.  An  unsuo- 
oeasful  attempt  to  sell  the  shares  does  not  deprive  the  company  of  ita 
remedy  by  action.    Id, 

COVKNANTa 

L  BvionoN  NscnsABY  to  bi  Pbovbd. — ^Ih  an  aotion  ona  ooveoant  el  war- 
ranty in  a  deed  by  which  the  grantor  "gave,  granted,"  etc.,  and  engaged 
to  warrant  and  defend  the  land  agsinst  all  chums,  etc.  It  was  held  that 
no  aotion  oonld  be  maintained,  either  on  the  implied  or  express  covenant 
without  alleging  and  proving  an  eviction;  and  tiiat  the  express  warranty 
qualified  and  restrained  any  implied  covenant  of  seisin  arising  from  the 
word  give.    Kent  v.  Welch,  266. 

%,  AoAJXtm  Ikouicbrangbs. — ^In  an  action  on  the  covenant  against  inoum- 
branoes^  the  plaintiff,  if  he  has  paid  off  incumbrances,  may  recover  the 
amount  paid;  but  if  he  has  not  paid  anything  he  oan  reoovor  only  nom- 
inal damagoa.    Dekmergne  v.  Norris,  281. 

See  EiaouTOBs,  1:  PliadikOi  2. 

CRiMmAL  LAW. 

L  SfiDBTcnnr  Foboxbt. — On  a  prosecution  for  psssing  oonnteifeit  money^ 
eividenoe  was  held  admissible  of  the  prisoner's  conversation  with  a  party 
who  had  passed  other  counterfeit  money,  as  showing  his  knowledge  of  ita 
oharacter.    StaU  v.  Smith,  132. 

%  Saicb. — On  a  prosecution  for  passing  a  counterfeit  bill,  in  imitation  of 
those  issued  by  a  certain  bank,  it  was  held  that  parol  evidence  was  ad* 
missible  to  show  that  the  person  whose  name  appeared  on  the  bill  aa 
president  of  the  bank,  was  in  fact  the  president.    Id, 

IL  CuMT7LATzyx  PuKiSHiCBNT. — If  a  person  is  convicted  at  the  same  term  of 
court  on  two  several  informations  of  distinct  offenses,  and  sentenced  to 
three  years'  imprisonment  for  each,  judgment  may  be  given  that  one 
term  of  imprisonment  shall  commence  at  the  expiration  of  the  other.  Id. 
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4.  Indictabli  Great  ob  Fbaud.—A  cheat  or  fnnd  to  be  aa  mdietttbla 

offaoae  at  oommoa  law  rnnat  be  such  as  wonld  *affect  tbe  paUie;  mob  m 
deception  that  common  prudence  cannot  guard  against»  aa  by  nai^g  him 
weights  and  measures,  or  false  tokens,  or  where  there  is  a  oomspirmcy  to 
cheat.  Accordingly  no  indictment  will  lie  where  one  obtained  a  release 
of  a  judgment,  falsely  pretending  he  had  ability  to  dischazge  it.  PeopU 
V.  Babcock,  256. 

8.  Blasfhemt  Indictable. — Christianity  being  recognized  by  the  law,  there- 
fore blasphemy  against  God,  and  profane  ridicule  of  Christ  or  the  holy 
scriptures,  are  punishable  at  common  law.  Accordingly,  where  one  nt- 
tered  the  following  words,  "Jesus  Christ  was  a  bastard,  and  his  mother 
must  be  a  whore,"  it  was  held  to  be  a  public  offense  punishable  by  tha 
common  law.  People  v.  Buggies,  335. 

6.  FosoBBT. — ^Upon  an  indictment  for  forging  a  check  upon  the  bank  of 

Virginia,  and  obtaining  a  note  of  the  said  bank  therefor  under  a  atatat^ 
passed  before  the  bank  was  established,  and  a  verdict  of  guilty,  it  WM 
held  that  judgment  must  be  arrested.    CommonweaUh  ▼.  Swhmeif,  512L 

7.  Mayhem. — ^A  count  in  an  indictment  charging  a  beating  of  A.  B.,  with  a 

hickory  club,  etc.,  thereby  maiming  and  disabling  him  by  fnataiing  bk 
skuU,  etc,  was  held  not  to  be  a  good  count  for  mayhem,  bat  good  aa  a 
count  for  assault  and  battery  of  an  aggravated  natnrsii  OommonweaUk  ▼. 
SomerviUe,  514. 

5.  AuTERVOis  Acquit. — ^A  plea  to  such  indictment  that  the  offeoae^  if  oom^ 

mitted,  was  committed  in  H.  county,  and  that  after  the  oonunitment  ol 
the  offense,  an  flTamining  court  of  H.  county  had  acquitted  the  defend- 
ant, and  a  prof ert  of  the  record  of  said  uTamining  court  was  held  not  to 
be  supported  by  the  record  of  such  oTamining  oourfc.    Id, 

9i  AuTBEFOis  CoNYicr. — A  plea  of  anOrtfoit  eonvki  to  such  indiotaneni  wm 
held  not  to  be  supported  by  the  record  of  an  action  pimeeuted  by  the  aa> 
saulted  person,  in  which  the  dedaratioii  chaiged  the  beating  and  teeter- 
ing of  the  skull,  etc,  intennaseemix^toihowtheoffBiiietobetiianme^ 
and  in  which  the  prosecutor  reoovered  damages  from  the  defendant.    /cL 

10.  HoMiciDB  Presumed  Mubdxb. — ^Homicide  is  preaamed  to  be  murder  nn* 
less  circumstances  are  made  to  appear  which  extenuate  the  killing  and 
render  it  either  justifiable  or  exonsablo  homicide;  and  the  state  of  the 
mind  is  the  criterion  from  whioh  an  opinion  must  be  formed.  StaU  ▼. 
Andenon,  648. 

IL  Jurisdiction  of  Frdibal  Ck>UBi8  not  Ezolubiti.— The  oourta  of  tha 
states  and  territories  may  punish  the  forgery  of  bank  notes  of  the  United 
States  bank,  although  congress  has  passed  an  act  for  the  poniahmsnt  ol 
such  offenses.     Terriiory  v.  Boss,  705. 

12.  Formal  Parts  of  Iin>iCTMSNT.— The  caption  is  not  a  pari  of  the  indiBl* 
ment  The  words  vi  et  armia  are  not  nssimtiil  in  an  iadietowl  te 
murder.     TerrUory  ▼.  MeFarlane,  706. 

SeeVxBDXcr,  L 

DAMAGES. 
L  Liquidated  Damaqes. — ^In  consideration  of  one  dollar  a  par^  agreed  nol 
to  run  a  stage  on  a  certain  road,  under  a  penalty  of  two  handled  and 
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ninety  doUan.    This  agreement  was  held  ralid,  and  the  penalty  was 
eoDflidered  as  damages  liquidated  by  the  parties.    Pierce  ▼.  Fti0er,  102. 

%  Fob  Escape. — In  an  action  against  a  sherifif  for  an  escape  on  mesne  process, 
the  plaintiff  can  only  recover  damages  for  what  he  has  lost  by  the  escape^ 
and  the  jury  may  find  snch  damages,  as  they  may  think  the  plaintiff  haa 
sustained  nnder  all  circnmstanoes.     RuueU  v.  Young^  254. 

IL  Mitigation. — If  the  plaintiff  having  suificient  secnrity  from  the  defendant 
for  his  debt,  relinqaish  it,  after  knowledge  of  the  escape,  tho  sheriff  in  an 
action  against  him,  may  avail  himself  of  this  fact  in  mitigaiiou  of 
damages;  and  where,  the  jury  in  snch  a  case  gave  nominal  damages  only, 
the  court  refused  to  set  aside  the  verdict.     Id. 

4  Ibtebest  as. — In  actions  of  trespass  for  taking  the  goods  of  tho  plaintiff 
as  well  as  in  trover,  the  jury  at  their  diMsretion  may  allow,  besides  the 
value  of  the  goods  at  the  time  of  the  trespass,  interest  on  the  amount 
from  t.iat  time  to  the  judgment,  by  way  of  damages.  BecUea  v.  Ouemsey, 
348. 

&  Beubacb  ov  Covsnakt  of  Wa&bantt.— The  measure  of  damages  on  a 

.breach  of  the  covenant  of  warranty,  is  the  consideration  paid  as  expressed 

in  the  deed  or  otherwise  determined,  with  interest  and  costs,  and  the 

purchaser  is  not  entitled  to  compensation  for  the  value  of  improvements. 

Cox  V.  Strode^  d03. 

§,  MxASUBB  OF  Damaobs  ON  CoviirAKT  TO  CoffvXT.—The  measure  of  damages 
for  the  breach  of  a  covenant  to  convey  land  is  the  value  of  the  land  at  the 
time  fixed  for  the  conveyance,  with  interest.     Cock  v.  Taylor,  660. 

7*  BsroNB  Pkhaltt. — On  a  penal  bond  with  collateral  conditions,  damagsi 

an  not  recoverable  beyond  the  amount  of  the  penalty.     Cherry  v.  Man% 

696. 

See  Ck>irrRACTS^  6;  Exbcutobs,  2;  Tbsspabs,  1. 

DECEIT. 

L  Obouxd  ov  AcnoH.^Deoeit  being  tha  gist  of  the  actian»  to  maiiitain  aa 
action  aa  for  a  deceit  for  inisrepresentations  as  to  the  credit  and  respooai- 
bility  of  a  third  peison,  actual  fraud  must  be  shown  or  an  intention  to 
deceive  by  such  false  representations.     Toung  v.  Covell,  316. 

8i  Samb. — ^In  an  aotion  founded  on  deceit^  both  fraud  and  damage  are  essen- 
tial to  be  proved.  The  suggestion  of  falsehood  and  the  snpprsasion  of 
tmth,  though  an  iajniy  may  thence  result^  will  not  afford  suffioieni 
gEoond  for  the  aotion,  unless  suoh  immoral  oondnot  has  pioooeded  Irons 
a  frandnlent  motive^  and  was  intended  to  produce  an  injury.  Mmro  n 
OoMmt^  A81. 

DEEDS. 

L  Bilation  ot. — ^A  oonveyanoe  of  land,  when  leoorded,  nlates  baok  to 
the  time  of  its  execution;  and  is  evidenoeof  a  seism  in  the  grantee  from 
that  time  against  all  persons,  except  a  subsequent  purchaser  from  the 
grantor  without  notice.    Pray  v.  Pierce^  69. 

%  BsooRDiNo  TiTLB. — A  deed  when  first  recorded  is  entitled  to  priority 
under  the  statute,  when  there  is  no  satisfactory  proof  of  an  actual  or  con- 
structive notice  of  a  prior  deed.  To  defeat  the  prior  registry  of  a  second 
deed,  there  must  be  fraud  or  undoubted  notice.     Jackson  v.  Oiven,  328. 
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4.  Indictabli  Great  or  Fraud.— ^A  cheftt  or  frsod  to  be  aa  indietaUfl 

offenM  ftt  oommon  law  moat  be  Bach  aa  would  'affect  tba  pnblie;  waoh  a 
deception  that  common  pradence  cannot  gnard  againat^  aa  by  naing  Cilaa 
weighta  and  meaanzee,  or  false  tokena,  or  where  there  ia  a  oonapiracy  to 
cheat.  Accordmgly  no  indictment  will  lie  where  one  obtained  a  releaaa 
of  a  judgment,  falsely  pretending  he  had  ability  to  diachaige  it.  PeopU 
y.  Babcock,  256. 

8.  Blasphemy  Indictable. — Christianity  being  recognized  by  the  law,  thera- 
fore  blasphemy  against  God,  and  profane  ridicule  of  Christ  or  the  holy 
scriptures,  are  punishable  at  common  law.  Accordingly,  where  one  ut- 
tered the  following  words,  "Jesus  Christ  was  a  bastard,  and  hia  mother 
must  be  a  whore,"  it  was  held  to  be  a  public  offenae  puniabable  by  the 
common  law.  People  v.  Buggies,  335. 

6.  FoBOBBT. — ^Upon  an  indictment  for  foiging  a  oheck  upon  the  bank  of 

Virginia,  and  obtaining  a  note  of  the  aaid  bank  therefor  under  a  atatnt^ 
pasaed  before  the  bank  was  established,  and  a  verdict  of  guilty,  it  wm 
held  that  judgment  must  be  arrested.    CammonweaUh  ▼.  ^SMmey,  512. 

7.  Mayheic. — ^A  count  in  an  indictment  chatging  a  beating  of  A.  K,  with  a 

hickory  club,  etc.,  thereby  maiming  and  disabling  him  by  tntiUuiug  hii 
akuU,  etc.,  was  held  not  to  be  a  good  count  for  mayhem,  but  good  aa  a 
count  for  assault  and  battery  of  an  aggravated  natnnii  OommumweaUk  ▼• 
SinnervilUt  514. 

5.  AuTERFOis  AoQurr. — ^A  plea  to  such  indiotmont  that  the  offenae^  if  oom- 

mitted,  waa  committed  in  H.  county,  and  that  after  the  oonmiitment  of 
the  offense,  an  flTamining  court  of  H.  county  had  acquitted  the  defend- 
ant, and  a  profert  of  the  record  of  aaid  examining  court  waa  held  not  to 
be  supported  by  the  record  of  auoh  oTamining  oourt    Id, 

9i  Autrefois  Coinricrr. — ^A  plea  of  anttrtfoU  convict  to  aneh  indiotment  waa 
held  not  to  be  lupported  by  the  record  of  an  action  proteeiitod  by  the  aa> 
aaulted  person,  in  which  the  declaration  chaiged  the  beating  and  fiaclnr- 
ing  of  the  akull,  etc.,  intetmaaeemix^toahowtheoffBiiBetobetiiaaaDM^ 
and  in  which  the  proaecutor  reoovered  damagea  from  the  defendant.    /cL 

10.  Homicide  Presumed  Mubdxb. — ^Homicide  ia  preaomed  to  be  renHftr  nn* 
less  circumstances  are  made  to  appear  which  extenuate  the  killiai^  and 
render  it  either  justifiable  or  exonsablc  homicide;  and  the  atate  of  the 
mind  is  the  criterion  from  which  an  opinion  mnat  be  formed.  SkUc  ▼• 
Anderson,  648. 

IL  Jurisdiction  or  Fbdibal  Ck>UBT8  mot  Ezolubiti.— The  oonrta  of  the 
atatea  and  territories  may  puniah  the  forgery  of  bank  notea  of  the  United 
Statea  bank,  although  oongreaa  haa  passed  an  act  for  the  paBiahmani  ol 
such  offensea.     Territory  v.  Boss,  705. 

12.  Formal  Parts  or  Iin>iCTMSNT. — ^The  caption  ia  not  a  pari  of  tba  iadial- 
ment.  The  words  vi  et  armis  are  not  oaumtiil  in  an  iadietaMft  te 
murder.     TerrUory  ▼.  McFarkme,  700. 

See  y EBDXCfT,  L 

DAMAGES. 
1.  Liquidated  Damages^ — In  consideration  of  one  dollar  *  par^  agreed  aol 
to  run  a  stage  on  a  certain  road,  under  a  penalty  of  two  hondred  and 
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mnety  dollars.    This  agreement  was  held  yalid*  and  the  penalty  was 
ocmaidered  as  damages  liquidated  by  the  paxtiea.     Pierce  r.  FuUerf  102. 

%  Fob  Escape.  — In  an  action  against  a  sheriff  for  an  escape  on  mesne  process, 
the  plaintiff  can  only  recover  damages  for  what  he  has  lost  by  the  escape, 
and  the  jury  may  find  sach  damages,  as  they  may  think  the  plaintiff  haa 
snstained  under  all  circumstances.     RueaeU  v.  Youngs  264. 

IL  Mitigation. — If  the  plaintiff  having  sui&cient  security  from  the  defendant 
for  hia  debt,  relinquish  it,  after  knowledge  of  the  escape,  the  sheriff  in  an 
action  against  him,  may  avail  himself  of  this  fact  in  mitigation  of 
damages;  and  where  the  jury  in  such  a  case  gave  nominal  damages  only, 
the  court  refused  to  set  aside  the  verdict.    Id, 

4b  Intebest  as. — In  actions  of  trespass  for  takin;^  the  goods  of  tho  plaintiff, 
aa  well  as  in  trover,  the  jury  at  their  diMsretion  may  allow,  besides  the 
value  of  the  goods  at  the  time  of  the  trespass,  interest  on  the  amount 
from  t.iat  time  to  the  judgment,  by  way  of  damages.  Be<iUs  v.  Ouemsty, 
348, 

9k  Bbbagh  ov  Covekakt  of  Warbaktt. — The  measure  of  damages  on  a 
breach  of  the  covenant  of  warranty,  is  the  consideration  paid  as  expressed 
in  the  deed  or  otherwise  determined,  with  interest  and  costs,  and  the 
porohaser  is  not  entitled  to  compensation  for  the  value  of  improvements. 
Cox  V.  Strode,  603. 

§,  MsASUKB  OF  Damages  on  Coyks autt  to  Ck)NvsT.— The  measure  of  damagea 
for  the  breach  of  a  covenant  to  convey  land  is  the  value  of  the  land  at  tha 
time  fixed  for  the  conveyance,  with  interest.     Cock  v.  Taylor,  660. 

7.  BsTOKD  Psnaltt. — On  a  penal  bond  with  collateral  conditions,  damagea 

are  not  recoverable  beyond  the  amount  of  the  penalty.     Cherry  r,  M(mi% 

696. 

See  CoirrRACTS^  6;  Exbcutobs,  2;  Tbbspabs^  1. 

DECEIT. 

L  Oboukd  ov  AcrnoH. — ^Deoeit  being  the  gist  of  tha  actian»  to  ">^^**^<n  aa 
aotioii  aa  for  a  deceit  for  niisrepresentations  as  to  the  credit  and  responsi- 
bility of  a  third  person,  actual  fraud  must  be  shown  or  an  intention  to 
deceive  by  snch  false  representations.     Toung  v.  CoveU,  316. 

%  Bamb.— In  an  action  foonded  on  deceit,  both  fraud  and  damage  are  essen- 
tial to  be  proved.  The  anggeation  of  falsehood  and  the  rappreaaion  of 
tnith,  tbon^  an  injury  may  thence  resnlt^  will  not  afford  enffifluat 
gRmnd  for  the  aofeion,  nnlei  auoh  immoral  oondoot  has  piooeeded  from 
a  frandnlent  motive,  and  waa  intended  to  produce  an  injury.  Mumro  n 
Oairdner,  631. 

DEEDa 

L  Bblation  or. — ^A  oonveyanoe  of  land,  when  reoofded,  lalatea  baok  ta 
the  time  of  its  execution;  and  ia  evidence  of  a  leism  in  the  grantee  from 
that  time  against  all  penona,  exoept  a  subsequent  pnichaaer  from  the 
grantor  without  notice.    Pray  v.  Pierce,  69. 

ti  Beoobding  Title. — ^A  deed  when  first  recorded  is  entitled  to  priority 
under  the  statute,  when  there  ia  no  satisfactory  proof  of  an  actual  or  con- 
structive notice  of  a  prior  deed.  To  defeat  tho  prior  registry  of  a  second 
deed,  there  must  be  fraud  or  undoubted  notice.     Jackson  v.  Given,  328. 
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S.  OmAKTEB  UKAJMarxu  WITH  NoncK.— If  one  affeoted  with  notioe  conreyi 
to  another  without  notice,  the  latfeer  is  as  mnoh  protected  aa  if  no  notioe 
had  erer  existed.     Id. 

4.  Psoor  OF  Ancibnt  Died. — ^A  deed  of  above  thirty  yean'  standing  re- 
quiroB  bo  farther  proof  of  ita  ezecation  than  the  bare  production,  when 
the  poaaeaaion  haa  gone  aooording  to  ita  proviaiona,  and  there  ia  no  appar- 
ent ecaaare  or  alteration.    EoberU  v.  StatUan^  463. 

ii  WiurruKR  Ih'3TRuiaNT  Deed  -or  Will. — ^If  it  appear  donbtfol  from  the 
face  of  an  inatnunent  whether  the  person  ezeonting  it  intended  it  to  oper- 
ate as  a  deed  or  a  will,  it  is  proper  to  aaoertain  the  intention  of  anch  per- 
son, not  only  from  ita  oontenta,  but*  also  from  evidence  ahowing  how  anch 
person  really  conaidered  it.     Robertson  v.  Dicita,  52& 

8.  Obtained  by  Impositiok. — ^A  deed  executed  by  a  weak  man,  not  alleged 
to  be  lost,  but  in  the  handa  of  an  agent,  and  not  prodnoed,  but  the  oon- 
tenta  proved,  will  be  regarded  anapicioualy.  Such  a  deed  executed  by  a 
weak  man  in  very  neceaaitoua  circumatancea,  by  which  betnnafened  hia 
rights  for  a  moat  inadequate  price,  will  be  aet  aaida.  Btmdk  v.'  Hmni^ 
551. 

7.  F&ATTDULENT  Deed,  Vaud  AS  TO  WHOM.— A  fRHidulent  deed  ia  good 
against  all  the  world,  except  craditora  and  bona  Jide  purohaaera  for  a  val* 
uable  consideration.  To  contest  the  validity  of  anch  a  deed,  the  creditor 
muat  have  obtained  judgment  and  execution.    Oilpm  v.  Dame,  622. 

ib  NoncB  ov  Pbiob  EQumr.—A  deed  obtained  with  notice  of  proviooa 
contract  is  not  fraudulent  per  m;  the  quo  animo  ia  matter  of  fact  to  bt 
left  to  the  jury,  and  may  be  explained  by  eridflnoa  of  a  prior  oontnot  far 
the  land.    Id, 

DISSEISIN. 
See  Ejbotkbmt,  L 

DOWER. 

L  Bab. — ^A  jointure  whether  made  before  or  after  marrii^  waa  ao  Imt  te 
dower  at  common  law,  nor  by  atatute  in  England  or  hare^  unlaaa  it  be  a 
freehold  eetate  in  landa  for  the  life  of  the  wife,  to  take  eflfoct  at  the  hut* 
band'a  death.  Accordingly,  whero  by  a  mairiage  aettlement  a  hnaband 
covenanted  that  hia  wife  ahould  have  an  annuity  out  of  hia  eetate,  in  oon- 
aideration  whereof  ahe  covenanted  not  to  *i— «m^^  dower  in  hia  estate^  it 
was  held  that  ahe  was  still  entitled  to  her  dower.  Hattiitge  v.  iMdfcw- 
aofi,  34. 

%  BiaHT  TO. — Whero  the  wife  joined  her  huaband  in  a  mortgage^  and  reiiB- 
quished  her  daim  of  dower,  and  after  the  death  of  the  mortgagor,  the 
purdhaaer  of  the  equity  of  redemption,  paid  the  money  due  on  the  mort- 
gage, and  the  mortgagee  diacharged  it  of  record,  it  waa  held  that  the 
widow  of  the  mortgagor  waa  barred  of  her  dower.    Poptm  v.  ^tcmateod^ 

iia. 

IL  Is  Land  Mortgaged. — ^A  grantor  conveyed  land,  taking  back  at  the 
aame  time  a  mortgage  to  aecuro  the  purohnse  money.  The  grantee  died 
idule  in  poaaeaaion,  after  the  mortgage  waa  due,  and  nnaatiafiftd  A 
tenant  took  a  roleaae  of  the  land  from  the  grantee'a  heir,  and  paid  off  tha 
mortgage.    After  the  lapse  of  twenty-five  years,  the  widow  of  the  giantaa 
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Woog^t  aa  actUm  to  reoover  dower  in  tho  land.  It  waa  hdd  that  aba 
waa  entitled  to  dower  and  daniagMfDom  the  daailh  of  harlniabaii^  HUch- 
eoek  V.  ffarringUmf  220. 

C  8alb  bt  Hbib  ko  Bab. — ^A  aale  by  the  heir  will  not  prevent  the  widow 
from  reooTcring  damagea  from  the  death  of  the  ancestor,  nor  will  a  delay 
in  bringing  her  action  prejudice  her  claim  for  damages,  and  the  tenant^ 
if  he  would  excuse  himself  for  damages,  must  plead  tout  temps  priti.    Id. 

H,  PjuoBiTY  or. — ^The  mortgagor  has  the  legal  title,  and  his  widow  may  re- 
oover  dower  out  of  the  land  mortgaged,  and  a  tenant  deriving  title  by 
mesne  conveyances  from  the  husband  camiot  deny  his  seisin,  nor  can  he 
aet  up  the  mortgage  as  a  subsisting  title,  there  having  been  no  foreoloaura 
or  eotiy  by  the  mortgagee.    CoWna  v.  Torry,  273^ 

DURESa 
L  What  CoMgrixuTiia. — ^Duress  consists  not  merely  in  the  act  of  impriaooBp 
ment  or  other  hardship  to  which  the  party  was  subjected,  bat  in  theatata 
of  mind  produced  by  those  circumstances,  and  in  which  the  act  sought 
to  be  avoided  was  done.     Blair  v.  Coffimatij  659. 

%  EviDEMCS  AS  TO. — ^Upou  an  issue  of  duress,  therefore,  the  inquiry  must 
necessarily  be  as  to  the  state  of  mind  of  thd  person  pleading  it,  and  no 
evidence  is  so  proper  to  show  such  state  of  mind  as  his  own  acta  and  con- 
versation, when  offered  by  the  opposite  party.    Id. 

EASEMENTS. 

Bight  or  Wat  by  Nbobssttt. — When  land  of  a  debtor  is  set  off  on  ozecu« 
tion  to  which  no  access  can  be  had,  except  over  other  lands  of  the  debtoi^ 
the  creditor  may  have  set  off  to  him  a  right  of  passage  over  such  oihsr 
lands  either  separately  or  jointly  with  the  debtor.  Ta/ylar  v.  Townaetidt 
107. 

EJECTMENT. 

L  0I88IKSZK,  Natobi  or.— A  mere  entry  upon  the  land  of  another  ia  no  dia- 
aeisin;  and  where  the  plaintiff  in  ejectment  reata  upon  a  right  by  deacent 
oast»  he  must  prove  a  tortious  entry  and  expulsion  of  the  true  owner,  or 
that  the  entiy  waa  not  with  permission.    STnUhY^BurUSf  218» 

8i  Samb. — ^A  dissfflwin  which  wiU  cast  a  descent  so  as  to  bar  an  entry,  must 
be  a  disseisin  in  fact,  by  which  the  rightful  owner  haa  been  expelled  by 
violence  or  by  some  act  which  the  law  regarda  as  equivalent  in  its  effeotr 
Id. 

IL  Owneb  or  Legal  Title,  Right  to  Ejbct.— When  the  legal  title  is  in 
one,  and  there  is  an  equity  in  another,  a  tenant  in  poaaoasion,  which  may 
be  satislied  by  a  payment  or  tender  of  money,  it  is  not  neoessary  that  the 
payment  or  tender  should  be  made  before  the  commencement  of  an  eject- 
ment, but  it  may  be  done  at  the  trial,  and  judgment  may  be  entered  for 
the  plaintiff  on  such  conditions  as  the  court  and  jury  may  think  equit- 
able.    Moody  v.  Vandyke^  385. 

4b  Advebse  Possession. — A  mere  naked  possession  for  twenty  years  will  bar 
an  ejectment,  if  such  possession  be  adverse  and  hostile.  Where  the  occu* 
pant  claims  under  or  through  the  person  having  title,  he  doea  not  hold 
adversely.     Oay  v.  Moffit^  633. 
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&  PoHEMRnr  T9  Bab  BisomSErr.— To  bar  a  pl«iiiti£f  in  ejeetment^  who  has 
iiXL&  Irf  ptMMflDon  ift  illo  dofsftcmit^  stnot  proof  is  ttdCOtKpyf  not  only 
that  poaaenion  was  taken  under  a  claim  hostile  to  thai  of  the  real  owner, 
bat  that  snoh  hoitile  daim  has  oontinned  on  the  part  of  the  saooeedii^g 
tenants;  for  a  possession  originally  adireiBe  may  be  converted  into  a 
friendly  possession  by  an  agreement  to  hdd  nnder  the  penon  having 
light.     Id, 

EQUITY. 

1.  Bbldef  in  Equiit  aoaihst  Boitd  bt  Ezbcutbix.— I^  withoot  any  nn- 

dne  influence  or  compulsion  for  the  fraudulent  purpose  of  protecting  the 
estate  of  her  testator  from  the  claims  of  creditors,  an  executrix  give  her 
bond  for  a  fictitious  debt,  and  confess  a  judgment,  she  is  not  entitled  to 
relief  in  equity;  nor  wiU  the  court  lend  its  aid  to  the  obiigeei  but  will 
leave  him  to  his  remedy  at  law.  Yet  if  he  be  entitled,  independently  of 
the  transaction  in  question  to  an  account  of  assets,  the  court  will  deeree 
such  account,  and  allow  him  what  may  be  justly  due,  not  exoeediag  the 
amount  of  his  judgment;  the  rule  being  that  he  is  boond  by  his  own 
fraud,  so  far  as  it  operates  agsinst  him.     Clay  v.  WUUamB,  488. 

2.  Equttt  will  not  Entobcb  Ck)BCPOsmoNa. — A  court  of  equity  will  not 

assist  in  carrying  into  effect  compositions  of  claims  by  executors  or  other 
fiduciaries,  imless  the  party  praying  it  will  first  unfold  and  diselose  all 
the  circumstances  of  the  case,  that  the  court  may  see  there  has  been  no 
fraud,  and  that  everything  was  fair.     Id, 

8.  Belief  against  Usuiuous  Contbact. — A  bill  was  filed  to  stay  pnxseed* 
ings  upon  a  usurious  deed  of  trust,  on  the  ground  that  the  oomphunant 
had  no  opportunity  at  law  to  plead  the  usury,  but  he  prayed  for  no  dis- 
covery, but  on  the  contrary,  averred  he  had  proof  of  the  fact  It  was 
held  that  he  ought  not  to  be  relieved  upon  the  condition  of  his  paying 
the  principal  without  interest,  but  that  the  trustee  should  be  altogether 
enjoined  from  selling,  until  by  some  proper  proceeding,  taken  by  the 
cestui  que  trusty  the  validity  of  the  contract  could  be  established,  when 
the  injunction  should  be  dissolved,  but  if  not  established,  peipetoated. 
Marks  v.  Morris^  481. 

4b  Confession  of  Judgment  by  one  of  Weak  Mind. — A  c<m£assion  of 
judgment  and  release  of  equity  will  be  supported,  though  made  by  a 
man  ef  weak  understanding,  improvident  in  business  transactions, 
addicted  to  intoxication  and  embarrassed  in  his  circumstances,  snd 
though  it  was  induced  by  the  plaintiff  giving  him  time  to  pay  the  money; 
when  especially  no  other  influence  was  exerted,  and  no  fraud  was  com- 
mitted in  obtaining  such  confession,  the  same  being  deliberately  and 
voluntarily  made,  or  by  virtue  of  a  power  of  attorney  deUberstely  and 
voluntarily  executed.    Mason  v.  WVMtvms,  605. 

&  Belief  in  Case  of  Mistake. — ^Fraud  and  mistake  being  pioper  subjects 
for  relief  in  equity,  if  by  mistake  an  instrument  is  drawn  and  exeoatedt 
materially  variant  from  the  understanding  of  the  parties,  equity  will 
relieve  on  clear  proof  of  the  mistake.     Coger  v.  MeOee^  610l 

8.  In  Case  of  Omlssions. — ^If  a  party  object  to  an  instrument  on  the  ground 
that  a  stipulation  is  omitted,  and  the  other  promises  to  rectify  it^  where- 
upon  it  is  executed,  equity  will  decree  a  specific  performanoe  of  the 
promise.    Id. 
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7.  JVBBDBonov  OF  Law  Ain>  Equitt.  —  Wheie  tbe  jqrisdidaan  of  coarti 
ol  law  and  equty  is  ooiioiine&t»  a  fair  detetminatiaii  of  a  question  in 
either  ooort^  ooncladeB  the  parties  ob  the  point.    Overton  ▼.  Searcy,  665. 

iL  DiNiAL  IN  Answer. — Where^  in  order  to  give  jurisdiction  of  a  case  in 
equity,  a  disoovexy  is  sought  from  the  defendant,  who  denies  the  allega- 
tion in  his  answer,  the  bill  ooght  to  be  dismissed  witiumt  hearing  evi- 
dence.    IdL 

tL  Fbiobitt  or  Legal  Titlb— The  purchaser  of  a  l^gal  titie  for  a  valuable 
consideration  without  notice  of  an  outstanding  equity  will  not  be  affected 
by  it;  but  it  is  otherwise  as  to  a  purchaser  of  an  equitable  titie.  Ac- 
oocdingly,  a  bill  seeking  to  divest  the  legal  title  in  the  gcaatse  and  third 
persoDS  claiming  under  him,  upon  the  ground  that  the  wanrant  on  which 
the  grant  is  founded  was  the  property  of  the  complainants,  is  good  as 
against  the  grantee,  but  cannot  be  sustained  against  the  other  defendants 
elahning  under  such  grantee,  without  alleging  that  no  valuable  considera- 
tion was  paid  by  them,  or  that  they  knew  of  the  complainant's  equity 
either  at  or  before  the  consideration  was  paid  or  the  conveyance  made. 
Perkma  v.  Hcufs,  680. 

Ml  Nbolbct  rro  makk  Lboal  Bsfensb.— A  bill  in  equity  will  not  be  sus- 
tained for  relief  against  a  judgment  at  law,  upon  a  purely  legal  defense, 
of  which  a  party  neglected  to  avail  himself.  Accordingly,  a  bill  is  de- 
muzrable  which  seeks  to  have  certain  credits  allowed  on  a  judgment, 
upon  the  ground  that  defendant  knew  that  complainant  was  entitied  to 
the  credits  and  omitted  to  allow  them  in  the  trial  at  law,  and  the  com« 
plaint  failed  to  attend  the  trial  trusting  that  the  credits  would  be  given. 
Beeves  v.  Hogan^  684. 

IL  Beldo*  after  Judgment  at  Law.  — A  court  of  equity  will  give  relief 
alter  a  judgment  at  law,  where  the  legal  remedy  is  not  plain,  and  where 
the  defendant  answers  and  the  cause  is  heard  upon  its  merits,  and  when 
it  clearly  appears  that  the  complainant  is  entitled  to  relief  in  some  jurisdic- 
tion.    Drew  V.  Clarhe,  69a 

See  Bonds;  Mistake,  1,  2,  3;  Statdti  of  Limixation8»  1,  2. 

EVIDENCE. 

L  UaAOX— Pabol  Evidence  Admissible. — Parol  evidence  is  admissible  to 
show  that  by  the  general  usage  among  merchants  and  underwriters  the 
word  "  roots  **  in  policies,  is  confined  to  such  roots  as  are  perishable  in 
their  own  nature;  and  that  sarsapaiiUa  is  not  a  root  perishable  in  its 
nature,  or  included  under  that  term  in  the  memorandum  of  the  policy. 
CoU  V.  Conrnerdal  Ins.  Co,  282. 

ti  Pabol  Evidenge  Inaiibcissible.— The  time  of  payment  is  part  of  the  orig- 
inal contract,  and  if  no  time  of  payment  is  expressed  in  a  note,  it  is  pay- 
able immediately,  and  parol  evidence  is  inadmissible  to  show  a  different 
time  of  payment.     Thompeon  v.  Ketchajn,  332. 

IL  Pfeomro  Execution  of  Bond. — ^If  the  subscribing  witness  to  a  bond  is 
out  of  the  jurisdiction  of  the  court,  and  upon  diligent  inquiry  no  person 
oan  be  found  within  the  jurisdiction  who  can  prove  his  handwriting,  that 
of  the  obligor  may  be  proved.    Clark  v.  Sanderson,  368. 

4  Pabol  Evidence  to  Estabush  Trust. — ^The  statute  of  frauds  of  Penn- 
sylvania does  not  prohibit  a  trust  from  being  established  by  parol.    Ac- 
Am.  Dec.  Vol..  Y-^ 
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eordiiigly  in  ejeotment  by  the  deyisees  of  A.  ftgainrt  B.,  parol  erideiioe  of 
the  declarations  of  A.  is  admiasible,  that  the  land  ahe  had  pnrdhaaed  in 
her  own  name  was  booght  for  the  use  of  Bw,  with  money  in  whieh  her 
husband  had  given  her  only  a  life-estate  by  his  will,  and  had  devised  it 
to  K  after  her  death.    Oerman  v.  OaJbbaH  372^ 

&  yoLUKTABY  AiTiDAViT  A8  EnDZNGs. — ^A  voluntaiy  affidavit  ranks  in 
equal  grade  with  hearsay  testimony  in  the  scale  of  evidenoe^  and  in  no 
oase  is  received  where  better  testimony  is  obtainable.  PcUUraon  r.  Mary* 
land  Ina.  Co,,  419. 

6b  Kabihb  Protest. — ^A  marine  protest  is  merely  considered  as  a  voluntary 
affidavit;  for  a  notary  pnbUo  has  no  authority  to  take  soch  protest  under 
the  lex  fnercatoritu    IcL 

7.  Pbotbbt  ov  Captain. — The  protest  of  the  captain  is  not  the  beet  evidence 
the  nature  of  the  transaction  admits  of;  it  is  not  to  be  considered  as  a  de- 
position de  bene  eue;  and  it  cannot  be  used  as  prima  fade  evidence 
only.     Id, 

t.  Action  fob  Mesne  Pboftfs, — In  an  action  of  trespass  for  mesne  profits* 
it  was  held  that  the  judgment  in  ejectment  was  competent  evidence  to 
maintain  the  action,  although  an  appeal  from  the  judgment  of  ejectment 
was  pending,  and  no  writ  of  possession  had  been  taken  out,  nor  any  entry 
made.  The  tenant  is  estopped  by  his  admission  of  lease,  entry  and  ous- 
ter, and  cannot  controvert  either  the  title  or  the  possession  of  the  plaintiff 
Shipley  V.  Alexander,  421. 

ti  Illeoitimaot.  —The  declarations  of  a  husband  that  a  child  bom  in  wedlock 
is  not  his,  are  not  sufficient  to  prove  its  iUegitimaoy,  notwithstanding  it 
was  bom  only  three  months  after  the  marriage^  and  a  separation  between 
his  wife  and  himself  soon  after  took  place  by  mutual  consent.  Bowlee  v. 
Bmgham,  497. 

lOi  Or  WiTB  against  HnsBAin>.— In  an  indictment  for  an  assault  and  bat- 
tery on  the  wife  by  the  husband,  she  is  a  competent  witneaa^  where  there 
was  no  other  person  present  when  the  ofifeoBse  was  committod.  SUUe  v. 
Davis,  529. 

11.  Pabol  Aobxsbcent  Ai;nEBiNO  Tdcb.  —  A  subsequent  paiol  agreement  Is 
good  to  alter  the  time  for  executing  a  written  agreement^  wiMn  it  does 
not  contradict  or  vary  the  tspns  of  the  original  written  oontnd  Soh' 
nums  V.  Jones,  538. 

ISi  Pabol  Evidence — Bule  as  to  Admission.  — Parol  evidenoe  is  not  ad- 
missible to  contradict  the  common  technical  meaning  of  weeds  in  *  writ- 
ten instrument.    Coger  v.  McGee,  610. 

18k  Pabol  Evidsnob  as  to  Quantitt,  ETa — Where  a  covenoifc  to  oonvey 
land  is  silent  as  to  the  precise  quantity,  quality  and  boundaries^  parol 
evidence  is  admissible  as  to  these  points;  but  not  as  to  the  meaning  of  the 
oovenant  so  fares  it  goes.    Cock  v.  Taylor,  650. 

14.  QnALDiOATiON  ov  WiTNEBS.— No  pcTSon  can  be  a  witne«  who  does  not 
believe  in  a  future  state  of  rewards  and  punishments,  but  evidenoe  of  a 
settled  belief,  not  slight  or  casual  sayings^  should  be  produoed.  StaU  v. 
Cooper,  656. 

15.  VoTKB. — A  voter  by  ballot  cannot  be  compelled  to  disclose  for  whom  he 
voted,  but  his  evidence  given  voluntarily  may  be  received.  Brewer  v. 
Weakley,  ^&6. 
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Itt.  PBOOf  Of  CoNSZBaaATiOK.^A  ooDBideration  may  be  established  by  parol, 
oomristent  with  that  ezpresaed  in  the  deed,  as  marriage,  where  the  con- 
sideiation  recited  is  natural  love  and  affection.    Sneed  ▼.  Hooper^  691. 

17.  ImroiOB. — ^An  invoice  is  no  evidence  against  the  master  of  a  vessel  as  to 
the  contents  of  packages  shipped.     UrqukairU  v.  iSdMison,  710. 

IS.  SxAL. — Spanish  governor's  orders  prove  themselves  withoat  a  seaL 
Hayea  v.  Berwick^  727. 

19.  Pbcbukftion  of  Db^th. — ^By  the  civil  law,  death  is  never  presamed 
from  absence;  for  an  absentee  is  presomed  to  live  till  the  contrary  is 
proved,  or  nntQ  he  attains  the  age  of  a  hundred  years.    Id. 

See  Common  CATtRTiw,  6;  Dxeds,  4;  Dukus,  2;  FosxiaK  Jttdombvts,  %  3, 
4»  6;  Maligioub  Pbobboutiok,  2;  Malpracticii,  1,  2,  8;  TBaspiss,  2; 
Wills,  2. 

EXBCUTIONa 
L  Lbvy— Power  ov  OmcEB. — ^In  the  levy  of  an  execution  an  officer  may 
lawfully  enter  premises,  cut  down,  seize  and  sell  as  personal  estate,  com 
or  other  product  of  the  soil  there  growing,  when  ripo,  and  in  a  fit  state 
to  be  gathered.    PenkaUow  v.  IhngfU,  21. 

ti  Friobity. — ^Where  two  judgments  in  favor  of  different  pUuntiffii  a^psinst 
the  same  defendant  were  filed  and  docketed  on  the  same  day,  and  one  of 
*  them  levied  and  had  the  lands  of  the  defendant  advertised  for  sale  three 
weeks  before  the  execution  on  the  other  judgment  was  delivered,  and 
the  sheriff  afterwards  sold  the  land  advertised,  it  was  held  that  the  first 
execution  having  begun  to  be  executed  before  the  deUveiy  of  the  second 
had  the  priority  as  to  the  time  of  sale  which  could  not  be  defeated  by 
the  second  execution.    Adama  v.  I^ifer,  344. 

IL  Lmr  ov.— An  execution  is  not  a  lien  so  as  to  bind  the  goods  of  the  debWr 
Qatil  it  is  delivered  to  the  sherifiL    Beah  v.  (TiierM^,  848. 

EXEOUTOBS  AND  ADMINISTBATOBa 
L  LuBiLOT  OF  ADMonBTBATOB  ON  Ck>TBNANTS  IN  Dexd.— The  admhus- 
tmtors  of  an  insolvent  estate^  under  an  order  of  court  for  the  sale  of  the 
intestate's  real  estate,  sold  an  equity  of  redemption,  of  which  the  in- 
testate was  supposed  to  die  seised  (the  grantees  at  the  same  time  pur- 
ehaiiing  an  assignment  of  the  mortgage),  and  the  administrators  cove- 
nanted in  the  deed  in  their  capacity  as  administrators,  that  "they,  as 
administrators,  are  lawfully  seised  of  the  premises;  that  they  are  dear 
of  all  incumbrances  except  the  mortgage;  that  they  have  in  their  said 
capacity  good  right  to  sell,  etc. ;  that  as  administrators  they  will  war- 
ranty etc.,  agiiinst  the  lawful  claims  of  all  persons,"  and  signed  and 
sealed  the  deed  as  administrators.  In  an  action  against  them  upon  a 
covenant  of  warranty  after  eviction  it  was  held  that  th^  were  personally* 
liable  on  their  covenant.    Sumner  v.  WUUanu,  88. 

%  MxABOBi  OF  Damages. — ^Ihe  measure  of  damages  in  such  case  was  held 
to  be  the  consideration  money  and  interest,  with  the  costs  that  had 
arisen  to  the  grantees  in  defending,  and  did  not  include  the  money  paid 
for  the  assignment  of  the  mortgage,  nor  for  the  release  of  dower  by  the 
intestate's  widow.    Id. 
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1  LuBnjTT  ov  iLniaHjBnuTOB&— An  intesteie  ocnTieyed  knd  by  dead 
with  oovwiaatBt  in  wbiek  he  bound  bimaftlf,  hie  han,  ezeeoton  and  ad- 
ministimtorB.  After  his  deftfch  the  estate  tamed  out  to  be  aolvent, 
although  represented  as  insolvent^  and  the  residuum  was  diatiilmted  and 
paid  over  to  the  heir.  After  the  final  settlement  and  distribation  the 
grantee  was  evicted  by  a  paramount  title.  In  an  action  for  breach  of 
covenant  by  the  grantee  against  the  admimstrators,  it  was  held  that  the 
administrators  were  not  liable.     Booth  v.  Starr^  149. 

4  Salb  by  Kxecutors. — A  testator  appointed  three  executors  and  gave 
them  power  to  sell  his  lands  as  foUows:  "The  executors,  namely  (naming 
them),  shall  be  empowered  to  sell  my  land  and  give  a  good  rights  Whsn 
my  debts  are  paid,  if  anything  should  remain,  my  wife  shall  keep^"  etc. 
Two  of  the  executors  declined  to  act»  and  it  was  held  that  the  third  had 
authority  to  selL     Zebach  v.  SmUh,  352. 

Si  Sals  by  Ezecutobs. — ^Where  there  is  a  naked  pow«r  to  exeenton  to  aeU, 
and  they  renounce,  administrators  eum  tettamento  camexo  have  no  power 
at  common  law  to  sell,  and  although  the  object  ol  the  sale  be  the  pay« 
ment  of  debts.    Moody  v.  Vcmdyhef  386. 

ft.  Chabob  of  Rxnts  and  Provitb  to  Exbcutobs.— Bents  and  profits  of  landt 
the  possession  of  which  was  unlawfully  withheld  by  the  ancestor  in  his 
life-time,  and  by  his  heirs  after  his  death,  ought  not  to  be  chaiged  a^pyoit 
his  executors  and  heirs  jointly,  but  apportioned  among  them  aooocdi^g 
to  their  respective  interests.    BoherU  v.  SUaUon^  463. 

7.  Dbfbctive  ExBOunoN  ov  Foweb  by  Exbcutobs.— Ab  far  as  poanble^  a 
court  of  equity  will  supply  any  defect  in  the  execution  of  a  power  given 
by  a  will  to  executors  or  trustees,  to  sell  lands  for  payment  of  debts  or 
legacies.  Hence  a  conveyance  by  one  only  of  three  executors  or  trustees^ 
will  be  supported  in  favor  of  a  purchaser  for  a  valuable  coosidetmtian; 
and  though  it  be  provided  by  the  will,  that  if  one  or  more  of  the  execn* 
tors  or  trustees  should  die  before  the  trust  was  executed,  others  should 
be  appointed  by  the  survivors  jointly  with  them  to  comptela  the  execu- 
tion of  the  trust.    Id, 

ib  Power  oi*  Executobs  to  Sbll. — Three  executon  were  given  power  to  seD 
to  satisfy  debts,  and  two  only  qualified,  and  the  other  never  intermed- 
dled, but  did  not  formally  remounce  as  executor.  A  sale  by  the  two 
executors  twenty  years  after  the  testator's  death,  was  held  valid,  the 
ether  then  livin^^  and  not  refoaiiig  to  join.  The  power  is  atiaohed  to 
the  (^ce,  and  not  to  the  persons  named  as  exeenton.  Magr  t.  Peof  , 
521. 

ii  PRISUMFTION  OV  BAruNGiAixoN.— The  oonit  will  pramme  a  itiminmatksi 
after  such  alapse  of  time.  A  formal  ramnoiation  in  open  oonzi  is  un- 
necessary; it  only  affords  easier  proof  of  the  fact    Id, 

IOl  Powxb  ov  Exboutdb  ovb&  Pbbbokal  Bstati.— An  exeeutor  or  an  admin- 
istrator may  sell,  give  away,  or  dispose  o^  as  he  tiiinks  pteper,  the  goods 
and  chattels  of  the  testator  or  intestate;  lor  so  completely  are  the  aaseti 
the  property  of  the  personal  representative^  in  l^gal  oonteinplation,  thst 
claims  against  him,  in  respect  to  assets  in  his  hands,  are  personal  de- 
mands at  law.  But  it  is  otherwise  in  equity,  which  follows  the  funds  or 
assets,  though  in  other  hands,  when  there  has  been  collusion.  Sntmd  v. 
Hooper,  691. 
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IL  LiABiLrrr  of  Psbsonal  RxFRXBENTATiyE.~-A  yoluBUry  gift  by  the  per- 
sonal representative,  without  any  consideratioii,  ia  oartMiily  Toidable 
when  there  is  a  deficiency  of  assets;  for  in  sach  case  the  law  will  pMome 
fraud  or  contrivance  to  commit  a  devastavU.    IcL 

12  Title  to  Personal  Propertt  in  Reprbseittativb.  ^Neither  legstoea  nor 
distribatees  have  a  right  of  property  in  the  goods  and  chattek  of  the 
decedent  until  the  assent  of  the  personal  representativB  is  given;  they 
have  only  an  inchoate  right  in  the  surplus  after  payment  of  debts,  which 
is  only  a  right  of  action,  the  property  remaining  in  the  lepnsentative. 
Id. 

PACTORa 

1.  Saul — ^Where  it  was  the  usage  at  a  particular  place  for  a  factor  to  sell  on 
credit,  and  one  having  had  goods  consigned  to  him  sold  on  three  months* 
credit,  taking  in  payment  the  purchaser's  promissory  note  to  himself^ 
and  the  purchaser  afterwards  became  bankrupt,  it  was  held  that  the  fac- 
tor was  not  liable  for  the  value  of  the  goods  sold.    Goodenow  v.  Tyler,  22. 

%  Idmm. — A  sale  by  a  factor  creates  a  contract  between  the  owner  and  the 
buyer,  and  if  on  credit,  the  buyer  may  not  pay  the  factor  after  notice 
frcon  the  owner,  except  where  the  factor  sells  in  his  own  name,  and  is 
responsible  to  the  owner  for  the  price,  whether  collected  or  not;  or  where 
he  sells  to  his  own  creditor,  there  being  mutual  dealiogs  between  them. 
Kelley  v.  MuMon,  47. 

IL  Selling  on  Obedit. — A  factor,  receiving  no  instructions  to  the  contrary, 
may  sell,  on  the  usual  credit^  provided  he  does  not  unreasonably  extend 
the  term  of  credit,  and  uses  due  diligence  to  ascertain  the  solvency  of 
the  purchaser.     Van  Aim  v,  Vanderpool,  192. 

4b  Lbn  or.  — The  liability  of  a  &ctor  for  bills  indorsed  by  him  for  his  principal, 
with  a  reasonable  apprehension  of  danger,  on  that  account  gives  him  a 
lien  on  other  bills  of  his  principal  in  lus  hands,  and  the  fact  of  his  re- 
ceiving a  commission  for  his  indorsementi  makeano  diiforeaoe.  Hodgmm 
V.  Pay^on^  499. 

PEMES  COVERT. 

L  Skpabatb  PltOFSBTT. — ^The  separate  property  of  a/eme  ecveri  as  to  which 
equity  oonaidera  her  as  %fem€  sole,  is  that  property  alone  which  is  settled 
to  her  sole  and  separate  use  by  some  wiU  in  writing,  with  a  power  ex- 
pressly or  impliedly  given  her  of  managing  it  without  the  concurrence  of 
her  husband.     Butler  v.  Buekmgham,  174. 

%  AoBESMENT  POR  Salb  BY  WiTB. — ^An  agreement  by  %fem€  covert,  with 
the  assent  of  her  husband,  for  the  sale  of  her  real  estate  is  void,  and  in 
equity  cannot  be  enforced  against  her.    IcL 

IL  Iiabiutt  of  Wire's  Separate  Estate.  ~A  wife,  previous  to  her  mar- 
riage, joined  with  her  intended  husband  in  the  conveyance  of  certain 
property  to  trustees  for  the  use  of  herself  and  husband.  After  the  mar* 
xiage  she  became  indebted  for  goods  supplied,  and  in  part  for  the  benefit 
of  the  trust  property.  No  payments  having  been  made,  it  was  agreed 
that  if  the  creditor  would  give  time,  the  husband  and  wife  should  join  in 
m  bond  to  pay  the  debt,  which  was  done  with  the  concurrence  of  one  of 
the  trustees.  No  payments  having  been  made,  a  bill  was  filed  to  com- 
pel payment  out  of  the  trust  estate,  after  which  the  husband  and  one  of 
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the  tmttees  died.    Olie  ImU  bemg  toWtwI,  H  wm  hdd  liy  tiw  oooii  of 
«|ypMli  Twexmng  the  chanoeUor's  decree,  thi*  the  irifa^ 
BO*  liable.    Ewmg  v.  Smith,  567. 


FIXTURES. 

Bozu>ni08. — ^A  mortgagee  after  recovery  in  ttgoity  hj  tha  mortpigor  to  19- 
deem,  and  before  pooBceoion  taken  under  the  Jndgment,  may  lawfully 
take  down,  and  carry  away  any  boildinga  erected  by  him  on  the  land 
mortgaged,  the  materiala  of  whioh  were  hia  own,  and  not  ao  <wMWi^«feail 
with  the  aoil  as  that  they  cannot  be  removed  without  pnjndioa  to  it 
Taifhr  ▼.  Tawiuend,  107. 

FOEEIGN  JUDGMENTS. 
L  Aanax  upon. — ^An  action  may  be  maintained  npon  a  jndgmwit  cf  a  lofw 
eign  court,  but  such  judgment  is  only  jTrimayacis  evidenoe,  and  the  d^ 
fendant  oan  only  avail  himself  of'  whatever  defenses  he  would  hnve  had 
in  an  action  for  the  original  cause.    BvUrick  v.  Attain  108. 

ti  YtBDiOATiOK. — ^The  affidaivit  of  one  who  assisted  the  dark  of  the  loraign 
ooort  in  comparing  the  copy,  and  saw  him  attest  it,  is  a  suffioieot  verifi- 
cation of  the  judgment.    Id, 

H  Fuu.  ov  JuBiSDicnoN. — ^Where  the  fonner  judgment  was  rendered  on 
the  default  of  the  defendant,  he  may  avoid  the  judgment  by  ahowing 
that  he  was  not  within  the  jurisdiction  of  the  foreign  court    /d 

4l  C0NOLU8IVXNBSS  OF  Admtrat.ty  Skntsngk. — ^The  sentences  of  foceigD 
courts  of  admiralty  are  conclusive  only  when  they  distinctly  and  speci- 
fically state  the  causes  of  condemnation.  Accordingly,  where  a  vessel 
and  cargo  were  condemned  for  a  rescue  from  the  possession  of  a  bellig- 
erent captor,  or  ''otherwise,*'  the  assured  were  permitted  to  ^ive  eri- 
denoe  disproving  the  alleged  rescue.    Robmaon  v.  Jonu,  114. 

Ik  JcDOKENT  ov  ANOTHSR  State,  Authentigatiok  of.^A  copy  of  the 
record  of  a  judgment  before  a  justice  of  the  peace  in  Vennont,  authenti- 
cated only  by  his  certificate  as  such  justice,  stating  that  it  is  a  true  copy 
of  the  files  and  records  remaining  in  his  office,  is  not  admissible  as  evi- 
dence in  the  courts  of  another  state,  not  being  authenticated  in  the  mode 
prescribed  by  the  act  of  congress.     BismU  v.  Edwards,  166. 

C  JusauxzTT  OF  Anotheb  State. — An  action  cannot  be  maintained  on  a 
Judgment  recovered  in  another  state  against  bail  where  the  prooeeding 
was  by  attachment,  without  any  personal  summons  or  actual  notioe  to 
the  bail,  who  at  the  time  was  not  in  the  state;  and  in  this  respect  there 
k  no  differenoe  between  a  suit  against  hail  and  a  aoit  agidBst  tha 
pd.    Bttbkmm  t.  Ward^  827. 

FOBGEBT. 
Sea  CBOOirAL  Law^  1*  % 

FRAUD. 

L  Jm  Saxji  of  Laxik— a  court  of  equity  will  grant  nUsf  wtea  tha 

of  real  estate,  by  false  and  fraudulent  representations  respecting  its  qual- 
ity, induces  another  to  purchase  it,  when  he  was  not  in  a  situation  to 
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■io«rtiin  its  quality  hy  ordiaaiy  diligence^  Hid  where  adequate  remedy 
at  law  cannot  be  bad.    Sherwood  y.  SoMon^  167. 

ft  BMOreBToy  ov  Ooktbagt.— Fraud  will  vitiate  any  oontraot,  and  if  the 
eontraot  be  void,  on  the  ground  of  fraud,  the  party  may  waive  it,  and 
bring  an  action  of  €L8aump9iL  Accordingly,  where  on  a  sale  the  vendor 
takes  the  note  of  a  third  pexson,  payable  at  a  future  day,  in  payment,  at 
hia  own  riak,  and  there  is  a  fraudulent  representation  by  the  vendee  as 
to  the  note,  the  vendor  may  bring  his  action  immediately  for  goods  sold 
and  delivered.     WUUon  v.  Force,  195. 

%  BaPBESKBTiATioirs  AS  TO  Akother's  Credit. — Where  a  perM>n  wa» 
applied  to  for  information  as  to  the  solvency  of  a  party,  and  he  knew  that 
party  to  be  insolvent  and  yet  represented  him  to  be  a  man  of  good  credit^ 
it  was  held  that  an  action  would  lie  against  him  by  one  having  sustained' 
loss  by  such  false  representations,  notwithstanding  the  representationa- 
wwe  made  by  paroL    UpUm  v.  VaUf  210. 

4b  PuBOHASB  ROM  JaDGMENT  DEBTOB.~That  a  porohsser  of  goods  knows 
of  a  Judgment  against  the  vendor  at  the  time  of  sale^  will  not  of  itself 
lender  the  sale  fraudulent  and  void;  but  if  he  knows  of  the  judgmoit 
and  purchases  with  the  view  and  for  the  purpose  of  defeating  an  execu- 
tion on  such  judgment,  it  is  fraudulent^  though  a  full  price  be  paid. 
BecUa  v.  Ouemaey,  343. 

ib  NON-DXLIVEBT  OF  GooDS. — The  non-delivery  of  the  goods  to  the  vendee 
at  the  time  of  sale  is  only  prima  fade  evidence  of  fraud,  and  is  open  to 
explanation.    IcL 

C  Br  AoKNT. — ^Where  an  agent  employed  to  sell  a  tract  of  land  becomes 
himself  the  purchaser  from  his  principal,  beam  whom  he  conceals  the  fact 
that  a  higher  price  could  be  obtained,  he  is  guilty  of  a  fraud,  which  will 
render  the  purchase  void.    Mostly  v.  Buehf  608. 

7*  BauEF  xs  Equitt. — In  such  case  equity  will  compel  him  to  reconvey,  on 
his  receiving  back  his  purchase-money  with  interests,  and  compel  him  to 
account  for  rents  and  profits.    Id, 

C  BaooTBBT. — ^Where  there  has  been  any  fraud  in  the  contract,  the  plain ti% 
In  Uk  action  of  cLsaumpsitf  may  recover  upon  an  express,  as  weU  as  upon 
an  implied  warranty,  but  the  declaration  must  aver  the  warranty  and  its 
breach,  and  the  scienter  of  the  defendant.    Houston  v.  OUbert,  642. 

il  SeumTJUL — Where  both  parties  may  be  presumed  ignorant  of  the  unsound- 
ness or  defect  which  is  alleged  to  annul  the  contract,  or  for  a  reduction 
of  the  consideration,  a  scienter  need  not  be  stated,  but  only  that  under 
the  circumstances  the  defendant  thereby  warranted,  etc.    Id, 
See  Sales,  2;  Statute  ov  Ldotationb,  4. 

FRAUDULENT  (X)NVEYANOES. 

?1XJ]>  AOAINBT  Whou.  —Where  a  person  makes  a  fraudulent  conveyance  of 

bis  goods  to  another  for  the  purpose  of  defeating  his  creditors,  and  dies 

intestate^  the  conveyance,  though  void  as  against  creditors,  is  good  against 

the  intestate,  and  an  action  may  be  maintained  against  the  administrator 

for  the  goods,  who  has  no  right  to  impeach  the  conveyance.    Osborne  v. 

JfoM,  252. 

See  Deeds,  7;  Marbiaoe  Settuqcsnie. 
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HUSBAND  AND  WIFE. 

L  Lkabiutt  ov  HusBAin).— When  a  hnBbaad  and  wife  separate  bj  oonaent» 
under  an  agreement  that  he  shall  provide  her  with  a  competent  eeparato 
maintenance,  and  he  pays  it  accordingly,  he  is  not  liable  for  necesBariei 
supplied  to  her;  bat  where  the  agreement  on  the  part  of  the  hnsbend  to 
pay  a  certain  aom  to  hie  wife,  or  provide  her  with  a  separate  maintenance, 
was  not  reduced  to  writing  and  no  evidence  of  a  payment  having  been 
made,  he  is  liable  for  goods  famished  to  his  wife  daring  the  separation. 
Baker  v.  Barney,  326. 

%  Ajxtshxtptial  AoBEEiCENT. — A  contract  between  a  hosband  and  wife  made 
before  marriage,  giving  the  wife,  to  her  separate  nse,  whatever  proper^ 
she  owned  before  maniage,  and  subject  to  her  disposition  by  declaration 
or  writing  in  the  nature  of  a  will,  notwithstanding  ooverture,  is  valid 
without  tiie  intervention  of  trustees;  and  a  court  d  equity  will  enfdroe 
the  agreement  against  devisees  under  the  husbaod'a  will,  whars  the  wifs 
has  made  a  dispo»itiOP  of  the  property.    Cfrottwaigki  t.  JSTtrtdhliMonv  6l9l 

See  EviDBKCH^  10. 

mCUMBRANGBS. 

See  OOYEHASTBt  fiL 

mSUBANCE  (MARINE). 

L  DxviATioir.— A  vc^yage  was  insured  to  either  or  both  of  two  pcntSf  tiie 
master  elected  to  go  to  the  first-mentioned  port^  but  waa  prsventsd  by 
temporary  causes  insured  against.  It  was  held  to  be  no  deviation  when 
he  put  into  a  third  port  to  gain  information  as  to  which  of  the  two  ports 
he  had  better  go.     Clark  v.  United  Ins.  Co.,  60. 

SL  Valuxd  Pouct,  in  Case  ov  Pabtial  Losa.~In  the  adjuatmsnt  of  par- 
tial losses  in  oases  of  general  average^  valued  policies  are  to  be  treated 
like  open  policies.     Id, 

H  Liability  ov  Insubxr  in  Gbneral  AvEBAas. — In  cases  of  a  loss  ad- 
justed by  average  and  contribution  upon  the  respective  interests  of  the 
parties,  the  insurers  are  liable  in  the  proportion  which  the  sum  under- 
written by  them  bears  to  the  actual  value  of  the  property  when  insured, 
but  not  for  any  contribution  calculated  upon  the  increased  value  and 
profits  of  the  property  insured,  which  may  have  been  estimated  at  the 
time  of  the  adjustment  of  the  average.    Id, 

4i  Ck>in>EiCNATioN  ov  Neutbal. — ^A  rescue  by  the  crew  of  a  neutral  veaselt 
arrested  and  detained  by  a  belligerent  armed  vessel  for  an  alleged  viola- 
tion of  neutrality,  is  a  good  cause  of  condemnation,  and  a  loss  happening 
from  this  cause  is  not  within  the  perils  insured.     Bobifuan  v.  Jones,  114. 

0b  Babbatbt. — ^A  resistance  by  the  master  and  seamen  of  a  neutral  vessel  to 
the  search  of  a  belligerent  is  barratry.    Broum  v.  Union  Ins.  Co.^  123. 

I.  Abandonment  not  JuannsD  by  Fbab  ov  Caftobi.  —  Fear  of  ^am  or 
capture  merely  will  not  justify  an  abandonment.  Henee  a  law  of  the 
oountry  to  which  the  vessel  is  bound,  not  shutting  the  port  geiMially, 
but  only  subjecting  vessels  which  arrive  there  under  certain  ciioiim- 
stances,  to  confiscation,  will  not  justify  a  breaking  up  of  the  voyage  and 
an  abandonment,  unless  it  is  certain  beyond  reasonable  doubt  that  the 
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Iftw  applied  to  the  eaee,  and  that  on  the  anival  of  Hie  rtmA  it  wonld 
have  been  enforced  against  her.    Craig  ▼.  UnUed  Im,  Co.,  222. 

7.  UsAOX  Ck>NTBOLiJNo  PouoT. — ^If  any  of  the  terms  used  in  a  policy  have 
by  the  known  usage  of  trade,  or  by  use  and  praetioe  as  between  insurer 
and  insured,  acquired  an  appropriate  sense,  they  are  to  be  oonstmed  ac- 
cordingly.    CoU  V.  CammerekU  Ina.  Co,^  282. 

8w  Abandonments-How  Affectkd  bt  Subsbquznt  Aoib. — ^Where  the  righb 
of  the  insured,  has  been,  at  a  certain  period,  fixed  to  abandon,  as  for  a 
total  loss,  on  a  capture,  the  sabseqnent  sets  of  the  captain,  in  endeavor- 
ing to  make  a  compromise  with  the  captors,  in  taking  an  appeal  and  in 
purchasing  the  vessel  from  the  captors,  were  held  not  to  prejudice  the 
right  of  the  insured,  who  were  entitled  to  reoover  for  a  total  loss,  as  also 
for  all  expenses  incurred  in  endeavoring  to  reoover  the  property  prior  to 
the  compromise  between  the  master  and  the  captors,  which  expenses 
were  to  be  apportioned  as  general  average,  and  borne  by  the  vessel,  freight 
and  cargo;  but  the  insured  on  the  vessel,  could  only  zeoover  the  propor- 
tion chargeable  to  the  vessel    Jumel  v.  Marim  In$,  Co,,  28S. 

tl  BaoovBBT  OF  Gbnbul  AvxBAax  fbom  lN8UBBB&~The  rule  that  the  in- 
sured  may  recover,  in  the  first  instanoe,  of  the  insurers  on  the  vessel,  the 
whole  general  average^  does  not  apply  to  the  case  where  the  ship,  frei£^t» 
and  cargo  belong  to  the  same  person,  and  the  freight  and  oaigo  are  not 
insured.     IcL 

M.  SuBVBT  DxnBXXMiNO  UnsoundkbsSw^-A  policy  contained  the  clause 
'*  that  if  the  vessel  upon  a  regular  survey,  should  be  declared  unseaworthy, 
by  reanon  of  her  being  unsound  or  rotten,  or  incapable  of  prosecuting  her 
voyage^  on  account  of  her  being  unsound  or  rotten,  the  insurers  should 
not  be  bound  to  pay  their  subscription.  '*  The  survey  stated  injuries  aris- 
ing from  storms,  besides  the  decay  of  her  timbers.  It  was  h^d  that  as 
the  survey  and  condemnation  for  unseaworthiness  did  not  proceed  on  the 
ade  ground  of  rottenness  or  decay,  but  on  that  fact  connected  with  other 
matters,  it  was  not  conclusive,  and  the  insured  were  entitled  to  recover. 
H(^f  V.  Marine  Ins.  Co.,  331. 

IL  Pboov  of  Loss. — ^The  clause  in  a  policy  that  the  loss  is  to  be  paid  within 
thirty  days  after  proof  of  interest  and  loss,  is  merely  to  furnish  reason- 
able information  to  the  insurer,  and  is  liberally  construed  to  require  only 
the  best  evidence  of  the  fact  in  the  possession  of  the  party  at  the  timeu 
Barker  v.  Phanix  Ins.  Co.,  339. 

19L  Subjbcts  of  Obnxral  Avzbaob. — ^Wages  and  provisions  of  the  crew,  the 
expenses  of  unloading,  repairing,  reloading,  storage,  eta,  when  a  vessel 
meets  with  an  accident,  are  subjects  of  general  average.    Id. 

Vk  Wabrantt  of  National  Celaracteb.— Where  the  insurance  was  ex- 
pressed to  be  on  the  **good  American  ship  called  the  Rodman,"  it  was 
held  to  be  a  warranty  that  the  ship  was  American,  and  proof  that  she 
was  owned  by  an  American  citizen,  and  had  all  the  papers  for  an  American 
vessel,  except  a  register,  having  sailed  with  a  sea-letter  only,  was  held  to 
be  sufficient  evidence  of  a  compliance  with  the  warranty.    Id. 

14  Bottokbt,  what  CoNSTiruTES.— To  constitute  a  bottomry,  where  mom 
than  legal  interest  is  reserved,  it  is  essential  that  the  money  lent  ai.d 
interest  should  be  put  at  risk.  If  they  are  payable  at  all  events,  or  if 
there  is  collateral  security  given  for  them,  which  is  payable  at  all  events^ 
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no  matter  bj  what  name  the  ooDtmet  is  ealMt  H  k  not  a  bottomry. 
Jmming9  ▼.  /lu.  Co.  of  PemuyltaniOf  40L 

lik  Wabbautt  iir  Pou€T.— The  wazraaty  in  a  polioycf  inrazaiioe,  that  the 
IBoperl^  belongi  to  the  inaiixed,  ia  falaffled  bj  his  having  cofneealed 
papers  on  board  the  voaaol  at  the  time  of  capture^  having  praotloed  arti- 
lloe  to  prarent  their  detection,  and  by  the  nae  of  fiotitioiia  namaa  for  the 
pnrpoae.    Oarrere  ▼.  Union  Ina,  Co.,  437. 

lib  Waokb  PouoT.—For  a  preminm  of  two  and  a  half  per  eent,  A.  agreed 
with  K  to  insoie  a  n^gro  alave  at  the  time  reported  to  be  lost  on  board 
a  boat  K  had  no  interest  in  the  n^gro;  bnt  his  loss  being  proved  as 
leportedt  he  was  held  entitled  to  reoover  his  valae.  Sktpketd  v.  BsiBfsr» 
017. 

INPANOY. 

L  B»BT  TO  Bsrusr  MiHOBa.— Under  the  act  of  ooggrcss,  empowering  imlirt 
mente  in  the  navy,  an  infuit  who  has  arrived  at  years  of  discretion^  hav- 
ing no  father,  master  or  guardian,  may  make  a  valid  oontract  to  serve 
aooording  to  the  aot^  althongh  he  has  a  mother  with  whom  he  resides  at 
the  time,  and  whose  oonsent  was  not  obtained.  ConmumweaUk  v.  if«p- 
ray,  412. 

%  Idxm. — Ckmgreas  has  the  ri^t  to  anthorise  minors  to  enter  into  sneh  oan> 
tracte.    Id. 

9.  Ihvabt  DBVXNDtAKTB.— It  is  eiror  to  enter  a  decree  against  infant  defend- 
ante,  withoat  aesigning  them  a  goardian  ad  litem,  and  though  the  in&n€| 
did  not  appear  in  the  original  prooeedings,  yet  if  allagad  in  a  petition  tm 
a  rehearing,  the  decree  being  interlocntory,  a  goardian  ad  iOem  oo^t  to 
be  appointed.    BoberU  ▼.  Stanton,  463. 

JOINT  TENANCY. 

OmAirr  of  Jodtt  Ebiatb.— -A  grant  being  made  to  J.  T.  and  EL,  his  wifa^  of 
a  lot  of  land,  to  have  and  to  hold  during  the  lives  of  the  said  J.  and  EL 
T.,  it  was  held  that  the  joint  estate,  vested  in  them  dniing  their  lives^ 
and  that  the  quality  of  survivorship,  being  incident  to  a  joint  estete  or 
Joint  tenancy,  without  any  technical  or  other  words  being  neoesssiy  to 
eonfer  that  quality,  the  whole  devolved  on  K^  the  snrvivory  dnripg  Imt 
lila    Haman  v.  Towen,  427. 

SeeTB0VEB,8i 

JOINTUBB. 
SeeDowxB,  L 

JUDGMENTSL 
8se  EQurrr,  4  IL 

JUBY. 

AiiDiATRB  «r  jrvBon&— The  testimony  of  the  Jnron  tfaanssHva  Is  Ml  ai* 

misrible  to  impeach  their  verdict  upon  the  ground  of  nusoondnot^  in  de- 
ciding their  verdict  by  lot.     C luggage  v.  Swan,  400. 
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LBASK 

BoiKnrDXB.— A  lease  for  life  oontemed  a  oaranani  that  the  le«ee  ahoiild  not 
■ell  or  aangn  withoat  the  leeeor's  peimiBsion;  the  lenee  eold  and  aangned 
a  part  of  the  premiaee  with  the  consent  of  the  leesor.  This  was  held  as 
not  amounting  to  a  snrrender;  but  the  lessee  still  remained  liable  for 
any  breach  of  the  covenants  by  the  assignee.    Jaekmm  v.  Browiuon^  258. 

LEGACIES. 

L  BxFBaas  PsoioaB  to  Pat.— An  action  at  law  may  be  sustained  against  a 
derisee  upon  his  express  promise  to  pay  a  snm  bequeathed  as  a  legacy, 
and  made  a  chazge  npon  the  land  devised,  the  promise  being  made  after 
the  ezecutoTS  had  assented  to  the  legacy,  and  in  consideration  of  the 
devisee  having  become  seised  of  the  land  under  the  devise.  Bucket  v. 
Bueker,  246. 

%  CoNSTBUcnoN  ov  WonD  "Lboact."— The  word  "legapy"  is  often  used 
in  a  will  in  relation  to  real  as  well  as  personal  property;  and  its  construc- 
tion should  be  governed  by  the  intention  of  the  testator.  Popularly  the 
word  is  applied  to  land  as  well  as  to  money;  and  courts  should  construe 
words  according  to  their  meaning  in  common  parlanca  Holmes  v.  Mil* 
ehetty  527. 

UBEL. 

L  LiABiLiTT  ov  NxwBPAFXB  Pbopbietob. — ^Tho  proprietor  of  a  newspaper, 
which  is  edited  l^  another,  is  liable  for  a  libel  published  therniu,  although 
published  without  his  knowledge.    Andrea  v.  WeUs,  267. 

8L  Ownsbship. — ^But  where  a  printing  press  and  newspaper  establishment 
were  assigned  to  a  person,  merely  as  security  for  a  debt,  and  the  press 
remained  in  the  sole  possession  and  management  of  the  assignor,  this  was 
held  not  to  be  such  an  ownership  in  the  person  holding  such  lien,  as 
would  render  him  liable  as  proprietor.    Id. 

H  "Mjnnaat.  oF  CoNOBBSS. — ^To  publish  of  a  member  of  congress,  *'he  is  a 
fawning  sycophant,  a  miarepresentative  in  congress  and  a  groveling  office- 
seeker,  he  has  abandoned  his  post  in  congress  in  pursuit  of  an  office,*'  is 
libelous.     Tliomaa  v.  CrostoeU,  269. 

4  PBiyileobd  Publication— Limit. — Though  a  person  loay  publish  a  cor- 
rect accoimt  of  the  proceedings  of  a  court  of  justice,  yet  if  he  discolors 
or  garbles  the  proceedings,  or  adds  comments  and  insinuations  of  his  own 
in  order  to  asperse  the  character  of  the  parties  concerned,  it  is  libelous. 
Id. 

$  Plbadino  Tbuth. — Upon  an  indictment  or  infonnation  for  libel,  it  is  in 
no  case  necessary  or  proper  for  the  defendant  to  plead  the  truth  of  tho 
UbeL     CommonweaUh  y.  Morris,  515. 

6  Wjusn  Tbuth  a  Justdication. — ^Upon  an  indictment  or  information  for 

libel  against  public  officers,  or  candidates  for  public  office,  truth  is  a  jus- 
tification, and  may  be  given  in  evidence.    Id, 

7  rauTH  IK  Mitigation. — ^Upon  an  indictment  or  information  for  libel  of 

individuals,  not  public  officers,  or  candidates  for  public  office,  truth  is  no 
justification,  but  may  be  given  in  evidence  in  mitigation  of  a  fine.  Id. 

8  Contempt  by. — ^A  defendant  may  be  compelled  to  give  security  for  his 

good  behavior  for  a  contempt  of  court  by  a  libel.     TtrrUory  v.  Nugent^ 
702. 
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8.  Quo  AXDfO.— '^^en  a  writing  ia  so  dear  of  itielf  as  to  amount  to  a  Hbolt 
the  more  affidavit  of  the  defendant  that  he  had  no  intention  of  ofieriof 
any  contempt  to  the  oooit,  will  not  exempt  him  from  ponishmianL  Id. 

MALICIOUS  PBOSECUnON. 

L  FnoBABLB  Oausk. — In  an  action  for  a  malicious  proeeentionf  the  question 
of  probable  cause  was  held  a  mixed  question  of  law  and  &ot;  and  where 
the  judge  below  reported  that  the  evidence  proved  probable  causey  and 
the  jury  found  a  verdict  for  the  defendant^  the  court  refused  to  disturb 
the  verdid     Nodi  v.  Orr^  547. 

2.  General  Character. — ^The  plea  of  probable  cause,  in  an  action  for  a 
malicious  prosecutioui  is  properly  confined  to  the  circumstances  connected 
with  the  particular  fact  which  is  the  ground  of  the  action;  and  suoh  a 
plea  does  not  make  the  general  character  an  issuable  fact;  and,  there* 
fore,  evidence  of  other  facts  unconnected  with  the  prosecution  complained 
of  is  inadmissible.     Gregory  v.  Thomas^  608. 

8.  Groukd  of  Action. — Before  an  action  for  a  malicioas  prosecntian  eaa'ba 
sustained,  malice  and  want  of  probable  cause  must  oononr.  KeUom  t. 
BeviM^  670. 

MALPKAOnOE. 

1.  Evidence. — ^Where  a  physician  was  charged  in  an  action  for  damagea  for 

wounding  and  injuring  a  patient  in  child-birth,  it  was  held  that  paiticii- 
lar  acts  of  the  defendant  might  be  given  in  evidence  to  sustain  the  gen- 
eral allegations,  and  that  it  was  competent  for  the  plaintiff  to  show  by 
what  means  such  injuries  and  wounds  were  received.  Orammia  v.  Braw» 
den,  143. 

2.  Idem. — Evidence  of  the  declarations  of  the  defendant  that  the  patient 

was  infected  with  the  venereal  disease,  and  that  this  was  the  oansa  ol 
protracted  labor,  when  it  appeared  that  she  had  no  such  diseaae,  waa 
held  admissible,  for  the  purpoee  merely  of  showing  the  defendant's  ignor- 
ance as  to  the  real  state  of  her  case.  Id, 
&  Idsu. — It  was  held  to  be  competent  to  show  tiiat  the  defendant  had  not 
been  regularly  bred  to  his  profession,  to  rebut  evidence  introdnoed  faj 
him  of  his  general  professional  character,    /d 

MARBIAGE  SETXLEMENTa 

Not  Fraudulent. — ^A  marriage  settlement  on  a  wife  and  her  dhildren  by 

.  the  husband,  though  suoh  children  are  iUegitiniate^  la  a  oonveyanoe  to 

purchasers  for  a  valuable  consideration,  aa  to  the  dhUdran  aa  well  aa  to 

the  wife,  and  is  not  void  aa  to  oraditovs;  no  frandnlit  fatsntion  \mn% 

proved.    CcfuiU  v.  OreeaAoto,  472. 

MESNE  PB0FIT8. 
SeeEviDKNCH^  8L 

MISTAKE. 
L  Of  Law.— Where  the  parties  understand  the  faotey  aa  enonMOS  deds»i 

tion  of  law  is  no  cause  for  annulling  the  contract    FUher  v.  JTay,  626L 
ti  As  TO  Quantity  Conveyed. — If  a  conveyance  of  a  greater  or  less  qnan* 

tity  of  land  than  was  contemplated  is  obtained  through  fraud  or 

and  palpable  mistake,  equity  will  relieve.    Id, 
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&  Or  L4W. — ^If  a  man  is  dearly  under  a  mistake  d  law  irhidi  is  oooadaned 
bj  the  repfesentatioBS  of  the  other  party,  he  een  be  idisfed  as  in  esse  of 
a  mistake  in  matter  of  iMct.    Drew  v.  Clarke,  6t7. 

Bee  Equitt,  & 

MORTGAGES. 

L  MoBTQAOOB  OwNEB. — ^Thc  mortgagor,  notwithstanding  the  mortgsge^  is 
deemed  seised,  and  is  the  legal  owner  of  the  land,  as  to  all  persons 
except  the  mortgagee  and  his  representatiyes.  HUeheoeh  v.  Harrington, 
229. 

8L  Buohabob. — ^A  purchase  of  the  mortgage  from  the  mortgagee,  by  one 
deriving  title  from  the  hnsband,  is,  in  effect,  a  dischage  of  the  mortgsga 
m  favor  of  the  title  under  the  mortgagor.     CoUms  ▼.  Torry,  273. 

See  DowEB,  3,  5. 

MURDER. 
See  Cbhonal  Law,  10. 

NEGOTIABLE  INSTRUMENTS. 
L  Joan  AHB  Sbvxbal  Note. — ^Where  a  promissory  note  reads,  "I  promise 
to  pay,"  etc,  and  is  subscribed  by  two,  it  is  their  joint  and  several  notew 
Hemmenway  ▼.  Stone,  27. 

%  Iin>0B8EB's  RiOHT  TO  NoTTCB. — ^An  indorser  of  bill  of  exchange  is  en- 
titled to  seasonable  notice  of  a  protest  for  non-acceptance,  although  he 
indorsed  only  for  the  accommodation  of  the  drawer,  and  although  the 
diawer  bad  no  efiecto  in  the  hands  of  the  drawee.   Warder  ▼.  Ttteker,  62. 

IL  Note  Payable  on  Dbmakd.— Where  a  note  payable  on  demand  was  ne- 
gotiated two  months  and  a  half  after  its  date,  in  a  suit  by  the  holder 
agsinst  the  maker,  he  was  aUowed  to  show  payment  to  the  original  payee 
before  its  transfer  to  the  plaintiff.    Losee  ▼.  DunJdn,  2i6, 

4.  Matubitt  of  Notb. — ^There  is  no  preoise  time  when  snch  a  note  is  to  be 
deemed  dishonored,  as  it  must  depend  upon  the  circumstances  of  the 
case  and  the  situation  of  the  parties.    Id, 

A.  Ai/rxBATiON  ov  Date  of  Note. — If  the  date  of  a  promissoxy  note  is 
altered  after  it  passes  from  the  maker,  and  without  his  privity  and  oon* 
aent^  the  note  is  a  nullity  as  to  him.     MiteheU  ▼.  Ringgold,  433. 

IL  WnjJOKQ  Blanks. — ^Where  a  promissory  note  was  delivered  by  the  maker 
to  the  payee  as  his  agents  to  be  discounted,  and  it  wm  blank  as  to  data 
and  amount  at  the  time  delivered,  and  the  payee  filled  up  the  date  and 
amount  before  disoonnting  it,  and  while  in  his  possession  changed  the 
date,  and  then  indorsed  it  over  to  the  plaintiff  for  a  bona  fide  oonaidera* 
tioo,  it  was  held  that  this  invalidated  the  note  as  against  the  maker.  Id, 

T.  WoBDS  Ck>KSTTruTmo  NEOoriABiLrrT. — ^To  enable  the  assignee  to  main- 
tain a  suit  in  his  own  name  against  the  msker  of  a  promissory  nbte^  it  is 
essential  that  the  words  "or  order"  or  "besxer,'*  or  equivalent  woid% 
shotdd  be  inserted.    Noland  v.  Ringgold,  434. 

NEW  TRIAL. 
L  Afteb  two  Vebdicts. — There  is  no  rule  of  law  against  granting  a  new 
trial  after  two  concurring  verdicts,  and  the  court  will  not  hesitate  if  the 
verdicts  are  against  law.     Commissioners  v.  Ross,  383^ 
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2.  WBKir  OKAHTin.— WhflM  the  Terdiot  is  maeaaonaUa  and  in^iitt^  a  oflw 
trial  will  be  ozdored,  althooi^  that  Terdiot  may  be  fiir  and  eqmtabla. 
Hou$Um  ▼.  QHbert^  642. 

NOTAEY  PUBUa 

AUTHOBITT  ov  NoTABT.— A  notary's  duty  rdates  coly  to  tboM  oonmiflfcial 
traimotiooB  ooonning  in  one  countiy  which  are  to  be  proved  in  anothar, 
or  in  iHiioh  fareignem  are  interested;  it  is  founded  on  the  oomiij  cf  aa- 
tifltts.    Pattermm  ▼.  Maryland  Ins,  Co.,  419L 

KOnCB. 
See  J>EBm,  S,  8;  VmaariABLM  iNBTBUimm^  S;  PaBna 

PAEENT  AND  CHILD. 

L  BiOBTs  ov  MoiflOB. — An  in&nt  owes  reverenoeaadTeepeettohfamotim^ 

bat  she  has  no  legal  authority  over  him,  nor  any  li^gal  right  to  hiaiag?ioWi 
Commonwealth  y.  Murray,  412. 

%  FftOMiSB  OV  Pabsnt  to  makb  Psoviaioir  von  Ghiia.— A  promiae  made 
in  writing  by  a  father  to  make  a  proviaion  for  hia  aon  on  hia  maoiage^  is 
binding;  and,  although  the  proviaion  waa  not  made  by  the  £ithflr  in  his 
life-time,  and  he  made  other  dispositians  by  hia  will,  the  eieoiitoa  wiQ 
be  obliged  to  make  the  provision.    Cabome  t.  Qo^r$ift  ML 

See  EvmsNGi^  0. 

PAETinON. 

Pabol.— A  parol  agreement  and  partition  may  be  Talid,  aotwithatKndiiig  the 
statute  of  frauds,  and  may  be  so  oonaidaed,  if  the  line  of  partitioa  on 
the  ground  be  sufficiently  marked,  and  there  bea  aeyeral  poaseasion  for  a 
length  of  time;  yet  where  the  evidence  of  a  aeparate  poaBession  ia  vi^^ua 
and  slight,  there  oan  be  no  preeumptionin  favor  of  a  partitiQiL  Ham^k^ 
ahamgh  v.  HonaM,  648. 

PARTNERSHIP. 

L  KoncB  ov  DissoLUnoK. — ^After  a  diaaolutioD,  a  persoa  having  bad  pre- 
vious dealings  with  a  oopartnexahip,  but  who  had  no  notioe  of  the  dlaao-> 
lution,  public  or  otherwise,  may  hold  the  partners  liable  on  an  aooeptanoe 
in  the  name  of  the  firm  given  by  one  of  them.    Keteka/m  ▼.  CZot^  197. 

2i  BxLBASB  ov  Debt  by  onb  Pabtneb. — ^Where  one  of  two  partners  roleasea 
a  debt  due  the  partnership,  though  he  haa  no  authority  to  release  move 
than  his  own  moiety  of  the  debt^  the  debt  is  however  diaohaxged.  Sal^ 
mon  V.  Davis,  410. 

ib  Biobt  to  SiTB  CoTAxrszsL — One  partner  haa  no  right  to  sue  his  copartner 
at  law,  to  pay  hia  portion  of  a  contribution.    Kenmdjf  ▼•  McFaddon,  4SL 

PATENTS  (LAND). 

KoncB  OF. — A  patent,  though  not  recorded,  is  good  in  e^ty  against  a  pur- 
chaser with  notice.  In  such  case,  information  of  ita  exiatence  by  ft^wtn^n 
report,  and  from  a  person  declaring  he  had  seen  it,  with  knowledge  of 
poesession  and  use  of  the  land  under  the  patent^  is  sufficient  notioo. 
RoberU  v.  Stanton,  463. 
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FBBSOKAL  FBOPEBTY. 

L  Owxn^s  BiOHT  to  RboTjAtm  Pbopsbtt.— Whera  a  penoBy  wifhoat  tha 
ooDMDt  or  knowled^  of  the  owner,  enterod  on  lamland  out  timber  wbioh 
he  made  into  coal,  he  cannot  maintain  trover  for  the  ooal  which  remained 
in  poflBesdon  of  the  owner  of  the  timber.    Curiia  ▼•  Oroat,  201. 

ti  Pbopxrtt  bt  Accession.— a.  contracted  with  B.  to  bnild  a  yeBsel,  the 
fonner  to  famish  the  timber  requisite  to  complete  the  frame,  and  the  Ut. 
ter  to  advance  the  money,  and  also  to  famish  the  materiahi  for  the  join- 
en'  work;  and  the  vessel  while  standing  on  land  hired  by  A.,  and  in  an 
imfinished  state,  was  seized  on  an  execution  issued  against  A.  and  sold 
to  0.,  who  afterwards  completed  the  vessel  and  sold  her  to  D.  In  an 
actibn  of  trover  brought  by  B.  against  D.,  it  was  held  that  the  property 
in  the  vessel  was  in  D.,  and  that  B.  could  not  have  any  property  in  the 
vessel  until  she  was  completed  and  delivered  to  him.  MerriU  v.  John" 
son,  289. 

IL  Peopkbtt  nr  Letubs. — ^A  letter  written  by  one  person  to  another  on  a 
private  subject  is  the  property  of  the  former,  and  he  has  a  right  to  have 
its  unanthoiiaed  publication  enjoined.    Dema  v.  Leelere,  712. 

PLEADING  (PBACnCE). 

L  PuADXNO  cf  Aanov  roB  Ck)N3PiRACT.— In  an  action  on  the  case  for  oon- 
spiraoy,  as  well  as  in  the  action  for  malicious  prosecution,  an  averment 
in  the  declaration  that  the  proeecntion  was  false  and  malicious  is  not  suf- 
ficient^ as  a  want  of  probable  cause  is  the  gist  of  the  action,  it  must  be 
averred.    KirUey  y.  Deck,  445. 

%  Plbadino  Ck)VENA]<rTS  PsKTOKMED.— The  plea  of  covenants  perfonned  ad- 
mits the  due  and  proper  execution  of  the  bond  on  which  suit  is  bron£^t» 
and  if  the  covenant  be  to  make  title  to  bmd,  it  implies  the  defendant  had 
made  title;  and  he  must  prove  it»  or  show  by  law  that^  agreeably  to  the 
plaintiff's  own  showing  he  was  not  bound  to  make  it.  Cock  v.  Tayhr, 
650. 

iL  Baraers  Waived. — ^When  a  defendant  takes  issue  upon  imperfect  plsad- 
in^  and  thus  makes  it  necessary  for  a  plaintiff  to  go  through  trial,  he 
waives  all  exoeptioos  of  which  he  mi^t  avail  himself;  but  material  omis> 
sioDS  he  cannot  waive,  for  in  such  case  there  is  no  foondatian  on  whioli 
the  court  oan  render  judgment.    Anderson  t.  £eadf  661. 

See  Slander,  1;  Tekobb. 

PLEDGE. 

Xpobxasb  ov  Pbopebtt  Piamkd. — A.  borrowed  of  K  two  Inmdrsd  doUai^ 
and  to  secure  payment  pledged  a  negro  slavey  whose  services  were  wortii 
sixty  dollars  a  year.  A.  paid  B.  the  money  borrowed,  and  received  back 
the  slava  A.  then  demanded  of  K  satisfaction  for  the  services  of  the 
slave,  and  upon  refusal,  brought  his  action,  declaring  upon  a  qxtanlum 
meniU,  and  also  for  money  had  and  received.  He  was  held  entitled  to 
recover;  and  the  measure  of  damages  is  the  excess  of  the  value  of  the 
slave's  services  above  the  interest  of  the  sum  borrowed.  H&uton  v.  HoU 
Uday,S22. 
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POSSESSION. 
flMSnonoBRT,  4  6;  Rsal  Ebeaxi^  1^  & 

POWERa 

See  EzBOUTOBfl^  7. 

PBIKdPAL  AND  AGENT. 

Lunurr  of  Aoxrt.— An  agent  who  dieobeys  orders  it  m&ntj  lUte  flw  tlij 

aotual  damages  sastained  by  his  principid.    Nelson  ▼.  ATofyfln,  7281 

See  Fraud,  6, 7;  Salbs,  1. 

PROMISE. 

1.  Unbxb  Mistakx. — ^Where  one,  through  mistake  as  to  his  l^gal  ii|^ti^ 

acknowledges  himself  under  an  obligation,  wfaidi  the  law  will  nolimpoBS^ 
he  will  not  be  bonnd  thereby.     Warder  y.  Tueker,  82L 

8i  To  Pat  Another's  Debt. — ^A  guarantee  by  a  third  penoa  to  pay  tbeprioa 

of  a  bill  of  goods,  made  in  writing  at  the  time  of  the  sale,  seed  not  iiixm— 

the  consideration  for  the  undertaking  of  the  pwmisor.    Lmmard  t* 

Vr^denburghf  817. 

SeeLBOAonSy  1. 

PROMISE  OF  MARRIAGE. 

L  Mutual  Promibbs  to  Marry.— Mutual  promises  to  manj  an  good  ocsa- 
siderations  to  support  an  action  by  the  one  against  the  other  for  breaoh  cf 
pronuse.    Burks  y.  Shain,  616. 

2.  Time  of  Performance. — Where  no  time  nor  place  of  marriage  Is  stated  in 

the  promise,  an  offer  of  performance  must  be  averred;  that  the  plaintiff 
was  ready  and  willing  is  not  sufficient.     Id. 

8.  Damages  for  Seduction.  — ^In  an  action  for  a  breach  of  a  promise  to  maizj 
the  plaintiff  cannot  recover  damages  for  seduction.    Id, 

4i  EviDENGB  OF  Sbdugtion. — ^A  female  cannot  sue  direedy  for  sednotioii;  but 
if  a  promise  of  marriage  be  followed  by  seductioDy  abemay  ne  onabnadi 
of  the  psomiss^  and  give  the  seduction  in  evidsnoa  in  iggmrtiMi  of 
dsmagBS.    Oomr.  Wikon,  66a 

PROTEST  (MARINX.) 
See  EvzDSNGi^  6;  7. 

QUO  WARRANTa 
See  CoBPORATiONa^  6L 

REAL  ESTATE. 
L  AppusnorAvais  nr  GRAiny-A  grant  of  agrist-mill  bsipgnndi^  irtthtiw 
appurtenances  thereon,  the  soil  of  a  way  immamoriaHy  used  to  tfaio  poi^ 
pose  of  access  to  the  mill  from  the  highway  will  not  pasSb    Lsomardy, 
White,  19. 

S.  Release  to  one  hot  in  Possession.— A  release  to  a  parly  not  in 
sion,  if  made  for  a  valuable  conaideration,  will  be  constnied  to  be  a 
veyanoe  effectual  to  pass  the  estate.     Pray  v.  Pierce^  50. 
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Sk  Adtbudi  PosannoH. — ^A.  died  seised  of  oertain  laadi  In  fee,  leaving  a 
widow  and  four  minor  hem.  Afterwards,  doling  the  minority  of  several 
of  the  heiia,  B.  entered  on  the  lands  under  a  contraot  for  the  pnrchase 
with  the  widow,  who  was  also  the  administratrix  of  the  estate,  and  she 
ezeoiited  a  bond  to  B.  conditioned  that  the  heirs  of  A.,  within  a  reason- 
able time  after  arriving  at  foil  age,  shoold  convey  their  interests  in  the 
lands  to  B.,  and  she  should  also  convey  to  him  her  right  of  dower.  The 
3price  agreed  for  the  land  was  paid  at  the  time  the  bond  was  given,  and 
■nbaeqnently  two  of  the  heirs  conveyed  their  interest  in  the  land  to  B., 
who  oontinaed  in  possession  for  more  than  fifteen  years,  and  more  than 
five  yean  after  all  the  heirs  had  airived  at  age^  holding  ont  all  persons 
theirefrom,  and  taking  the  rents  and  profits  to  himself.  After  this  time, 
Bb  demanded  of  the  obligor  the  fulfillment  of  the  condition  of  her  bond.  It 
was  held  that  the  possession  of  B.  was  adverse,  and  vested  in  him  the 
l^gal  title.     Bryan  v.  Atwater,  136. 

^  LuBiiJTT  ov  Occupant  ov  Land. — A  contract  being  made  for  a  purchase 
of  land,  under  which  the  purchaser  entered  into  possession,  but  refused 
to  complete  the  purchase,  the  vendor  cannot  maintain  an  action  of  (m- 
mmifp^  against  the  purchaser  for  use  and  occupation,  but  must  resort  to 
an  action  of  trespass  and  ejectment  to  recover  the  mesne  profit.  SmUlK 
Y,  Stewart,  186. 

ib  PuBCHASB  OF  OUTSTANDING  TiTLE. — A  persou  in  posssssion  to  protect  hia 
own  title,  may  lawfully  pnrchase  an  outstanding  title  notwithstanding 
the  statute  against  the  purchase  of  such  titles.     Jackaon  v,  Oiven,  32d. 

C  PuBCHASER  Defined. — A  purchaser  means  one  who  has  acquired  the  legal 
title,  and  not  merely  one  who  holds  a  bond  for  a  conveyance.  OUpm  v. 
Daivis,  622. 

7«  Inouxbaances — Remedy. — If  the  vendor  represents  his  title  as  clear  and 
undisputed,  an  inconsiderable  interference  so  small  as  not  to  raise  a  pre- 
snmption  that  it  would  materially  have  influenced  the  purchaser,  ia  not 
soffioient  to  vacate  the  contract  in  equity,  the  remedy  being  for  dam- 
ages against  the  vendor  at  law.    FinUy  v.  Lynch^  635. 

81  Yxndee's  Titlb  Pbotected — A  vendor  of  a  tract  of  land  who  derives  his 
title  from  one  grant  or  source,  cannot  set  up  another  oonflinting  claim, 
acquired  before  or  after  the  sale,  to  prejudice  the  title  of  his  vendee. 
Id, 

fl  Tm  ov  CoNVXTANGX. — ^When  no  time  is  speoified  in  %  bend  to  ooavey, 
the  law  implies  that  the  oonvey ance  is  to  be  mada  in  a  waMiMiMs  time. 

BEOOBDINO. 
SeeDmNik  % 

RKBCAINDXHa 
Bee  Wiug»  & 

BEPLEVLN. 

Wmir  Ijm. — ^Beplefin  lies  for  any  tortious  or  nnlawfiil  taking  of  good%  and 
not  in  cases  of  distress  only.     Pangburn  v.  Pairidgt,  250. 
Am.  D«o.  Vol.  V— 49 


T70  Indbx. 

SALES. 

X  RATmoATioK. — ^Wh«ii  one  mUs  another^s  hone  withoiit  bk  knowMga^ 
and  WBRinti  hk  KnmdiieHy  and  the  owner  robeeqnently  aooepti  the 
pmchaiw  money,  he  makes  himaelf  liable  on  the  wananty.    Loma  ▼. 

%  Falsi  Bsfbbssntation  bt  Vsndob.— A  iabe  affinnatimi  fay  a  Tender 
aa  to  a  matter  whereof  the  vendee  mi^t  faaye  aaoertained  the  troth  or 
^     liJaehood,  by  ordinaiy  Tigilance  and  attention,  is  not  a  eaoae  of  aoti<». 
Moort  ▼.  TurbeoiUe^  642. 

SEDUCTION. 

L  BviDXNOX  TS  Acmov  fob. — In  an  action  for  sednotion  by  a  parent  for  de- 
banching  his  daughter,  the  defendant  cannot  give  in  eridence  her  whole 
moral  character,  but  if  the  plaintiff  ask  for  damages  done  to  his  feelings 
■and  the  reputation  of  his  family,  then  it  may  be  proper  to  inquire  into 
her  character  for  chastity.     Wallace  v.  Clark,  654. 

'JL  Sbbvigb. — In  such  an  action  it  is  immaterial  where  the  aedaetio&  happsned* 
if  the  danghter  was  frequently  assisting  in  her  father's  fiunily.    ItL 

See  Fbomisb  ov  Marbtaqm^  8^  4. 

SET-OFF. 
See  Ck>j<iTLicT  ov  LawBi  fiL 

SHERIFFS. 

L  DuTT  m  MAxnro  Levy. — ^Whenever  a  sheriff  has  roaaon  to  doobt  whether 
goods  are  the  property  of  the  debtor,  he  may  insist  on  the  oreditor  de- 
scribing them  to  him,  and  also  on  being  indemnified  for  any  mistake  he 
may  make  in  canying  out  the  direction  of  the  creditor.  But  if  he,  withoat 
making  sucb  claim,  undertake  to  execute  the  process  as  well  as  he  can, 
he  is  liable  for  not  attaching  the  debtor's  goods  when  in  his  power,  if  a 
loss  result  to  the  creditor  by  his  neglect.    Bond  ▼.  Ward,  28. 

%  LuBiiJTT  OF  Officer. — If  the  goods  of  a  stranger  are  in  powession  of  the 
debtor,  and  so  mixed  with  the  debtor's  goods  that  the  officer,  on  due  in- 
quiry, cannot  distinguish  them,  the  owner  can  maintain  no  aotioB  agMusI 
the  officer  for  taking  them  until  notice,  and  a  demanil  of  his  goods,  snd 
a  refusal  or  delay  of  the  officer  to  redeliver  them.     Id, 

JL  IiABiirrT  FOB  AN  EscAPK. — ^A  sheriff  may  permit  a  prisoner  to  go  withia 
the  jail  liberties  without  taking  security;  and  if  the  prisoner,  without 
his  knowledge,  goes  beyond  the  limits  but  returns  again,  the  sheriff  can* 
not  be  held  liable  for  an  escape.    Peiera  v.  Henry,  196. 

-4  Cannot  Usb  Ezboution  to  iNDEBiNiFr.— A  sheriff  cannot  with  his  own 
money,  pay  the  plaintiff  in  an  execution,  and  afterwards  levy  the  exeon- 
tion  out  of  the  property  of  the  defendant;  nor  can  he  take  a  bond  or 
other  seooriiy,  and  detain  the  execution  in  his  hands,  and  use  it  afbK^ 
wards  to  enforce  the  payment  of  the  money  advanced  by  him.  iDasi  v. 
/Vuyn,  2S7. 

'4k  Waitbb. — ^By  opposing  a  defendant's  discharge  from  custody,  under  the 
insolvent  law,  the  creditor  does  not  waive  an  <»y^gfa'"g  right  of 
against  the  sheriff  for  a  previous  escape.    Da^  v.  Van  Kleeck,  291. 

See  Daicaoes,  2,  d. 
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But  ov  LAsara— Bifior.— A  bill  of  lading  it  pHfrnafnuh  eridenoo  of  tiie 
Iril^Mrt  mtoNb  but  it  is  not  oondiuiTe  in  all  caaes  as  to  the  oonditUm  of 
gooda  ahipfed  in  paokagea.    BarreU  y.  Bogen^  4S. 

See  EvJDmfOM,  17. 

SLANDEEL 

L  FtUBnro  nr  Slahiodu— A  general  ooonti  in  an  aotioa  to  almder,  aa 
ohaiging  the  plaintiff  with  stealing,  is  good.    Nye  ▼.  (HU,  79. 

&  WoBDS  AonoNABLB. — ^Where  one  said  "he  would  ventare  anything  the 
plaintiff  had  stolen  the  book,"  the  words  being  proved  to  be  spoken 
malioioasly,  were  held  to  support  a  verdict  for  danu^ges.    I<L 

H  iDm.— Saying  to  a  witness  while  giving  his  testimony  in  a  cause  in  court 
to  a  point  material  to  the  issue,  "That  is  false,"  is  actionable;  for  when 
spoken  maliciously  it  is  equivalent  to  a  charge  of  perjury.  McLctughrff 
V.  Wdimore,  194. 

4.  iDm. — Saying  "I  have  lost  a  calfskin  out  of  my  cellar,  the  day  that  you 
and  Bomman  got  the  leather,  and  there  was  nobody  in  the  cellar  but 
yon,  Bomman  and  Gray;  and  I  do  not  blame  you  nor  Gray,  but  Bom- 
man  must  have  taken  it,"  is  actionable,  and  without  a  coUoquivm  of  a 
felony,  an  innuendo  that  the  defendant  thereby  meant  that  Bomman  had 
stolen  the  said  calfskin,  was  held  good  to  support  a  judgment  after  ver- 
dict.   Bomman  v.  Boyer,  380. 

0b  Matter  EIxplaxatort. — The  defendant  waa  charged  with  having  spoken 
words  in  themselves  slanderous;  but  when  the  words  were  considered  in 
relation  to  the  subject-matter  and  the  oooasion,  they  were  held  not  ac- 
tionable, and  although  there  were  some  present  who  did  not  hear  the 
explanations  which  accompanied  their  utteranoe.  ShectU  v.  McDowett, 
586. 

IL  SLAiTDEBOirs  W0BD8. — ^Words  spoken  in  reUtion  to  a  person's  trade,  ooon- 
pation  or  profession,  to  be  actionable  per  se,  must  charge  an  offense  thai 
would  subject  the  person  to  corporeal  or  other  infamous  punishmenl 
But  to  charge  a  female  with  want  of  chastify  is  not  actionable  at  com- 
mon law.    EUioi  V.  Aibberry,  631. 

7*  Cakdidatss  fOB  Public  Offigb. — It  is  actionable  to  utter  snoh  false- 
hoods of  a  candidate  for  public  office  as  will  cause  peraona  not  to  vote  for 
him.    Brewer  ▼.  Weakley,  656. 

STATUTES. 

L  BRBoarJBUTiVB.— A  statute  should  be  so  oonstmed,  if  poaaible^  aa  to  dspfiva 
it  of  any  retroapeotive  effect  interfering  with  vested  xi^^tB.  The  prohi- 
bition upon  ex  pod  facto  laws  applies  only  to  such  retrospeotiTa  laws  aa 
relate  to  Crimea  and  penaltiea.    Doth  v.  Vcm  KUeek,  29L 

8l  Statutb  Ingbbaszvo  JusnoBs'  JuBi8DicmoN.~An  act  of  aaasmbly  in- 
creasing the  jurisdiction  of  a  justice  of  the  peace  to  thirty  pounds^  ia  not 
unconstitutional  as  depriving  a  party  of  a  trial  according  to  the  law  d 
the  land.    Keddie  v.  Moore,  518L 
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S.  Ck>VBTRnonoH  ov  Tbbm  '^Hobsss."— In  a  erimiiial  sUtate,  the  word 
"hoTBes"  may  fairly  be  ocmstraed  to  indnde  mares  as  nomen  generaiu* 
simunL    State  v.  Dunnavard,  590l 

C  Bbtbospbgtivb  Lawj  what  is  hot. — A  statate  declaring  adnltery  to  be 
a  oaose  of  divoroe,  and  giving  power  to  the  courts  to  gnnt  divorces  for 
adnltery  oommitted  before,  as  well  as  after  its  pssssge^  is  not  a  retro- 
spective law  within  the  meaning  of  the  constitntional  prohibttioin.  Jonti 
V.  Jones,  645. 

STATUTE  OF  FRAUDS. 

BaoKKBy  AaxzfT. — The  sale  of  bank  stock  is  within  the  statate  oi  frauds; 
sad  a  broker  who  disposes  of  such  stock  for  another,  is  to  be  considered 
the  agent  of  both  the  owner  and  the  purchaser.    Cohrin  t.  WUliama^  417. 

See  Pabtixioh. 

STATUTE  OF  LBOTATIONa 

L  Bquiit. — Coorts  of  equity  are  as  much  bound  by  the  statate  of  limita- 
tions as  courts  of  law.  I^  therefore,  the  statute  of  limitations  would  be 
a  bar  to  an  action  at  law,  it  would  be  equally  a  bar  in  equity,  the  mode 
of  relief  making  no  difiference.    Shelby  v.  Shelby,  686. 

2.  Idem. — But  the  statute  of  limitations  does  not  apply  to  cases  in  which 
courts  of  equity  have  peculiar  and  exclusive  jurisdiction,  and  there  is  no 
remedy  at  law.    Id, 

&  In  Cases  ov  Trust. — The  statute  of  Umitations  is  a  bar  to  implied  but 
not  to  express  trusts.  As  between  the  beneficiary  in  an  express  trust 
and  a  stranger,  the  bar  of  the  statute  of  limitations  applies  in  equity. 
Id, 

4.  Iv  Cases  ov  Fraud. — ^In  general,  cases  of  irand  are  as  much  within  the 
statute  of  limitations  as  any  other;  but  where  the  firand  has  been  aeorBtly 
practiced,  and  kept  concealed,  the  law  admits  of  an  exception  nntil  the 
fraud  is  discovered.    Id, 

&  Lkz  Fori. — ^In  every  case  the  law  of  the  forum  mnst  govern  as  to  the 
remedy,  so  that  the  statute  of  limitations  where  the  suit  is  broo^bt  moat 
apply,  and  not  that  of  the  place  where  the  contract  was  made.  Adorn 
V.  Morgan,  733. 

STOPPAGE  IK  TRAKSrnJ. 

L  BiOBT. — ^Where  a  merchant,  pursuant  to  a  previoos  genersl  agreemeDl, 
had  shipped  goods  to  a  party  on  credit^  who  after  the  shipment  became 
insolvent,  the  shipper  has  still  a  right  to  a  stoppage  in  tranaUUf  far  tiie 
oredit  is  understood  to  be  predicated  on  the  supposed  ability  of  the  con- 
signee to  pay  at  the  expiration  of  the  credit.    Stubbe  v.  Lund^  63. 

SL  Iduc — TiTMiT. — ^The  right  of  stoppage  tfi  traneUu  of  goods  shipped  on  the 
oredit  and  risk  of  the  consignee^  remains  until  they  oome  into  his  aetosl 
possession,  at  the  end  of  the  voyage;  unless  he  shall  hanrs  befove  sold 
them,  and  assigned  the  bills  of  lading  to  the  pnnnhaser.    fd, 

SUBETYSHIP. 

1.  Ddchargb  ov  SuRsrr. — ^A  surety  became  bound  on  the  bond  of  a  loaa 

officer  whose  accounts  the  supervisors  were  ordered  to  examine  annually, 
aod  if  a  deficiency  occurred,  they  were  empowered  by  law  to  remove  tli< 
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offieer,  and  elect  another.  Defloieneiea  oooumd  in  1701>  and 
for  Mveral  enooeestTe  years.  No  notioe  of  these  defleisnsies  was  taken 
by  the  superviBors  at  their  annual  meeting  until  1798^  wImd  soits  were 
ordered  against  the  officers  on  their  bonds,  bat  they  were  not  ptosscntod, 
and  indulgence  given  until  1803»  when  suits  were  again  begun.  Had  the 
suits  been  prosecuted  with  due  diligence  in  1798,  the  principal  then  being 
solvent,  the  amount  of  the  deficiency  might  have  been  ooUeotod.  The 
surety  was  lield  to  be  discharged  by  the  laches  of  the  supervisois.  Pety- 
pU  V.  Jansen,  275. 

%  Idem. — ^If  the  obligee  undertakes  to  discharge  the  prinoipal,  or  v\  any 
considerable  degree  to  lessen  his  responsibility  without  the  knowledge  of 
the  surety,  the  latter  is  released;  but  the  mere  acceptance  of  a  common 
appearance  in  a  suit  by  the  obligee  against  the  principal,  in  consequence 
of  which  the  latter  executed  an  assignment  to  secure  part  of  the  debt, 
will  not  affect  the  surety's  obligation.     Commissioners  v.  Ross,  883. 

lb  Contribution  bt  Co-surett.— Equity  will  not  compel  a  surety  in  a  bond 
to  contribute  to  the  relief  of  his  co-surety  who  has  been  obliged  to  pay 
the  debt,  unless  it  appears  that  due  diligence  was  used,  without  effect, 
to  obtain  reimbursement  from  the  principal,  or  that  he  was  insolvent. 
MeCormaciv,  Obannon,  609. 

4.  DzacHABOB  OF  SuRBTT. — If  a   creditor  makes  an  arrangement  with  the 

principal  debtor,  without  the  surety's  consent,  by  which  the  condition 
and  risk  of  the  surety  is  materially  increased,  or  by  which  the  surety  is 
induced  to  part  with  an  indemnity  given  him  by  the  principal,  the  surety 
will  thereby  be  released.  Accordingly,  a  surety  in  a  writ  of  error  was 
held  to  be  dischaiged  by  an  agreement  between  the  creditor  and  debtor, 
by  which  the  latter  agreed  to  dismiss  his  writ  of  error,  and  the  creditor 
to  give  day  for  payment.     Craig  v.  Cox,  609. 

IL  Right  of  SuBaTT. — ^A  surety  cannot  have  the  benefit  of  diaonssion,  if  he 
has  bound  himself  as  principal  debtor  by  the  oontraet  AsUm  v.  Morgan, 
783. 

TENDER. 

PkJUDiNO. — A  plea  of  tender  should  show  that  the  tender  was  made  at  the 
uttermost  convenient  hour  of  the  day.  So  on  a  covenant  to  dellvei 
whisky  at  obligor's  distillery  upon  a  given  day,  a  plea  **  that  he  was 
ready  on  the  day,  but  neither  plaintiff  nor  any  one  on  his  behalf  attended 
with  the  vessels  to  receive  it,*'  is  bad  for  want  of  a  statement  of  the  time 
of  the  day  at  which  the  obligor  attended.    Jouett  v.  Wagtwn,  602. 

TRESPASa 

L  Damages  in  TBXSPA8S.~In  trespass  ei  et  armis  the  damages  are  not  to  be 
limited  to  the  value  of  the  property  destroyed,  and  the  interest  thereon, 
and  vindictive  damages  for  the  force^  but  the  jniy  may  give  special  dam- 
ages for  circumstances  of  aggravation  attending  the  act.  Churchill  v. 
WaUon,  130. 

5.  Evidence  of  Oxtsteil — A  trespass  on  the  land  of  another  will  not  amount 

to  an  ouster,  without  a  knowledge  thereof  by  the  owner,  either  express 
or  implied.     Pray  v.  Pierce,  59. 

lb  Right  to  Maintain. — A  person  cannot  maintain  trespass  for  goods  unlesg 
he  has  actual  or  constructive  possession  at  the  time^    He  must  have  at 
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ImwI  nbh  a  right  ti  to  be  entitled  to  reduce  the  goodi  to  his 
ivhMihe  pleaeee.  Aooordingly,  where  oowi  end  sheep  mn  ddireied  to 
s  person  who  promised  to  redeliyer  within  one  yesr,  with  the  natuml  in- 
flfsssn,  and  to  pay  for  snch  as  shoold  be  lost  or  destroyed  and  not  rede- 
fiyered,  it  was  held  to  be  a  hiring  of  the  chattels  for  a  year  for  a  valnaUe 
eoDsideratioin,  and  that  the  owner  ooold  not  maintain  trespass  sgsinst  a 
pSTMn  who  took  them  from  the  hirer.    Putnam  ▼.  Wyley^  846. 

TROVER. 
L  OoHTXBnoH. — ^To  ooostitate  a  oonversion  sofficieiit  to  snpport  trorw,  it  is 
not  neoessaiy  to  show  a  manual  takings  nor  that  the  defendant  hse  i^ 
plied  it  to  his  own  nse,  but  swimming  a  right  of  disposal,  and  ezeroisiQg 
an  exolnsiTe  right  oonstitates  a  oonveraion.    Brisiol  ▼.  Burt,  264. 

tL  Bt  JoiNT-TKVAirr. — In  general,  one  joint-tenant,  tenant  in  conmion  or  co- 
paroener  of  a  chattel,  cannot  maintain  trover  against  another,  mere^  b^ 
oanse  he  is  in  exclusive  possession.  But  if  one  joint-owner  destroy  the 
property  or  do  any  act  without  the  consent  of  the  other,  inconsistent 
with  their  joint  ownerdiip,  or  tending  to  destroy  ths^other^s  joint  interest 
or  the  property  itself,  trover  will  lie^    Ccwan  v.  Bu^en,  668. 

lb  AoAQTBT  Two  OB  MoKB. — An  action  of  trover  may  be  maintained  against 
two  or  mora  defendants,  if  the  evidence  estabUshes  a  oonvenion  by  sIL 

Id. 

See  PSBSOHAL  PBamnr,  L 

TRUSTa 
See  BviDBNon,  4^ 

USAGE. 
See  Faciobs,  1. 

USURY. 
L  How  DanBHnnD— On  a  question  of  usury,  it  is  the  intention  of  the  psr- 
ties  which  determines  the  nature  of  the  transaction,  and  no  matter  iHbat 
the  form,  where  there  is  really  a  loan  at  more  than  l^gal  interest^  no 
shift  or  device  can  take  it  out  of  the  statute.  The  original  intention 
must  often  be  learned  by  matter  de  hora  the  particular  instrument  of  writ- 
ing  between  the  parties,  and  what  the  intention  was,  whether  a  real  ssls 
or  one  merely  colorable  so  as  to  evade  the  statute,  is  a  question  for  the 
Jury.     Tyson  v.  RieJcard,  424. 

%  Loan. — ^A  stipulation  to  repay  the  principal  in  money,  ib  not  neoessaiy  to 
constitute  a  loan;  it  ib  enough  if  the  ptinoipal  ib  scoured,  and  not  bonm 
Jide  put  inhasard,  and  it  matters  not  what  the  nature  of  the  security  ib  if 
it  iM  insufficient^  for  if  the  principal  is  secured  and  more  than  lagal  inter- 
est IB  reserved,  it  is  usury.    Id, 

IL  AoRBKMBNT  HELD  UsuBiouB. — ^A  pcrson  being  indebted  in  the  sum  at 
twelve  hundred  pounds,  payable  in  four  annual  instaUments,  in  little 
more  than  three  years,  agreed  with  another  that  the  latter,  in  considers* 
tioQ  of  the  sum  of  eight  hundred  poundsi  in  cash  paid  by  the  former, 
should  discharge  hia  debt.  This  agreement  was  held  usurious  and  void, 
notwithstanding  the  party  bo  agreeing  to  assume  the  debt,  might  derive 
advantage  by  buying  the  bonds  of  the  creditor  at  a  diBCOunt^  or  by  sell* 
ing  him  tobacco  at  a  high  price.      Watkins  v.  TayloTt  486. 
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4  Pkdu  ov.— Uraiy  la  elMrly  admiatible  under  the  pleA  of  nofi-oMttrnpni; 
beoMue  the  eflBsot  of  mieh  eridenoe  is  to  prove  that  the  promifle  waa  not:, 
obligatory,  bat  void  ab  Mtio.    SoUmuma  r,  Jones^  688. 

4  AwwMTTS  ALL  SuBSiQTTXNT  Pabths— That  the  pbuntiflb  were  innooent-' 
indorMes  is  not  snffioieiit  to  ^poig^  the  oomtrsct  of  nsuy,  because  no  snb» 
sequent  oireiimstanoee  osn  yalidate  a  osorious  oontraot  which  is  regarded. 
in  thelight  of  a  criminal  tnuiaaotion.    Id, 

See  Equht,  8. 

VERDICT. 

L  QwfintATi  VsRDior  ov  Qxjtlty.  —  On  an  inf ormatioii  oontaining  seyerat . 
eoonts,  setting  forth  one  offense  in  different  fonnsi  eridence  was  offered 
in  support  of  one  ooont  only,  and  the  joxy  gave  a  general  verdict  of  - 
guilty.    The  yerdict  was  held  good.    Stale  ▼.  Smiiht  132. 

IL  8M/UJBK—Wbmk  the  parties  agree  apon  a  sealed  yerdioik  either  party  may. 
haye  the  jury  polled  when  they  come  into  courts  and  any  of  the  jarora» 
may  dissent  from  the  yerdict  to  which  th^  had  preyionsly  agreed*. 
Sod  y.  Sherwood^  191. 

IL  VsBDiCT  IN  QpxN  Court. ^There  is  no  legal  verdict  but  a  public  verdioi* 
delivered  openly  in  oonrt,  and  nntil  it  is  veoeived  and  recorded,  the  - 
Jnrors  may  alter  it.    Id, 

4»  Dkhbcts  Cubed  ST.—The  distinction  between  defects  in  pleading  which. 
are  fatal  after  verdict  and  those  which  are  not»  lies  in  the  omission  of  ar 
statement  of  facts  which  are  the  gist  of  the  action  in  the  one  case,  and . 
an  imperfect  statement  of  facts  in  the  other.    Andermm  v.  Bead,  G61. 

§B  PkunuxFTiONS  APTBS. — To  SQpport  the  verdict,  the  court  will  presume^ 
everything  consistent  with  law,  and  will  not  notice  many  objoctiona- 
which  wonld  have  been  fatal  if  made  by  demnrrer  or  exception.  Thus  a. 
laQiire  to  object  to  testimony  at  the  trial  is  a  waiver  of  its  iUagality  or 
faoompetwiey.    JTetton  v.  Bevins,  670. 

WAQEBS. 
See  IksubanoBi  18. 

WARRANTY. 

L  Nor  Ihplud. — In  an  action  on  a  parol  agreement  to  reoover  the  prioa* 
paid  for  goods  proved  to  be  unsound,  it  was  held  that  the  bare  ciroum« 
stance  of  selling  goods  and  chattehi  for  a  full  price  does  noti  of  itselii 
raise  a  warranty;  and  that  the  seller  is  not  responsible  for  their  unsound- 
ness, unless  he  warranted  them,  or  knew  them  to  be  unsound  at  the' 
time,  in  which  case  he  would  be  liable  for  the  fraud.    Johntion  v.  Cope^ 
423. 

iL  BzFBESS. — An  express  warranty  of  property  oannot  be  fairly  construed  to 
intend  an  exdusion  of  the  natural  implied  warranty  of  soundneaa 
Hautkm  v.  Oilberi,  542. 

See  Fraud,  8,  9;  Iitbubakci^  18,  15. 

WASTE. 
What  is. — ^Where  wood  is  cut  down  on  leased  land  by  the  lessee  or  his  assignr 
in  such  a  manner  as  materially  to  injure  the  inheritanco,  it  is  waste,  and 
the  lessee  is  liable  to  an  action  for  the  breach  of  the  covenant  againsl 
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waite;  and  where  there  wu  a  right  of  re-entry  tot  a  bwoh  of  the  qov«> 
nantB,  it  was  held  that  the  leMor  ooald  maintain  ejectment  Where  wild 
and  nncultiyated  Uuid,  wholly  oovered  with  wood  and  timber,  is  leased, 
the  lessee  may  fell  part  of  the  wood  and  timber,  so  as  to  fit  the  land  for 
oaltivation,  without  being  liable  for  waste;  bat  he  cannot  cat  down  all 
the  wood  and  timber,  so  as  permanently  to  injure  the  inheritanoe.  Jaek" 
mm  V.  Broummm,  258. 

WILLS. 

L  Ck>N8TRUcnoN  07  Dkvisb. — A  testator  devised  Umd  to  his  two  nephews, 
B.  and  C.  seyerally,  to  have  and  to  hold  the  parts  derised  to  K,  to  him, 
his  heirs  and  assigns  forever,  on  the  conditions  and  limitations  aftermen- 
tioned,  and  to  have  and  to  hold  the  parts  devised  to  C,  to  him,  his  heirs 
and  assigns  forever,  on  the  conditions  and  contingencies  mentioned  in 
his  will  He  then  adds:  ''And  it  is  my  will  and  pleasure,  and  I  have 
made  the  foregoing  devises  and  bequests  with  the  provision  and  limita- 
tion that  if  it  should  so  happen  that  the  said  B.  should  deoease  leaving 
no  heirs  of  his  body  lawfully  begotten,  and  the  said  C,  or  any  heirs  by 
him,  the  said  C,  lawfully  begotten,  then  allve^  that  in  such  case  all  the 
devises  and  bequests  of  real  estate  hereinbefore  made  to  the  said  R 
should  be  and  remain  to  him,  the  said  C,  or  such  his  said  heirs.  And 
in  case  the  said  C.  should  decease,  leaving  no  heirs  of  his  body  begotten 
living,  the  said  R,  or  any  heirs  of  his  body  lawfully  begotten,  in  such 
case  all  the  lands  hereinbefore  devised  to  the  said  C.  shall  be  and  remain 
to  the  said  B.,  or  such  his  said  heirs.  But  in  case  both  tlie  said  R  andC. 
should  decease,  leaving  no  heirs  of  either  of  their  bodies  begotten,  then 
all  the  lands  hereinbefore  given  to  the  said  R  and  C,  or  either  of  them, 
shall  be  and  remain  to  the  children  of  my  brethren  and  sister  who  shall 
then  survive.*'  This  was  held  to  be  a  devise  to  the  two  nephews  in  tail, 
with  cross-remainders  in  tail,  and  a  contingent  remainder  to  the  children 
of  the  testator's  brethren  and  sister  living  when  these  estates  ■tail  should 
be  spent     Hawley  v.  Northampton^  68. 

t.  Opinions  as  to  Sanitt. — ^On  the  question  of  the  sanity  of  a  testatrix  at 
the  time  of  making  her  will,  when  physicians  are  asked  whether,  from 
the  circumstances  of  the  patient  and  the  symptoms  they  observed,  they 
oould  form  an  opinion  as  to  her  sanity;  and  if  so,  whether  they  concluded 
her  mind  was  sound  or  unsound,  they  should  in  either  case  be  required 
to  state  what  the  ciroumstances  or  symptoms  were  from  which  their  con- 
clusions were  drawn.    Hatkorn  v.  iTtny,  106. 

X  CoNSTBUcnoN  OT  "oit"  IN  WiLL— A  teststor  devised  "  all  his  estate  real 
and  personal  to  his  six  children,  by  name,  to  be  equally  divided  among 
them,  share  and  share  alike,  but  if  any  one  of  them  should  die  before  ar- 
riving at  full  age,  or  without  lawful  issue,  that  then  his,  her  or  their  part 
should  devolve  upon  and  be  equally  divided  among  the  survivingohildren* 
and  their  heirs  and  assigns  for  ever."  All  the  children  survived  the  tes- 
tator; four  of  them  afterwards  died,  leaving  issue,  and  the  fifth,  after  ar- 
riving at  full  age,  died  intestate,  and  without  lawful  issue,  having  pn- 
viously  conveyed  his  share  of  the  estate.  It  was  held  that  the  word  "  or  " 
was  to  be  construed  as  "  and, "  so  that  the  devise  over  did  not  take  effiBOfe^ 
and  the  surviving  child  was  not  entitled  to  the  share  of  the  one  dyiii| 
without  lawful  issue.    Jackson  v.  Blanahan,  188. 

4  Estate  in  Will.— The  word  ''estate"  in  a  will  is  sufficient  to  paasalM 
in  land.    Jaekmm  y.  AferrUl,  213. 
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&  Vmsd  B«aunn«».— At6rt»torgaTehMwif>«neilitalor1tti^aiidg»T> 
hii  daa^ten  IcgMici^  which  he  diraoted  his  thne  lonf  to  pkj  oat  of  his 
'*lMt  fliiate  "  ti  mmii  m  it  ■honld  oome  to  their  hmdi^  to  the  dan^ten 
11  eooD  11  thej  oeine  of  age;  and  provided  thet  if  any  of  his  "dhildre^** 
died  hefore  they  oameof  age,  their  partahonld  be  equally  divided  among 
the  reit.  It  wae  held  that  the  aona  took  a  vested  remainder  in  fee,  and 
that  the  share  of  the  one  who  died  before  he  came  of  age,  passed  by  the 
exeoatoxy  devise  to  the  surviving  ohildien,  both  danghteis  and  sons.    Id, 

€,  Tarn  Implzid  bt  Chabob  ufoh  Labix— A  deviw  is  to  be  intended  for  the 
benefit  of  the  devisee.  Therefore,  if  land  be  devised,  with  directions 
that  the  deviMe  shall  pay  a  gross  sum  oat  of  it,  the  deviaee  takes  an 
estate  in  fee;  withoat  any  other  words,  though  the  snm  to  be  paid  may 
not  amonnt  to  a  year's  rent.    Id, 

7«  Bbtatb  iob  LiTBi — ^A  devise  to  A  during  his  natoral  life,  and  "after  his 
deoeaae,  if  he  shall  die  leaving  lawful  issne  to  his  hebs  as  tenants  in  oom« 
men,  and  their  respective  heirs  and  assigns  foniver;  bnt  in  case  he  shall 
die  withoat  leaving  lawful  issne, "  then  to  B.,  the  brother  of  A.,  only  gives 
A.  an  estate  for  life^    FMlay  v.  Hiddle,  35S. 

&  Dbvisb  or  Land  wixa  Obops  Thbbbon.— By  a  devise  of  a  tract  of  land 
•  in  fee-simple,  together  with  all  the  crops  thereon,  whether  gathered  or 
growing  at  the  time  of  the  testator's  death,  not  only  the  crops  of  the  year 
in  which  the  testator  died,  bat  those  of  the  preoeding  year  remaining  on 
the  land,  and  those  brought  there  from  other  plantation^  will  pan.  Oar- 
nagy  v.  Woodcock,  470l 

ft  Bbqubbt  OB  HousBHOLD  QoioDfl.  —By  a  bequest  of  "all  my  household 
goods  and  furniture,  except  my  plate  and  watch,"  everjrthing  about  the 
houses,  that  had  been  usually  held  and  enjoyed  therewith,  and  that 
would  tend  to  the  comfort  and  accommodation  of  the  householder,  will 
pan.    Id, 

IQl  MxAiriKo  GiVBB  WoBDS  IK  WiLU— When  the  context  of  a  will  shows 
the  testator  to  have  used  words  in  a  certain  sense^  the  court  should  fol- 
low this  in  preference  to  the  meaning  given  by  lexioographen^  or  thai 
given  in  various  adjudged  cases.    Id, 

11.  Dbvisb  to  Childbezt.— A  devise  in  general  terms  to  the  testator's  ''chil- 
dren," does  not  comprehend  a  posthumous  child,  so  as  to  prevent  it  from 
claiming  under  the  statute  as  a  child  pretermitted  by  the  will.  Artniaiead 
V.  DangerfiM,  601. 

VL  Right  ob  PoarrHUMOUS  Ohhik— A  posthumous  child,  unprovided  for  by 
settlement  and  pretennitted  by  will,  is  entitled  to  a  share  of  the  real 
estate,  notwithstanding  such  child  be  a  daughter,  and  it  appeare  from 
the  will  that  the  testator  intended  to  give  all  his  lands  to  his  sons.  Such 
duld  ii  entitled  to  such  share  of  the  real  and  personal  estate  as  it  would 
have  been  entitied  to  if  the  father  had  died  intestate;  including  profits 
of  lands^  hire  of  negroes,  and  interests  and  profits  of  other  penonal  es- 
tate.   Id. 

UL  OoBTBiBOnoN  TO  FoBTiOH.— The  portion  of  such  posthumous  child  is 
not  to  be  raised  by  a  divinon  of  the  estate  into  equal  parts,  but  by  apto- 
portJonable  eontr£bation  by  the  devisees  and  legatees  and  those  claiming 
Id. 

WITNESSE& 
SeeEviDBNCB,  14 


II  7      i^ 


1^ 


flfpH 

3  bl05  Ob  Oai|  ISO  A 


PfpHM 

3  bios  Ob  03H  ISO  a 


